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(Incidental determination of a question of 
title -Civil Procedure CAde, s. 13— Res judicata) 
e To compel registration (Grounds of such suit— Act 
No. Ilfof 1877, ss. 76*aud 77; 
To recover fees for medical attendance (Fees partly 
secured by a promissory note— Swoarate suits upon 
the promissory note and for the unsecured balance 
—Latter suit barred— Civil Procedure Code, s. 43) 
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Jo set aside a decree on ttfe ground of fraud (No 
further relief claimed— Jurisdiction) 

To set aside decree on the ground of fraud (Sole 
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under s. 108 of the Code of Civil Procedure) 
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AZIMGARH. Second Appeal No. 328 of 1903. March 24, 1905. 
S&lig Dttbe (Defendant) ... ... 4ppkllant, 

r 
Deoki Dube and others (Plaintiffs) ... Respondents. 

Act (Local) No. II of 1901 (Ayrg Tenancy Act), section 199— 
Determination by Revenue Court of question of proprietary 
t title— Res judicata. 

In answer to a suit for ejectment under section 58 of the 
;4gra Tenancy Act, 1901, the defendants pleaded that they 
^eiP not tenants, but, had proprietary rights in the land. 
The Rexenue Court under the provisions of section 199 of 
the Act determined the issue thus raised itself and decided 
as to one of the defendants that he was a tenant of the plaintiffs, 
and this decision became final. Held that the decision of the 
Revenue Court was a bar to the institution by this defendant 
of a suit in a Civil Court claiming to recover possession of the 
same land as proprietor. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Parbati Charan Chatterji, for the appellant. 

Muhammad Zahur, for the respondents. 

Knox and A i km an, JJ. — This second appeal arises out 
of a suit brought by three brothers, Deoki, Jageshar and 
Bal&eo. The claim was to recover possession of an area of 
land on the ground that they were proprietors and owners 
of tbe-ipame, and that they had been dispossessed in «con- 
seAneaae of a decree of the Revenue Court declaring them to 
b^ftab-tenants of the defendants. The Court of first ins- 
tance-dismissed the suit. On appeal the lower appellate 
Oourt decreed the greater part of the claim. One of the 
r defendants comes here in second appeal. The first plea 
'**fctxen in appeal, which is based on section 201 of Act No. II 
of 1901, is without force. That section applies only to suits 
instituted under the provisions of chapter XI of the Act. 
This suit was not instituted under those provisions. 



In the second plea, it is pleaded that, the Rent Court 
having held that the respondents are shikmis of the 
appellant, the judgment of that Court bars this suifcon the 
principle of res Judicata. We referred to the decision of 
the Rent Court and found that in respect of Jageshar and 
Baldeo, two of the plaintiffs, so far from holding that they 
were sub-tenants of the present appellant,, it expressly 
decides that the relationship of land-holder and tenant 
does not exist between them. So far, therefore, as these 
plaintiffs are concerned, this plea fs without force. The case 
is different as regards the first plaintiff, Deoki. The Rent 
Court in his case held that he was a shikmi of the appellant 
atid ordered his ejectment from the land in suit. We hav« 
referred t# the pleadings in the Rent Court. It was a suit 
instituted under section 68 of Act No. II of 1901 to eject 
the then defendants as tenants of the land. In answer to 
the suit the defendants pleaded that thev were not tenants, 
but had proprietary rights in the land. On these pleadings, 
it was open to the revenue Court to have adopted one or 
other of the two courses laid down in section 199 of the Act. 
It might either have required the defendants to institute a 
suit in the Civil Court for the determination of the question 
9 of title raised, or it might have proceeded itself to determine 
the question of title. The Revenue Court adopted the letter 
course and determined that the then plaintiffs were th# 
land-holders and the defendant Deoki their tenant. It was 
open to Deoki to have appealed against this decision to the 
District Judge. He did not do so, and we have no hesita- 
tion in holdingAhat, this being so, the decree of the Revenue 
Court became £nal on the question of title, and so 9 far as 
Deoki is concerned bars the present sflit. 

The third and last ground of appeal is to the effect 
that the lower appellate Coui% has* erred «in inferring 
proprietorship from the long possession of the respondents. 
We are of opinion ttjat this is a valid plea. The learned 
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Subordinate Judge, when in his judgment he assumes that 
the plaintiffs were proprietors simply because they had been 
a kong time in possession, drew an inference which, haying 
regard to the pleadings, was not warranted by law. It wits 
• admitted by the defendants to the suit that the plaintiffs 
had been in possession, but as their sub-tenants and not as 
owners, and there is evidence on the record to the effect 
that thej are shikmis. Under these circumstances pos- 
session was no proof of title. The real issue in the case 
has not been tried by the lower Court. We must 
therefore, ask the lower appellate Court to record a finding 
# upon the following issue, namely, whether Jageshar and 
Baldeo ar$ or are not proprietors of the land in dispute or 
of any part thereof. The Court in trying the above issue 
will bear in mind that the burden of proof lies on Jageshar 
and Baldeo. It will record any additional evidence that may 
be necessary, and after recording the evidence will remit 
the finding to this Court. Upon return ten days will be 
allowed to parties to file objections. 



ALLAHABAD. Letters Patent Appeal November 26. 
No. 34 of 1906. 



# Alopi Din (PlaintIff) • ... 



Appellant, 



The Municipal Board of Allahabad 

(DEFENDANT) ... ... ... RESPONDENT. « 

Act (Local) No. I of 1900 (N.-W. P. and Oudh Municipality* 

Act), $■ 88— Definition— " Street "—Authority of Municipal 

Board to order removal of buildings. 

In the year 1881 with express permission of the Municipal 

Board, A constructed two walls upon ground which had 

formerly been a public way. More than 20 years later the 

Municipal Board served a notice on A, purporting to be under 

section 88 of the Municipalities Act, 1900, requiring A to 

demolish the said walls. On suit by A for a declaration of his 

right to keep the walls standing, it was found by the lower 

appellate Court, agreeing with the Court of first instance, that 

the walls in question did not overhang, or project into or 

encroach upon a street. 

Ijeld that upon this finding, behind which the Court could 
not go in second appeal, the Municipal Board was not. autho- 
rized in issuing any notice under section 88 of the Munici- 
palities Act requiring the demolition of the walls in question. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Wallack and Oulzari Lai, for the appellant. 
Gkulam Mujtaba, fdt the respondent. 

Stanley, C.J., and Bdmutt, J.— We are unable to 
agree irf the view expressed by our learned brother against 
whose judgment this appeal*ha8 been preferred. The ques- 
tions before us depends upon the correct construction of 
section 88 of the Municipalities Act, # Act I of 1900. That 



,ViU|u 
>, ot^lace 



section runs as follows :— " It shall not be lawful, 
the written permission of the Board, to add to, 
against or in front of /my building, any projection or struc- 
ture overhanging, projecting into or encroaching on any 
street, %r i»to or over any drain* sewer, or aqueduct therein 
(2) Ttfe board may, by notice, require the owner or occupier 
of any building to remove or alter any such projection or 
structure.' 1 Purporting to act under this section the Munici- 
pal Board of Allahabad served notices upon the plaintiff 
requiring him to remove two waits which he had constructed 
upon what formerly was a public way. These walls were 
built by the plaintiff with the express permission of the Board 
in the year 1881, that is, a quarter of a century ago. The lower 
appellate Court, agreeing with the Court of first instance, 
found that the walls did not overhang, or project into, 
or encroach up©n a street. In^view of this finding, behind 
which this Court cannot go in second appeal, it is apparent 
that the notices which were served by the Municipality 
upon the plaintiff appellant were not justified by the provi- 
sions of section 88. The walls sought to be demolished do 
not overhang, project into or encroach on any street, etc., 
and it was not therefore open to the Municipality to direct 
their demolition. The Courts below rightly therefore in 
our judgment gave a decree in favour of the plaintiff solar 
as concerns the demolition of the wa As in question. 

A second appeal, however, was preferred, which came 
before one of our colleagues. He remanded an issue to the 
lower appellate Court for determination. That issue is as 
follows :— " Whether the land, the subject-matter in dis- 
pute, is or is not the private property of the respondent.*' 
The finding upon that issue is that the land is not the pri- 
vate property of the respondent. In view of this finding 
the learned Judge appears to have come to the conclusion 
that the land upon which the walls were built having been 
formerly a public road, must be treated now as a street 
within the meaning of the definition of " street " contained 
in the Municipalities Act. In this he was, we think, in error. 
From the fact that the road in question was a public road 
in 188), it does not follow that it is still a public road 
For 25 years it Has been used by the plaintiff, and by the 
plaintiff alone, it having been inclosed by him by the waTji 
which are sought to be demolished. We have the faefc th« 
the walls were built with the sanction and approval of the 
Municipal Board of the time. Whether or not the Bo&rd 
can establish their right to the inclosure as it now exists^ 
it is not for us to determine. It may be that they can, if tl 
take proper proceedings to have such a right established; 
but in this case that question does not arise. The main 
question, and the only question indeed for determination in 
this case, is whether the plaintiff has been guilt} of any 
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wrongful conduct in refusing to remove the walls which he 
constructed in 1881. This depends, as we have said, upon the 
fact whether or not the road in question^ is a " street " 
within the meaning of the word street as used in section 88. 

It has been found that it is, not a street. • 

• 

We therefore must allow this appeal. We set aside the 
decree of the learned Judge of this* Court with costs in 
that Court and also costs in this Court. But we cannot con- 
firm the decree of the lower, appellate Court in full. By that 
decree it is declared that the plaintiff is the owner of the 
site on which the walls stand, and it has been found upon 
the issue remanded to the Jower appellate Court that he 
is not such owner. In view of this finding the decree of 
the lower appellate Court must be modified. Instead of 
the declaration contained in the decree of the Court of first 
instance, which was affirmed by the lower appellate Court, 
namely, that ■* the plaintiff is the owner of a portion of the 
lane marked L. K. M. H. in the njap hereto annexed and 
that he is authorised to maintain the pucca built walls to 
the north and south of the saW lane," we give a declaration 
in the following terms, namely, that the order passed by 
the Municipal Board directing the plaintiff to remove the 
walls in question was not within the competence of the 
Board and is invalid, find further that the Municipal Board 
has not in these proceedings established any right to 
remove or have the said walls removed. 



Agra. First Appeal No. 268 of 1904. 

Husaini Begam (Plaintiff; ... 

v. 
Khwaja Muhammad Khan 
and another (Defendants) ... 



November 27. 
.. Appellint, 

... Respondents. 



Contract — Marriage settlement — Construction of document — 
Agreement to pay annuity to bride. 

On the occasion of the marriage of the plaintiff, then 
a minor, with the son of the defendant, the defendant 
agreed with the father of the plaintiff to pay to the plaintiff 
unconditionally the sum of Rs. 500 a month from the date 
of the marriage, and the payment of this allowance was 
made a charge upon certain immovable property specified in 
the agreement. The plaintiff after a time refused, for feasons 
stated by her in her plaint, to live with her husband. 
Subsequently to this, the stipulated allowance having been 
stopped, the plaintiff sued on the agreement above referred to 
to recover arrears amounting to Rs. 15,000. 

* Held that the plaintiff, though not a party to the agree- 
ment in question, was entitled to sue on it ; also, on a con- 
struction of the agreement, that, no conditions as to the con- 
duct of the plaintiff being laid down therein, the fact that the 
plaintiff refused to live with her husband was no bar to the 
suit. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 



Sundar Lai and Tej Bahadur Sapru, for Jjie appellant. 

Karamat Hwtain and Qhulam lliujtaba, for the respon- 
dents. • • 

• 

Stanley C.J., and Burkitt^J. :— This is an, appeal by 
the plaintiff Nawab Husaini Begam, wife of Nawab Rustani 
Ali Khan, against the decree of the Subordinate Judge of 
Agra, dated the 16th of August 1904, dismissing her suit. 
On the occasion of the marriage of the plaintiff with her 
husband, Nawab Khwaja Muhammad Khan, the father of 
Rustam Ali Khan agreed with the plaintiff's father that in 
consideration of the marriage he would pay to the plaintiff « 
Rs. 500 a month as pin money, described in the document 
which was subsequently drawn upas " pa ndan." It appears 
that this annuity was paid for a considerable time, but, 
owing to the fact that the plaintiff recused to live with her 
husband, or ceased to live with him, her fathAr-inlaw 
thought it fit to stop the payment of the annuity. The 
amount claimed is for arrears due up to the end of October 
1903. 

A number of defences were set up in thl Court below, 
the most important being that the plaintiff had ceased to 
live with her husband on accoun/ of quarrels and therefore 
was not entitled to the annuity, and that she had become 
unchaste and therefore had forfeited her rights in respect of 
•it. It was also said that the agreement was illegal and op- 
posed to public policy and was without consideration. Issues 
upon these defences were knit in the Court below, but all of 
them were determined in favour of the plaintiff, with the 
exception of the issue whether the plaintiff had ceased to 
live with her husband and so forfeited the annuity. The 
learned Subordinate Judge found that she had ceased to live 
with him, and on this ground that she had forfeited her 
right to the annuity. His words are :— " I hold that if the 
plaintiff prove unchaste or refuse to live with her husband, 
there is no obligation on her father-in-law to pay her* any 
allowance " ; and further on : -" In this present case unchas- 
tity has not been legally proved, but her refusal to liv*e with 
her husband is most satisfactorily proved, and I therefore 
hold that she is not entitled to her allowance/' Now the 
agreement to pay the annuity was embodied in a document 
which has been adduced in evidence. It is dated the 25th 
of October 1877 and is very simple in its provisions. In it 
the defendant;, Khwaja Muhamma<lKhan, after reciting that 
the marriage of his son Uustam Ali Khan, with the plaintiff 
had been fixed to take placeman the 2nd of November 1877, 
declares that he will continue to pa^r Rs. 500 per month in 
perpetuity to the plaintiff for pin money (pandan) from the 
date of the marriage, that is, from the date of the plaintiff's 
arrival at her husband's house, out of the income of certain 
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property in the Agra district and* a jagir in the Dholpur 
State which is* specified in the document. Then follows a 
provision that neither the executant nor his heirs or repre- 
• sentatives shall have power to object !b the monthly payment 
and that the whole property shall be liable foi^the amount 
of it ; and further that the plaintiff shall have power to re- 
cover the annuity from all the property in the Agra district 
and the property in Dholpur in whatever way she pleased. 
This is tfhe substance of the document. Details of the pro- 
perty the subject of the charge are then given, and the 
* signature of the executant is appended with that of several 
m witnesses. The execution of the document is admitted and 
it is also admitted that arrears of the annuity are due in case 
there be arty liability on foot of the agreement. It is to be 
observed that there is no condition whatever attached to the 
payment of the annuitv. There is nothing said as to the 
chastity #r unchastity of the plaintiff, nor is there any 
provision under which the executant can claim freedom 
from liability in case the plaintiff cease to live with her 
husband or by reason of any other act done by the plaintiff. 
We therefore fajl to understand how the learned Subordinate 
Judge arrived at the conclusion that the fact that the plain- 
tiff was not living with her husband relieved the defendant, 
• Nawab Khwaja Muhammad *Khan, from his obligation to 
satisfy his undertakings. He is in our opinion clearly 
wrong as to this. 

We may point out that the reason assigned by the 
plaintiff for her refusal to live with her husband is that he 
has been in the habit of entertaining a prostitute in his 
house and otherwise misconducting himself, and that it was 
owing to his misconduct that she left his house. Our 
attention was not called by either the learned Counsel or 
the Advocate for the respective parties to the evidence upon 
the record, nor was it indeed necessary to do so in view 
of the fact that the execution of the agreement for the pay- 
„, ment«of the annuity is admitted and payment is not alleged. 

Mi; Karamat Hurain on behalf of the respondent con- 
tended that the plaintiff was no party to the agreement of 
the 25th of October 1877, and that at the time when it was 
executed she was a minor, and that therefore she could 
not take advantage of its provisions and sue upon it. We 
do not think that t»-ere is any substance in this* contention. 
The document was executed in pursuance of a« agreement 
entered into between Khwfcja Muhammad Khan, the father 
of the intended husband, and the father of the plaintiff, who 
was a child of tender years at the time. In consideration 
of the* agreement the fathe»and guardian of the plaintiff 
allowed the marriage to take place, and on the faith of it 
the marriage between the girl and Rugtam Ali Khan was 



consummated. The document provides that the plaintiff 
shall have power to recover the amount of the annuity, and 
she is expressly named in the document as the person for 
whose benefit the agreement was executed. Under circum- 
stances #uch as these it is idle, we think, to put forward the 
plea that the plaintiff cannot take advantage of a document 
which was executed solely for her benefit. 

# We therefore allow the appeal, set aside the decree of 
Court below, and give a decree to the plaintiff for the sum 
of Rs» 16,000, with interest # at the»rate of 6 per cent per 
annum from the 10th of November 1903 up to the date of 
payment, with costs. We also declare that the annuity is 
well charged upon the propenfcy mentioned in the plaint 
and specified in detail in the agreement so far as that pro- 
perty is situate in British India* If the amount of the 
decree with interest be not paid on or before the 1st of June 
1907, we direct that the said property or a sufficient part 
thereof be sold for the satisfaction of the plaintiff's claim. 
The decree will be drawn ftp in accordance with the provi- 
sions of section 88 of the Transfer of Property Act. The 
plaintiff appellant will have the costs of this appeal and 
also the costs in the Court below against all the defendants. 



MORADABAD. First Appeal No. 249«of 1904. December 5. 

Hashmat-un-nissa Begam and 
others (Defendants) ... ... Appellants, 

v. 
Muhammad Abdul Karim (Plaintiff) ... Respondent. 

Act No. VII of 1870 (Court Fees Act), s. 17— Court fee—Suit 

embracing two or more distinct subjects — Claim on rn agree' 

ment to tell with an alternative claim for pre-emption. 

The plaintiff came into Court claiming in the first place 
specific performance of an alleged agreement to sell to him 
certain immovable property, and secondly, in the alternative, 
the enforcement of a pre-emptive right in respect of a 
mortgage of the same property executed by one of the defend- 
ants in favour of the other. 

Held that the suit was, within the meaning of section 17 
of the Court Fees Act, 1870, a suit embracing two distinct 
sabject matters and therefore chargeable with the Court fee 
assessable upon each alternative relief separately. 

The* facts of this case sufficiently appear from the 
judgment of the Court. 

Abdul Majid, for the appellants. 

Wallarh and Q hid am Mujlaba, for the respondents. • 

Stanley, C.J., and Burkitt, J.— This appeal has 
occupied a considerable time. The learned Counsel for 
respective parties have opened up before us and discussed 
carefully all the points which could be urged on behalf of 
their clients. The suit was one for specific performance of 
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an agreement alleged to have been entered into between 
the defendant Musammat Hashmat-un-nissa Begam and 
Musammat Zainab-un-nissa Begara jyid thje plaintiff on 
the 27th of July 1902. In the alternative, the plaintiff 
prays for a declaration that he is entitled to pre-empt a 
mortgage executed after the alleged agreement for*pur- 
chase, on the 17th of September 1§02. The plaintiff's 
case is as follows : — He alleges that on the 27th of July 
1902 Musammat Hashmat-un-nissa Begam along with 
Musammat Zainab-un-nissa Be£am, her sister, entered 
into an agreement with him for the sale of 2 biswas of the 
village of Sheikhpur. The share which belonged to Hash- 
mat-un-nissa was attached in execution of a decree, and in 
consequence of this, as the plaintiff alleges, it was agreed 
that the sale of the shafte of Zainab-un-nissa should be 
carried out forthwith, and that the sale (•( the share of 
Hashmat-un-nissa should be completed when permission 
was obtained from the Court of the Subordinate Judge for 
the sale of that share under the provisions of section 905 of 
the Code of Civil Procedure. In spite of this agreement, the 
plaintiff says, Hashmat-un-nissa entered into an agreement 
with the defendants Musammat Ruqia, Musammat Kubra 
and Alim-ud-din for a mortgage of her share in the village 
to secure a sum of Rs. 8,000. As a matter of fact a mortgage 
was executed in favour of these parties on the 17th of 
September 1902, and the mortgagees are in possession, the 
mortgage being a usufructuary mortgage. 

The learned Subordinate Judge held that the defendant 
Hashmat-un-nissa had entered into a binding agreement for 
the 8*le of her share, and gave the plaintiff a decree for 
specific performance. In regard to the claim for pre- 
emption the learned Judge came to no decision, holding 
that it was unnecessary to do so in view of his decision on 
the first question. 

The defendant Hashmat-un-nissa, as also her mort- 
gagees, have preferred the present appeal against this deci- 
sion. Throughout Hashmat-un-nissa denied that she had 
any knowledge of the agreement of sale, and indeed after 
careful consideration of the evidence it seemed to us im- 
possible to hold that there was any binding agreement for 
sale. The learned Counsel for the respondent recognized 
the difficulties in his way in supporting the decision of the 
Court below, and ultimately withdrew his prayer for specific 
performance and consented to the suit being dismissed so 
far as regards this relief. We think that no other course 
was open to him, the evidence failing to show that there 
was any binding agreement for the sale of the property. 
In addition to this there were other defects in the way of 
the respondent, the difficulty of surmounting which was 
apparent to his learned Counsel. 



Having withdrawn his prayer for specific performance, 
the respondent falls bac,k upon the alternative claim«and 
asks the Court to consider the case made by him upon 
this* branch of the suit. He is met, however, by the 
objection that*the stamp paid on the plaint was wisufficient 
in view of the provisions of sections 17 of the Court Fees 
Act. That section provides that " where a suit embraces 
two or more distinct subjects, the plaint or memorandum of 
appeal shall be chargeable with the aggregate amount of 
the fees to which the plaint or memorandum of appeal in 
suits embracing separately each of such subjects would be 
liable under this Act." A court fee was paid only in respect 
of the claim for specific performance. No fee was paid 
on the claim for pre-emption. Mr. Wallach ingeniously 
argued that the suit did not embrace two or more distinct 
subjects ; that the claim was in reality a claim to recover 
possession of property either on the ground tlfat the 
plaintiff was entitled to possession by reason of the 
agreement for sale or by reason of his right of pre-emp- 
tion. When we look into the position of matters we find 
that this is not so. The claim for specific performance is 
a claim in respect of the proprietary interest in the land* 
Whereas under the claim for pre-emption the plaintiff Res- 
pondent could only obtain such interest as the mortgagees 
of the defendant Hashmat-un-nissa possessed. Their claim 
in fact is to stand in the shoes of the mortgagees, taking 
over their bond and obtaining possession as usufructuary 
mortgagees. These two claims appear to us to be separate 
and distinct claims, and, as such, to fall within the purview 
of the section to which we have referred. This being so, the 
plaint having been insufficiently stamped, there is no 
alternative for us but tn allow the appeal. We allow the 
appeal, set aside the decree of the Court below, and dismiss 
the plaintiff's suit with costs in all Courts. 



SAHARANPUR. 



Second Appeal 
No. 352 of 1905. 



December 7. 



Banwari Lai and another (Plaintiffs) ... AppellaNts, 



Niadar (Defendant) 



Respondent. 



Act (Local) No. 11 of 1901 (Agra Tenancy Act, s. 201— < Suit 

for profits— Receipt of profits mthin 12 years of suit denied 

^—Plaintiffs recorded co-sharers— Burden of proof m 

The plaintiffs —recorded co-sha/ers — sued another co- 
sharer for profits. The defendant pleaded that the plaintiffs 
or their prede cessors in title had not received profits within 
twelve years preceding the institution of the suit, and that the 
suit was time-barred. Held that it was not for the ptnin|iffs 
to prove by evidence of receipt o/ protts withia twelve years 
tnar. the right subsisted ; but it was for the defendant, having 
regard to section 201 of the Agra Tenancy Act, 1901, to rebut 
the presumption whiqjji the law raised in the plaintiffs' favour 
MihinLal v. Badri Prasad (I. L. R„ 27 All., 436) referred to 
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The facjs of this case sufficiently appear from the judg- 
ment of the Court. # • • 

Tej Bahadur Sapru, for the appellants. • 

Madttn Mohan Malaviya, for the respondent. 

Banerji and Airman, JJ.— This appeal arises out 
of a suit for profits brought by the plaintiffs, who are 
co-sharers in the village, against other co-sharers under 
chapter XI of the Tenancy Act, 1901. The first plea raised 
in answer to the claim was that the plaintiffs or their 
predecessors in title had not received profits wkhin 12 years 
preceding the date of the suit, and that the claim was time 
barred. The Assistant Collector overruled this plea and 
decreed a part of the claim against two of the defendants. 
One of these appealed, and on his appeal the learned 
Additional Judge set aside the decree of the Court of first 
instance and dismissed the *uit. The plaintiffs come here 
in second appeal. The learned Judge observes : — " It was 
for the plaintiffs to show that they or their predecessors had 
Within twelve years from the institution of the suit collect, d 
any profits, " and refers to two rulings. Thos* rulings were 
anterior to the passing of the Tenancy Act, 1901. We may 
also invite his attention to the recent decision of this Court 
in Mihin Lai v. Badri Prasad (I.L.U., 27 All., 436). The 
learned Judge has overlooked the provisions of section 20^ 
stib section (3), of the Tenancy Act, which provides that if the 
plaintiff is recorded as having the proprietary righ Entitling 
him to institute a suit under chapter XI, the Court shall 
presume that he has that right. We gather from the 
record that the plaintiffs are recorded co-sharers. Con- 
sequently the presumption referred to in the section arises 
in their favour, and it was not for them to prove, by evidence 
of receipt of profits within twelve years, that the right sub- 
sisted. It was for the defendant to rebut the presumption 
which the law raised in the plaintiffs' favour. For the 
above reasons we allow the appeal ; set aside the decree of the 
Court below, and remand the case to that Court under the 
provisions of section 562 of the Code of Civil Procedure, 
with directions to readmit it to its original number in the 
register and dispose of it according to law. The appellants 
will have their costs of this appeal. Other costs will 
follow the event. # 



GORAKJIPUR. First Appeal No. 272 of )904. December 11. t 
Ban! Panda and others (Plaintiffs) ... Appellants, 

• • • v. 

Baja KausarKishore Prasad Mai Baha- 
dur (DfcVENDANT; ... ... • ... Respondent. 



Act (Local) No. II </1901 (Agra Tenancy Act), $. 199— Deter- 

mmation by Revenue Court of question of proprietary title 

— Res judicata. • 

Where in a suit filed in a Revenue Court a question of 
proprtetarji title is raised and tj>e rourt, acting under section 
199 Qf the Agra Tenancy Act, elects to determine such ques- 
tion itself, such decision of the Revenue Court will operate 
as res judicata in reqpect of a subsequent suit in a Civil Court 
for determination of the same question. Salty Dube v. Deoki 



Dube supra, p. 1, followed. 



The facts of this 
judgment of the Court. 



ease sufficiently appear from the 



Colvin, Ayarwala, Parbati Charan Chatlerji and Baribans 
Sahaiy for the appellants. • 

Sundar Lai and Iswar Saran^or the respondent. 

Banekji ftnd Airman, J .J.- This appeal arises out of a 
suit brought by the appellants for a declaration that the 
property in suit nvas their abadknri property ; was heritable 
and transferable, and tha*t they were not liable to ejectment 
as ordinary lesees for a fixed % period Before the suit was 
brought the respondent sued the present plaintiffs in the 
Revenue Court for their ejectment from the land in question 
on the ground that they were his tenants holding nnder an 
expired lease. The present plaintiffs set up the defence that 
they were not the tenants of the respondent, but were sub- 
ordinate proprietors. They thus raised a question of title. 
On this question beigg raised, it was open to the Revenue 
Court under the provisions of section 199 of Act No. II of 
1901 to adopt one of the two courses mentioned in that sec- 
tion. It could either require the defendants to institute a suit 
in the Civil Court for the determination of the question 
of title, or determine such question itself. It chose to 
follow the latter course and tried and determined the ques- 
tion of title. It came to the conclusion that the present 
plaintiffs were the tenants of the respondent, and passed 
a decree for their ejectment. It was open to the present 
plaintiffs to appeal to the District Judge, and, if necessary, to 
the High Court, from the decision of the Revenue Court 
But instead of doing so, they appealed unsuccessfully to the 
Commissioner and to the Board of Revenue and then 
brought the present suit in the Civil Court. The learned 
Subordinate Judge has held that such a suit is not main- 
tainable and has dismissed it. The learned Counsel for the 
appellants has addressed to us an able and ingenious 
argument in support of the contention that the suit is main* 
tainable. The question which we have to determine in 
this case has already been decided by a Bench of this Court 
in Salig Dube v. Deoki Dube (supra, p. I). We are bound by 
that decision, and we see no reason to dissent from the 
view there expressed. The provisions of the Tenancy Act, 
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1901, are in this respect different from those of the old 
Kent Act, No. XII of 1881. As we have already said, 
under the present Act the Court of Revenue»is empowered 
itself to determine a question of title raised before it, and in 
determining such question the Revenue Court Is required 
by sub-section (3) of section 199 to follow the whole of the 
procedure laid down in the Code of Civil Procedure for the 
trial of a civil suit. Reading that section with section 200, 
which empowers an appellate Court to refer issues, if neces- 
sary, to any subordinate Civil Court of competent juVis- 
diction, it seems to us that the Legislature intended that the 
decision of a Revenue Court upon a question of title, where 
it chooses to determine that question, should have the same 
effect as the decision of a Civil Court. It is true that the 
language used in section life of Act No. II of 1901 is not 
as explicit as that of sectio* 112 of Act No. Ill of 1901. 
But we think that the intention of the Legislature was the 
same in both cases. Were we to accept the contention 
of the learned Counsel for the appellants, the result might 
be that a question of title determined by a Revenue Court 
with all the formalities of a civil suit and decided in appeal 
by the High Court after issues had been referred to a 
subordinate Civil Court might be re-opened by a suit in a 
Munsif s Court. Suchjcould never, we think, have teen 
the intention of the Legislature. Following the decision 
referred to above, we hold that this suit was not maintain- 
able, and the Court below was right. We accordingly 
diamiss the appeal with costs. 



BANDA. First Appeal No. 308 of 1904. December 12, 
Gaya Din and others (Plaintiffs) ... Appellants, 



KashiGir (Defendant) 



Respondent. 



Mortgage — Property mortgaged not at date of e?:ecution belong m 

ing to fhe mortgagor — Effect of subsequent acquisition by 

the mortgagor of suck property . 

Tbe plaiutiff in a pre-emption suit, in order to procure 
funds for tbe prosecution of iiis suit, executed a mortgage 
compiling certain property of which be was «the owner and 
also the property the subject-matter of the sui t for preemp- 
tion. Tbe suit for pre-emption was successful. Held that tbe 
mortgage took effect as regards the property the subject 
of the pre-emption suit from the time when the plaintiff 
mortgagor obtained possession by virtue of bis decree in the 
suU. Uolroydv. Marshall (10 H. L. t at p. 210), Cotlyer v. 
Isaacs < 19 Ob. D., 342; and Bansidhar v. Sant lal (I. L. K., 10 
AH., 133; referred to. 

Tbe facts of this case sufficiently appear from the judge- 
ment of the Court. 

Sundar Lal and Gokul Prasad, for the appellants. 

Guliari Lai, for the respondent. 



Stanley, C. J , and Burkitt, J.— This appeal arises out 
of a suit for sale on a mortgage. •TRe mortgagor, Mashi 
Gir, was co-sharer in a village, and being desirous of prop 
emptingasale of another share in the same village, required 
for that purpose an advance of money. He applied to 
the plaintiffs appellants for a loan of Rs. 8,000, and obtained 
this loan on the security of a mortgage on the 1st of March 
• 1895. In this mortgage Kashi Gir hypothecated ^shares 
in two villages of which he was already owner and the 
document contained the following provision :— " Should 
I succeed in the pre-emption suit (that is, the suit which 
he had brought to pre-empt the share to which we have 
referred) and get possession of the 8 anna zamindari share 
sold, bearing a jama of Rs. 146 and situat*, etc, etc., it 
shall also be considered to be pledged anl hypothecated 
as security for this debt." Then follows an undertaking 
on the part of the mortgagor not to transfer or tLOngage 
the share so sought to be pre-empted so long as the mort* 
gage security subsisted. The mortgagor succeeded in his 
pre-emption suit. To raise the amount of the mortgage debtt 
the suit out of which this appeal has arisen *was brought 
for sale of all the properties mentioned in the mortgage, 
including the share which was j>re-empted. The learned 
Subordinate Judge gave a decree in respect of the pro- 
perties of which the mortgagor was owner at the date of the 
mortgage, but refused to include in the decree the pre-empt- 
ed property. The grounds which he assigns for this decision 
are that the stipulation in the deed providing that the 
pre-empted property should be considered as pledged and 
hypothecated as security for the mortgage debt, cannot 
amount to an actual mortgage, nor can ft create any charge 
in favour of the plaintiffs upon the share in question. 

We are unable to agree in the view which the learned 
Subordinate Judge took upon this question. It appears to 
us that when the mortgagor acquired by pre-emption and 
• got possession of the pre-empted property, equity, treating 
that as done which ought to be done, gave the mortgagee 
a charge by way of mortgage upon the pre-empted shar*, 
and, in fact, placed the plaintiffs as regards that property 
in the position of mortgagees. The principle which is 
applicable to a case of this kind is to be found in the well 
known case ctf Holroydy. Marshall (10 H, L., at p. 210). 
That was the oase of a mortgage of personal chattels, but 
the principle which is enunciated ffy their Lordships is of 
general application. Lord Westbury, L. J., observes (at 
pp.210 and 211):—" It is quite true that a deed.which 
professes to convey property which *is not ia existence at 
the time is as a conveyance void at law simply because 
there is nothing to convey. So in equity a contract which 
engages to transfer property which is not in existence 
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cannot operate as an immediate alienation because there is 
nothing to transfer. # But if a venc|pr or mortgagor agrees 
t# sell or mortgage property, realtor personal, of which he 
is not possessed at the time and he receives the considera- 
tion for the contract and afterwards becomes* possessed of 
property answering the description in the contract, there 
is no doubt that a court of equity would compel him to 
perform the contract and that the contract would in equity 
transfer the benefical interest to the mortgagee or purchaser 
immediately on the property being acquired. This of course 
assumes that the supposed contract is one of that class ot 
which a court of equity would decree the specific per- 
formance^ If it be so, then immediately on the acquisition 
of the property described the vendor mortgagor would 
hold it in trust for the purchaser or mortgagee, accord- 
ing to the terms ok the contract.' 1 In Colly er v. haac$ 
(19 ChT D., 342) Jessel, M. R., upon the same subject 
observes :— " The creditor had a mortgage security on 
existing chattels and also the benefit of what was in 
form an assignment of non-existing chattels which might be 
afterwards brSught on to the premises. That assignment 
in fact constituted only a contract to give him the after- 
acquired chattels. • A man cannot in equity, any more 
than at law, assign what has no existence. A man can 
contract to assign property which is to come into existence 



in the future, and wjien it has come into existence equity 
treating as done that which ought to be done, fastens 
upon that pepper t^ and the contract to assign thus 
becomes a complete assignment." The principle enunciated 
in these cases was adopted by a Bench of this Court 
in the case of Bansidhar v. Sant Lai (I. L. R., 10 All., 133). 
In that case there was an hypothecation of future indigo 
produce audit was held that the hypothecation of the 
indigo became complete when the crop was grown 
andHhe produce realized. The principle is, in our opinion, 
equally applicable to the case of immovable as of movable 
property. We, there fore, hold that so soon as the defendan 
Kashi Gir obtained possession, under his pre-emption decree, 
of the share of the property which he agreed to include in 
the mortgage, the mortgagees bSeame entitled to the full 
benefit of the security of thatjshare and to have an order 
for sale of it under the Transfer of Property Act in default 
of payment of the mortgage debt We, therefore, allow the 
appeal, modify the decree* of the Court below by including 
therein the 8 anua share in # Rampur Tarhuan, which has 
been excluded by the Court below from the operation of 
the decree. The appellants will have their costs of the 
appeal from the defendant respondent. 
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CAWNPORE. First Appeal No. 314 March 28, 1906. 

of 1903. 
Bishambhar Nath (Defendant)... • ...• Appellant, 

t\ 
Sheo Narain (Plaintiff) • ... ... Rbspon*dent. 

Hindu law -Joint Hindu family— Ancestral family business 
— Liability of member of the family nfter severance of his 
connection with the f amity business. 

A member of a joint Hindu family carrying on an ances- 
tral family business uporf attaining the age of majority 
completely severed his connection with the family business, 
nor was it shown that he ever ratified any of the trans- 
actions entered into by the family firm. Held that such mem- 
ber could on the failure of the family business only be made 
liable for its debts to the extent of his interest in the joint 
family property. He could not be held personally liable. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. • # 

Sundar Lai, Moti Lai Nehru, and Madan Mohan Mala* 
viya for the appellant. 

Tej Bahadur Sapru and Mohan Lai Nehru, for the res- 
pondent. # 

Stanley, C.J., and Burkitt, J —This is an appeal 
against so much of a decree of the Subordinate Judge of 
Cawn pore, dated September 24th, 1903, as makes the appel- 
lant personally liable* under a decree of that date passed 
against him and other defendants. 

The appellant and other members of his family consti- 
tuted a joint undivided Hindu family, owners as such of 
trading and banking firms at Cawnpore and Lucknow. 
The firm at Cawnpore was known by the style of Jagat 
Nath Thandi Mai, and at Lucknow by that of Sheo Prasad 
Khazanchi. The principal defendant Lata Sheo Prasad 
Rai Bahadur was treasurer of the branches of the Bank 
of Bengal at Cawnpore and Lucknow, and had occupied 
that position for many years. It was on his appointment 
to be the treasurer at Lucknow that the firm of Sheo Pra- 
sad Khanzanchi was established there. That firm failed 
and ceased to do any new business in the early part of 
1902. The present suit was instituted by the plaintiff 
respondent to recover principal with interest due thereon, 
some Rs. 6,000 or thereabouts, deposited by him from time 
to time in the Lucknow firm of Sheo Prasad Khazanchi. 
The interest on the deposit was payable monthly, and 
the last payment on account of interest was in June 1902 ; 
die last deposit of principal was in October 1900. He has 
obtained a decree in full against all the defendants, and 
also a personal decree against the defendants, except those 
who had not attained majority. It is against this latter 
portion of the decree that the appellant Bishambhar Nath 
has instituted this appeal. He is the eldest son of the 
defendant Sheo Prasad Rai Bahadur. 



In the early stages of this suit the date at which the 
appellant attained majority was holly contested. It is now 
however admitted that he was born on November 9th, 18S&, < 
and so attained eighteen years oj: age on November 9th, 
1901. It is contended on behalf of the defendant appellant * 
that though his interest in the joint family property was 
liable to satisfy any lawful debts contracted by the firm 
during his nonage, he would not be personally liable for 
such debts unless it was shown that after attaining major- 
ity he had taken an active part in managing the business # 
of the firm, and so might be considered to have ratified 
contracts entered into while he was still a minor. 

Now ordinarily a personal decree against a member of 
a bankrupt firm would not be of much pecuniary value. 
But the appellant from the 1st of January 1903 was 
appointed in succession to his father to be treasurer of the 
Bank of Bengal at Lucknow and subsequently at other 
places, and to qualify himself for that position he had 
to deposit Rs. 50,000 with the Bank as security for the due 
performance of his duties. He had no mon/y of his own ; 
but his mother-in-law, MusammatTulsha Kunwar, a wealthy 
resident of Muzaffarpur in Bengal^ having, as» one 
witness tells us, an income of oife and three-quarter lakhs * 
per annum, according to the appellant, paid in the Rs. 60,000 
in his name and so enabled him to secure the appointment, 
"The respondents object, as appellant alleges, is to put 
pressure on his mother-in-law by attaching this Rs. 50,000 
in execution of their personal decree and so compel her to 
discharge the debts of the bankrupt firm. We are told that 
the amount which Musamraat Tulsha and other friends 
have advanced to the appellant to enable him to secure the 
appointment of treasurer at Lucknow and otter places 
amounts to Rs. 1,70,000. The respondents and other cre- 
ditors of the bankrupt firm want to lay hands on this 
money. 

The burden of proving that the appellant had ratified 
and taken on himself the burden of personally discharging 
the liabilities contracted during his minority lay on4he 
plaintiff. Up to the close of his case in the lower Court 
no evidence to that effect except that of Rudra Narain had 
been produced, when on July 29th, 1902, the plaintiff respon.- 
tfent (liec. tfo. 162) informed the Court that a quarrel had 
arisen between the defendant Suraj Prasad and*his uncle 
Sheo Prasad Rai Bahadur, father of Bishambhar Nath, 
one of the defendants to, the suit, "in consequence of 
which Lala Suraj Prasad has made over documentary 
# evidence to the plaintiff's pleader wftich would conclusively 
establish the fact that Lala Bishambhar Nath, defendant, 
continued to be a partner in the firm and the business of 
the firm styled Sheo Prasad Khazanchi, situate in Lucknow, 
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even after attaining majority." After some objection the 
learned Subordinate Judge admitted those documents in 
evidence, and it is principally on ^hem that he passed the 

personal decree against the appellant. • 

• • 

We now proceed to discuss this documentary '• evidence " 
bearing in mind the sources whence it comes and the fact 
that the latest paper in it is dated in April 1902, within six 
months after appellant's Attainment of majority, excepting 
* one letter dated August 1902. The first of these papers to 
• which we will allude is Record No. 171 bearing a Hindi 
date corresponding to February 24th, 1902. It is headed 
" Proceedings of a meeting held at Lueknow." It is said 
by Suraj Prasad to be in his handwriting and in that of 
Sheo Prasad, and toJiave been Rigned by Mathura Prasad. 
Suraj rtasad is the person who handed it over to the 
plaintiffs pleader. As to this document the learned Subor- 
dinate Judge, describing it as " a scheme for the manage- 
ment of the business at Lueknow," remarks that in it 
11 it is stated that the duty of Bishambhar will be to attend 
the Bank." Now as to this, premising that there is no 
evidence aliunde te> show # that Bishambhar Nath was 
present at the meeting, though very probably he was 
preseut, in our opinion the learned Subordinate Judge is 
wrong in the inference he draws from this document. The* 
first portion of it is simply a list of the names of persons 
present, the first being Lala Sahib " Malik " (mistranslated 
in the paper book), referring either to Sheo Prasad or 
his brother Tulshi R*ra, the second being Suraj Prasad, the 
third one Mathura Pmsad Bakhshi, and the fourth Chiranji 
(may he live long) Bishambhar Bankerji. No duty 
whatever is prescribed for Bishambhar Nath. His name is 
recorded simply as one of the persons present at the 
meeting. The duties are prescribed subsequently after the 
last«name of those present. If attendance at the Hank 
were prescribed as appellant's duty, it would have been 
mentioned among the duties assigned to the others. On 
the original paper is the following : — ' A sitting took place. 
Resolution adopted as follows :— So many (tine) men 
were present in Lueknow at the sitting." And then follows 
the list of names. This document in no way in our opinion 
strengthens the plaintiff's case. It is absoJut&y colourless. 
We next tome to Record No. 152, a letter f ram appellant 
to his father, dated August 7th, 1902. We have no inform* 
ation as to the means by wtych Suraj Prasad obtained 
possession of this, a private letter from a son to his 
father. The comments* made by the learned Subordinate* 
Judge on this letter strike us as being rather extra* 
ordinary. He says :— '• The letter shoxm how Bishambhar 
Nath at that early stage cherished the dishonest idea of 



defrauding the creditors of the firm, and he, though 
young, points out the mistake committed by his father 
in coming to Lueknow and promising to pay debts to 
several* creditors thereby admitting the liability of 
his branch of the family to pay those debts." We 
cannot concur with the learned Subordinate Judge in 
his remarks. We see in the letter no indication of 
any dishonest desire on appellant's part to defraud the 
creditors of the firm. By the letter he appears to us to do 
no more than point out to his father how foolishly he was 
acting iu coming to Lueknow and there making promises 
which he knew he could not nerform. It is in fact a letter 
of useful advice concluding with an offer of his services. 
It is a document which should not have been tendered iu 
evidence. There is also a fragment of a letter (Rec. No. 170) 
unsigned aod undated, written* by Bishambhar Nath to his 
father -how procured by Suraj Prasad we do not know— 
in which be transmits to his father certain communications 
which his father's legal adviser desired to have sent to him. 
Neither of these letters in our* opinion helps respondent's 
case in the slightest. We can gather from them no in- 
dication that the appellant took any-— and much less an 
active— part in the management of the firm after he attained 
majority. The Subordinate Judge alio refers to a letter of 
July 29th, 1902, but as it has not been printed, and we 
have not been shown either the original or a copy, and on 
neither side were any* remarks addressed to us on it at the 
hearing of this appeal, we cannot say what were its con- 
tents. As to Janki Prasad's decree all we know is that 
it was paid off. Next we come to two promissory notes 
drawn in English, dated respectively November 8th, 1901, for 
Rs 1,000 at ninety 'days, and March 16th, 1902, for Rs. 1,000 
at fifteen days date payable to the Bank of Bengal. Both 
were drawn by Sheo Prasad and one Ata Ali Khan. They 
were paid at maturity. There is nothing to connect them 
9 with the business of the firm of Sheo Prasad Khazanchi. 
They were probably only " kites " flown by the drawers. 
The first t>ears date one day before appellant attained his 
majority, and at^he date of the second the firm of Sheo 
Prasad Khazauchi had ceased to issue hundis : neither of 
them is drawn in the name of that firm. They appear to 
be purely private transactions between the drawers. The 
Subordinate Judge mentions a third similar note, dated 
April 2nd, 1902, but as it has not been translated or laid 
before us by counsel on either side we know nothing about 
it. The only one of the two promissory notes shown to us 
which (being drawn after he had attained majority) could 
affect appellant is that of March 15th, 1902. This is not a 
hundi. it does not purport to be issued by the firm of Sheo 
Prasad Khazanchi, and is no more than a promissory note 
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at fifteen days drawn by Sheo Prasad in*his personal capacity 
and by Ata Ali Khan. Bishambhar Nath's signature is 
admittedly on tlvs note. It is written on the left hand 
side margin of the note by appellant w)\p was then 
working in the bank and is no more than an attestation of 
the signature of the drawers. The appellant swears that the 
words " by the pen of Bishambhar J&ath " following the 
signature of Sheo Prasad were not written by hira. He 
says they were not on the note wfcen it was discounted and 
paid off, and that they were added by Suraj Prasad after 
the note had been returned by the Bank on payment Suraj 
Prasad denies this, but considering the part taken in this 
litigation by Suraj Prasad against his cousin the appellant, 
and that his handwriting^nd that of the appellant are very 
much a' ike, we are not inclined to give mucj) credit to him. 
Bishambhar Nath also says (and his assertion seems most 
probable) that the Bank would not discount a promissory 
note in which the signature of one of the drawers purports 
to have been written by another person. The third pro- 
missory no'e bearing date April 2nd, 1902, has (as already 
mentioned) not been printed. But from tli deposition of 
the witness Queiros And from the matters mentioned by the 
Subordinate Judg* the drawers appear to have been Ata 
Ali Khan and Sheo 'Prasad, the signature of the latter 
beng in the handwriting of Suraj Prasad. We see no 
foundation whatever for the " irresistible inference " 
drawn by the lower Court that the words " by the pen of 
Bi sb amber Nath " followed Sheo Prasad's name in this 
note and w-re there when the document was in the hands 
of the witcess Queiros ; w-» think it t > be highly improbable. 
But even if the facts were as surmised (in our opinion 
incorrectly) by the learned Subordinate Judge it would 
make no difference. This promissory note, as far as we can 
judge without having seen it, is of exactly the same 
kind as that of March 15th. 1902, that is to say, a transaction 
between Sheo Prasad and Ata Ali Khan with which the , 
firm of Sheo Prasad Khazanchi had no concern. That 
firm also had for some months ceased doing any new 
business. We have no hesitation in finding that these 
three promissory notes do not show that the appellant took 
any part in the management of the business of the firm of 
Sheo Prasad Khaianchi of Lucknow. 

We next turn to the evidence of one Rudra Narain, son 
of the plaintiff respondent. He used to go to the firm of 
Sheo Prasad Khacanchi in Lucknow monthly to draw the 
interest on his father's deposit. His evidence is to the 
effect that appellant lived in the kothi of Sheo Prasad 
(this is not unnatural seeing that Sheo Prasad was his 
father), and that when he went to receive the interest he on 



every occasion found Bishambhar IJatfc, Sheo Prasad, ^Suraj 
Prasad and Chandu at* the place where the money used to 
be* paid. This is an aosurd statement. The witness pro- 
bably meant that he found one or^ther of them. # He " most- 
ly found Bishambhar Nath." In September or October 1901 
(before appellant had attained his majority) he only found 
the munib, but appellant came in and ordered him to be 
paid. He further states that in January, February,* March, 
and probably in April, 1902, he met appellant in the kothi 
and that the latter said : — " Pandit ji is come, pay him the • 
interest.'* In cross-examination he stated he could not . 
remember which proprietor was present at the kothi on 
every occasion when he went to demand his interest. This 
is the only direct evidence of any interference on the part 
of appellant in the affairs of the jirm of Sheo Prasad 
Khazanchi. If true, it carries but little weight, being but 
a solitary instance, and it is flatly contradicted by the evi- 
dence of Chadammi, an employe of the firm, and of Bindra- 
ban, one of the gumashtas who was called by the plaintiff 
respondent. We attach no i mpor tance to the ^uncorroborated 
evidence of Rudra Narain. The last piece of evidence for 
the respondent by which he seeks to, establish h to case 
against appellant is part of that generously supplied to his J 
opponents by Suraj Prasad at the hearing on July 29th, 
1903. It consists of no less than 62 pages of closely printed 
tabular matter described as the attendance register t>f 
servants' and employes of the kothi from August 1899 
down to June 1902. The fact that appellant's name is 
shown in this register is relied on as being conclusive 
proof that he took an active share in* the business of the 
kothi. The learned Subordinate Judge describes this 
register wrongly as being one of daily attendance of servants 
and propriettrB. The heading of the register refers only to 
servants and employe's, gomashtas and the like, and no- 
where mentions proprietors. He says it " shows # that 
Bishambhar Nath attended to the family business like his 
cousin Suraj Prasad." Appellant's name appears {or the 
first tinv* in the register for the month of May 1901, and 
appears to have been interpolated in that month along 
with that of one Ganesh Prasad, there being but one line 
for both names. The word " and " in the translation does 
not exist in "the original. The witness Chidammi swore 
that this page is in the handwriting of Suraj Pritsad, and 
Chidammi also swears that it wasltaraj who caused appel- 
lant's name to be entered. Ij is to be noticed, however, that 
the appellant's name is entered in this and the following 
jnonth among those who were* eraffloyed at the Bank of 
Bengal and not in the business of the firm of Sheo Prasad 
Khazanchi. For July 1901 the register abruptly ceases on 
the 15th and then we have a new register for the <ckd* 
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of July. Jtls of cour/e impossible that this register (taken 
in hand only from the 15th) should be a contemporaneous 
daily record of attendance and yet ft contains many matters 
previous to the 15th cot entered in the discontinued register. 
The witness Chidarami gives us the names of the persons 
who wrote many of the registers. Appellant swears that 
none of the r« gisters are in his handwriting. In this he is 
corrob5rated by Chidammi. In the attendance register for 
November 1901 there is a note on the margin purporting to 
» have been made by appellant on December 10(h to the 
m effect that no attendance had been taken after the 23rd of 
November. The register, however, i9 completely filled up to 
the 30th* Appellant denies having written the note. Suraj 
Prasad swears that hoth the register for November 1901 
and the note are in appellant's handwriting. Suraj Prasad 
also swears that the registers for several months, namely, 
November and December 1901 and January and February 
1902 are in appellant's handwriting. Appellant denies it, 
and as he is corroborated by Chidammi, we believe him 
rather than guraj Prasad. The bitter quarrel between 
Suraj Prasad and the other branch of the family and the 
extraordinary position taken up by him in supplying the 
respondent with evidence wliich he thought would damage 
appellant's case are in our opinion good reasons why we 
should give more credit to the statements of the appellant, 
especially where they are corroborated, than to the uncorro- 
borated assertions of Suraj Prasad. On the whol# we are 
of opinion that these registers in no way advance the 
respondents case. We do not believe that the appellant 
had anything to do with keeping them, and at the utmost 
they do no more (if correctly kept) than show tVut appel- 
lant was at his father's house in Lucknow from May 1901. 
From other evidence we know that appellant began to 
attet d at the Bank of Bengal from early in 1902 as his 
father's representative or deputy,— the Bank having 
refused to allow Suraj Prasad to continue to attend in 
that capacity and having refused him access to the Bank 
premises. 

This concludes the evidence adduced by the respondent 
to prove his allegation that after attaining majority the 
appellant by an active participation in the management of 
the business of Siieo Prasad Khazanchi assumed responsibi- 
lity for all existing contracts contracted during Tiis minority, 
. and held himself out to the world as one responsible for 
the liabilities of the firm. In our opinion, for reasons given 
in derail In respect of each piece of evidence, the respondent 
has wholly failed to establishes case. In but one instance—* 
that of this respondent's debt, if we believe the evidence of 
Kudra Narain, plaintiff's son—and we 4o not believe it— is 
any act of active management alleged during the brief 



period between November 9th, 1901, when appellant attained 
majority and the failure of the firm in May 1902. We think 
the respondent has failed to support the personal decree 
against appellant and that as far as it declares appellant 
personally responsible for the debts of the firm the decree 

must be set aside. 

• 

Appellant admits that his tnterest in the joint family 
property is liable and can # be taken in execution of that 
decAe. lie has no other property. But he objects to a 
personal decree which will put in the grasp of the creditors 
property which never belonged to the bankrupt firm and 
which has been provided for^him by his mother-in-law and 
other friends to give him a start in life. 

There are tome other matters as to which we are unable 
to agree with the lower Court. We fully believe the appel- 
lant's statements as to the pecuniary assistance he from 
time to time received frefm his mother-in-law and as to her 
having advanced Rs. 50,000 for him. We see no reason to 
doubt the truthfulness of appellants evidence as to his 
conversations with Mr. Logan, the then Agent of the Bank 
of Bengal at Lucknow, and Mr. Logan's suggestion that 
he should attend at the Bank with his father to learn the 
Bank work and a promise that if he showed himself com- 
petent he might be appointed to succeed his father. Mr. 
Logan was actually anxious to know if Bishambhar Nath 
had any connection with the firm of Sheo Prasad Khazan- 
chi, which was known to be shaky. The letter from the 
Secretary and Treasurer of the Bank of Bengal (Calcutta) 
t)f March 27th, 1901, corroborates and renders most pro- 
bable appellant's evidence as to his conversation with Mr. 
Logan. There is evidence that appellant went to Lucknow 
in the middle of the year 1901, and did at once pro- 
ceed to the Bank to learn his work there. And the letter 
also shows that the Bank insisted on Sheo Prasad putting 
in a new Deputy or Naib at the Bank. The then Deputy 
was Suraj Prasad, whose name appears so often in this case 
and to whose mismanagement it is said by some witnesses 
the failure of Hie firm of Sheo Prasid Khazanchi was 
due. *the learned Subordinate Judge appears to enter- 
tain a not altogether correct idea of the position of the 
Treasurer of the Bank of Bengal at Lucknow. Sheo 
Prasad was appointed treasurer, not because he was .a 
member of the joint family which possessed the banking 
firm of Sheo Prasad Khazanchi — which did not then 
exist,— but because he was a person in whose commercial 
integrity the Bank had confidence and who was able to 
give Rs. 50,000 as security. The appellant was appointed 
Treasurer from January 1st, 1903, on similar grounds. He 
had fully learned his work to the satisfaction of Mr. Logan 
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{the Bank's Agent) and his mother-in-law supplied the 
Rs 60,000. - In connection with this matter we notice the 
further observation of the lower Court that " as soon as 
the firm failed an attempt was made to make •Sura j 
Prasad liable for all the debts and liabilities and get 
Bishambhar Nath exempted from liability so that he 
m'ght continue the business^in his own name as the new 
treasurer without being required to satisfy the debts 
of the defunct firm." What the learned Subordinate Jujige 
exactly means by these words it is not easy to compre- 
hend. There was no business to continue, as the firm of 
Sheo Prasad was extinct, and /hat business could not be 
" continued" by the appointment of appellant as Treasurer 
of the Bank of Bengal. We know of no attempt to make 
Sura] Prasad liable for the debts and to gej Bishambhar 
Nath exempted. Both of them as members of a joint 
family were liable for all the debts, the only contention of 
appellant being that he is liable lor those debts only to 
the extent of his interest in the joint family property,, and 
is not personally liable. * 

As we find that respondent has failed to make out any 
case establishing the personal liability of the appellant, 
we consider it unnecessary to discuss the questions of law 
raised by the learned Subordinate Judge and which were 
argued before us at the hearing of this appeal. We, for the 
above reasons, allow the appeal and setaside so much of the 
decree under appeal as renders the appellant Bishambhar 
Nath personally liable under it. Appellant is entitled to his 
costs in this Court. 



CAWNPORE. 



First Appeal 
No. 317 of 1903. 

Biahambar Nath (Defendant) ... 

v. 
Fateh Lai and others (Plaintivvs) 



December 13, 1906. 

... Appellant, 
... Respondents. 



Hindu law— Joint Hindu family—Family business— Liability 

of minor member of family for trade debts— Separate 

property. * 

Where a member of a joint Hindu family carrying on an 
ancestral family business upon attaining majority separates 
entirely from the family and the family business and there- 
after acquires separate property such separate property can- 
ned be made liable for the debts incurred by the family 
trading firm, but the interest of the separating member in 
the family property will alone be liable. Cnalamayya v. 
Varadayya (I. L. fe., 22 Mad., 167) followed. Ram Lai 
Tkakurstdas v. Lakhmickand Muniram (1 Bom., fi. C, Bep., 
App., LI), Johurra Bebee v. Sri Qopal Atisir (I. L. B., 1 Calc, 
475), Benola Doseee v. Mohun Dossee (I. L. R, 5 Calc, 806) 
and Lmtehmanen Chetty v. Siva Prokasa Modeliar (I. L. H., 26 
Calc, 349) referred to. Samalbhai Nathubhai v. Someshxcar 
(I. L. R.. 5 Bom., 38), and In the matter of Haroon Mahomed 
(I. L. S. v 14 Bosl, 189) distinguished. 



The facts of this case are fully # stajed in tile judgment 
in the preceding case, I?. A. No. 314 of 1908, printed at 
p. ft supra, and in this judgment. * 

Sundar Lai, Moti Lai Nehru arid Madan M6hai% Malaviya # 
for the appellant. 

Byves and Gulzari Lai, for the respondents. 

Stanley, C.J., and Burkitt, J. — This appeal is con- 
nected with F. A. No. 314 of 1903 and several other appeals 
against decrees passed against the appellant and other 
defendants whereby the appellant is made personally liable * 
for the amount of the decrees. The appellant and other • 
members of his family constituted a joint and undivided 
Hindu family, owning as such an ancestral trading and 
banking firm at Cawnpore and Lucknow, the firm at 
Cawnpore being known by the style af Jagat Nath Thanti 
Mai and that at Lucknow by the style of Sheo •Prasad 
Khazanchi. In our judgment delivered en the 28th of 
March 1906 in First Appeal No. 314 the circumstances 
under which the indebtedness arose are fully stated. The 
Buit which has given rise to this appeal is onft for recovery 
of a debt amounting to over Rs. 11,000, representing the 
balance due in respect of a number of hrandis which w*ere 
drawn by the defendant's firm on the plaintiffs firm at Cawn- 
pore styled Moti Lai, Fateh Lai. The defence of the defen- 
dant Bishambhar Nath to the suit was that he was never 
a partner in the firm of Jagat Nath Thanti Mai and ha& 
no concern with that firm. He also alleged that during his 
minority he severed connection with the ancestral business 
and family property, and that if it were found that any 
debt was due to the plaintiff's firm he amd his separate pro- 
perty could not be made liable therefor, inasmuch as the 
indebtedness was incurred at a time when he was a minor. 

. The Court below decreed the plaintiffs' claim, finding 
that Bishambhar Nath was a major at the time the debts 
sued for were incurred. It is now admitted that this was « 

the case, Bishambhar Nath having attained majority on 
the 9th of November 1901 . It also found, and it is admit- 
ted here, that the business of the firm of Jagat Nath Thanti 
Mai was a joint ancestral family business. The learned 
Subordinate Judge held that Bishambhar Nath. did not 
repudiate connection with the business when he attained 
age, but on the contrary ratified the partnership And ren- 
dered himself liable in respect of it* transactions. 

As we said in our judgment in F. A. No. 314 of 1903, Jt 
personal decree against a member of a bankrupt firm would 
ordinarily not be of much pecuniar^ value.* In this case, 
however, it would be; otherwise. The appellant was on the 
1st of January 190J appointed Treasurer of the Bank of 
Bengal at Lucknow and subsequently at other places, and 
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to qualify iiiraself for that position he was obliged to 
dep&it with the Bank as security for the faithful discharge 
M his duties a sura of Rs. 50 t 000. de had no money ofchie 
own ; but his mother-iu*law Musaramat Tulsha Kunwar, 

• who is & wealthy lady of Muzaffarpur, deposited in the 
Bank in his name the requisite amount and so enabled 
him to secure the appointment. The object of the res- 
pondents, as the appellant alleges, is to put pressure * 
on the appellant's mother-in-law by attaching this 

# Rs. 50,000 in execution of a personal decree and so compel 
hfr to discharge their debt. We are told that suras 
amounting to no less than Rs. 1,70,000 have been placed 
to the credit of the appellant to enable him to secure the 
appointment of Treasurer at various pteces. 

The Court belgw found that the appellant not only 
assisted his father in the work of the Bank but also 
managed the affairs of the ancestral- business jointly with 
his uncle Suraj Prasad, both before and after he had 
attained majority, and that, so far from repudiating his 
connection wth the family business, he by his acts adopted 
and ratified its transactions. In our judgment in F. A, 
No* 814 of 1903 ..we reviewed at considerable length the 
1 evidence upon which this decision was arrived at and it is 
.unnecessary here to repeat it. We shall treat our remarks 
in that judgment as embodied in this judgment. The same 
evidence applies to both cases. The conclusion at which 
we arrived was that the plaintiff in that case hftl wholly 
failed to establish his case. We held that the defendant 
appellant took no active part in the business of the firm of 
JagatNath Thanti»Mal after he attained majority; an<J 
that, so far from doing so, he kept himself aloof from aU 
connection with it He says in his evidence that he went to 
Luck now in April 1901, that is, before he attained full 
age, and there met Mr. Logan, the Agent of the Bank of 
Bengal, who promised that if he learnt the treasury work 
in the Bank and qualified himself to look after it, he would • 
appoint him Treasurer. Mr. Logan, he says, asked him if 
ke had any concern with his father's firm at Lucknow and 
Cawnpore and he replied in the negative. In a further 
deposition made on the 7th of May 1903 he stated that Mr. 
Logan at this interview told him that the post of Treasurer 
could not be given to any person having connection with 
his fadtily business, and that he told Mr*Logan that he 
had severed his connection with the members of his family. 
The family business was, we # may mention at this time, in 
a tottering condition. Chidarami Lai, who was in the 
employment *f the fiftu oi Lachmi Narain Suraj Prasad, 
deposed that when Khannu Lai died, Suraj Prasad, the 
uncle of the defendant appellant, stock him .{the wit- 
ness) to Lucknow in April 1901 and there he remained 



for a year. He stated that the business was carried on 
under the orders of Suraj Prasad; that Bishambbar Nath 
did not interfere with the business of the firm, nor had he 
any concern with it. We are quite satisfied that the 
defendant appellant never took any active part in or bad 
any concern with its management directly or indirectly 

after he attained mijority. 

• 

Under these circumstances the question for determina. 
tio» is whether the defendant appellant can be held person- 
ally liable for debts incurred by the managing members 
of the ancestral family business after he attained majority. 

To the extent of his share in the joint family property 
he does not dispute his liability, but he claims exemption 
from payment of those debts out of separate property which 
came to him from his mother-in-law and other friends after 
the ancestral firm had ceased to. do business. The trans- 
actions in respect of which the defendant is sued were 
entered into between the plaintiffs and the manager of 
the ancestral business, and ftiere is nothing to show that 
the appellant was aware of, much less that he ratified or * 
adopted these transactions. On the contrary, the evidence 
shows that he designedly abstained from taking any part 
in the business and kept aloof from it. There is no 
conduct on his part which could have led the plaintiffs to 
believe that in their dealings with the manager the appel- 
lant was a contracting party. They dealt with the manage? 
as they had been previously dealing with him as a person 
carrying on an ancestral family business on the credit of 
the joint family property. They could not have dealt with 
the firm on the credit of appellant's private separate estate, 
for it was after the date of the hundis sued on that appel- 
lant's mother-in-law put him in funds to take up the office 
he now holds in the Bank, of Bengal in Lucknow. Before 
that time he possessed nothing but his interest in the 
.family joint estate, the liability of which he does not 
dispute. The question then is, can a manager who carries 
on a family business pledge, not merely the family 
joint credit bin) also the separate estate which an indi- 
vidual member of the family may subsequently acquire. 
We are not aware of anv authority for an affirmative 
answer to this question. In the two cases upon which 
reliance was placed by Mr. Ryve* on behalf of the plain- 
tiffs respondents, the persons who were held liable 
were considered to have by their conduct constituted 
themselves partners. In the case of Samalbhai Nathubkai 
v. Sam'thioar (I. L. R., 5 Bom., 38) Melvill, J., in delivering 
the judgment expressly guarded himself in regard to this 
question. " Whether," he observed, " a Hindu who be- 
comes entitled by inheritance to a share in a trading busings 
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is ipso facto and without his own consent involved fa all the 
liabilities of a partner it is unnecessary for us to determine." 
In the other case, entitnled In thi matter of Haroon 
Mahomed (LL.R, 14 Bom., 189), it was held that the»insol- 
vent Haroon Mahomed had* taken an active part af t«r he 
attained age in the management of the business of the part- 
ner ship. In the course of his judgment Sarjent, C.J., 
observes •.— "The petitioning creditors alleged that his (i.e., 
Haroon's) father took a principal part in managing the firm 
up to the time of his death and since that time Haroon has 
taken his place. It appears that sin^e then, at all events, 
Haroon has kept up an intimate connection with the firm. 
He has raised money for it. He has paid money into the 
Bank for it and drawn money out for it. He has lived with 
the other members of his family, who are admittedly mem* 
bers of the firm. He does not disclose how he is supported 
if he draws no profits out of the firm, as a partner, for his 
maintenance. In that case a vesy different state of facts 
from those in the present case is disclosed. 

We are not aware of any case, and none has been 
cited to us, in which it was held that persons carrying 
on a joint family business have authority to pledge 
the credit of each member of the family in his in- 
dividual and separate* capacity. Authority to pledge the 
joint family property and property acquired with funds 
derived from the joint business undoubtedly exists. In 
Bam Lai Tkakursidae v. Lakhmichand Munimm(l Bom., 
H. C. R., Appendix hi) it was held that a minor member 
of a family, interested in an ancestral trade carried on on 
behalf of the family, is bound by the acts of the manager 
necessary with reference to the carrying on of the trade, 
but Sausse, O. J. t in delivering judgment treated the rule 
as exceptional and not be pushed beyond its strict limits. 
He observes, at p. LXXII :— •• The general benefit of the 
undivided family is considered by Hindu law to be 
paramount to any individual interest, and the recognition 
of a trade as inheritable property renders it necessary for 
the general benefit of the family that the protection which 
the Hindu law generally extends to the interests of a minor 
should be so far trenched upon as to bind him b? acts of 
the family manager necessary for the carrying on and 
consequent preservation of that family property ; but that 
infringement is not to be carried beyond the actual 
necessity of the case." See also Jokurra Bebee v. 8ri Gopal 
Mieir (LLR.I Gale, at p. 475) and Benola Dome v. Mohun 
Donee (I L. R., 5 Calc, at p. 806). Further than this the 
authorities do not go. 

In the case of Lutehmanen Chetty v. Siva Prokaea 
ModeVar (I. L R. f 26 Calc, 349) Sale, J., in the course of his 
judgment repudiated the notion that a Hindu minor who 



by birth or inheritance becomes entitled to an Interest in a 
joint family business beebmes at the same time a member 
of the trading partnership which carries on the business*. • 

He says, at p. J354 :— " A trade liks other personal property 
is descendible amongst Hindus, but it does not follow that a 
Hindu infant, who by birth or inheritance becomes entitled 
to an interest in a joint family business becomes at the 
* same time a member of the trading partnership which 
carries on the business. He can only become a member 
of the partnership by a consentient act on the part of him- • 
self and his partners, and it was on this ground held by the 
late Supreme Court that an infant of tender years, whose 
name was used in a partnership business, neefl not be 
joined as a co-plaintiff in a suit by the father to recover a 
trade debt— Petum Dote v. Ramdhone Dose, 1848, Taylor, 279." 
In the case to which Mr. Justice Sale referred* it was 
held that a child of tender years cannot be constituted nor 
can he hold himself out as a partner in a trading firm. Sir 
L. Peel, C. J. f in his judgment in that case remarked that " a 
trading partnership is a consentient contract /* and later 
on:— " A trade may be directed to be carried on for the 
benefit of infants, bat without their consent they cannot 
be ma'le partners. It seems to lollow from this that if • 
Infants are not partners, if they are to become partners on 
attaining age they must take some active step in that 
behalf. Persons having dealings with and giving credit to 
a joint faSnily trading firm where there are minor members 
of the joint family presumably rely on the credit of the 
joint family property. It is that property alone, so far as 
minors are concerned, which the acting ^partners can pledge 
and to which the creditor can have recourse. When a 
minor attains full age, there is no good reason why the 
security of a party having dealings with the firm should be 
enhanced by giving him in addition to the security of the 
joint family property the security of any separate property 
' to which a minor member may on attaining majority 
become entitled, unless it be that by some consentient act 
on the part of the latter, he has accepted the position of a 
partner and ratified the transactions out of which the » 

obligation to the creditor arose. Subramauia Ayyar, J., 
aptly puts the matter thus in refusing to give a personal 
decree again stf certain members of a joint family to the 
creditors of a family partnership for a deht incurred by the 
managing members of the joint family, that is, a decree 
which should bind not merely the family estate but be 
enforceable also against the self-acquired or separate pro- 
perty of a son and nephews of one of the contracting parties. 
** No doubt," he observes, " where it is shown that the con- 
tract relied on, though purporting to liave been entered 
into by the manager only, is in reality one to which *he 
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other coparceners ye actual contracting parties, either 
because they had agreed before \he contract was entered 
fnto to be personally bound thereto or recause they, baing 
In existence at the date •£ the contract and # competent to 
enter intoit, hare subsequently duly ratified and adopted 
it, in that case unquestionably every such co-parcener is 
absolutely responsible. Equally he would be responsible, 
though he did not assent to the particular contract, if there 
had been such acquiescence on his part in the course of 
dealings, in which the particular contract was entered, as 
to warrant his being treated in the matter as a contracting 
party. When, however, such is not the case, but the contract 
is of a character such as under the law to entitle the mana- 
ger to enter into independently of the consent of the other 
members of the family, so as to bind them thereby, then it 
is eleardhat the scope of the manager's power is restricted 
to and does not extend beyond the family property. As 
regards the other property in the hands of a co-parcener no 
other co-paroener, whether he be the manager or not, has any 
title whatsoe^r. The legal individuality of a co- parcener 
is not merged in the manager so far as the co-parcener's 
selfraoquired or o # ther separate property is concerned." 
Ckalamayya v. Varadayya fIX.R., 22 Mad., at pp. 167-168). 

Thisvlew commends itself to us. A joint ancestral 
family business under the Hindu law managed by the 
adult members of the family differs from an ordinary con* 
tractual partnership. In the case of the latter, each partner 
is a contracting party, all the partners holding themselves 
out as trading on the credit of their combined and separate 
funds. Whereas ill the case of a joint family ancestral 
business there is no contractof partnership whatever between 
the members of the joint family. The family frequently 



contains amongst fts members minors who acquired their 
interest in the business by birth. Indeed it may be safely 
assumed that fn most of the existing Hindu joint family trad- 
ing flams tjie parties now interested in them acquired their 
inteiest by birth and not by contract. Admittedly minor 
members are liable to the extent of their respective in- 
terests in the joint family property for the acts of the 
managers of the joint family business. But we do not 
think that their liability extends further. If any of the 
members of a joint family happen to have separate estates 
we know of no good reason why such separate estate should 
be held so liable. We do no/ think that the rule laid down 
in the case of Ooode v. Harmon (24 Revised Reports, 907) 
that a minor on attaining majority must promptly notify 
his disaffirmance of a partnership if he is to avoid future 
liabilities can, bearing in mind the dissimilarity in the 
ways in which a contractual partnership and a Hindu joint 
ancestral family trading business originate, be applicable. 

In conclusion, then our *iew is that the defendant ap- 
pellant never having held himself out as a partner and never 
having taken any part whatever in the transactions out of 
which the plaintiffs claim has arisen, even though he had 
attained majority at the time, is no.t liable to satisfy that 
claim out of his separate property, in other words, that he 
did not after he had attained full age by any consentient 
act become a partner* in the joint ancestral family business 
and thereby render his separate estate liable to satisfy the 
obligations of the firm. We therefore allow the appeal, 
set aside so much of the decree under appeal as renders the 
appellant Bishambhar Nath personally liable under it In 
other respects the decree will stand. We give the appel- 
lant his costs of this appeal. 
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GORAKHPUR. 



Second Appeal No. 448 
of 1905. 



B&ldeo Sahai (Plaintiff) 



Nagai Ahir and others (Db*kndants) 



July 6, 1906. 



Appellant, 



Respondents. 



Wajib-ul-arz— Pre- emption — Oomtttic^ton of document- 
Custom <v contract. 

Where tbe wajib-ul-arz does not itself show and it is not 
otherwise proved that the «pre-en*ption clause therein was 
merely the embodiment of a new contract as to pre-empiflon, 
the reasonable and proper construction of such a document 
would be thaUthe pre emption clause was merely the recital 
of a pre-existing custom in force in the village. 

The fact that in the preamfte of a wajib-ul-arz the co- 
sharers say that they '• will continue to act up to the matters 
recited below," nor even the use in the pre-emptive clause of 
the future tense " lazim hoga " will be sufficient to raise the 
inference that the wajib-ul-arz^ refers to a contract rather 
than a custom. Majidan bibi v Sheikh Hay at an (Weekly 
Notes, 1897, p 3, followed. 

This whs a suit for pre-emptio» based upon a wajib-ul- 
arz, and the principal question raised was whether the 
provisions of the wajib-ul-art related to a custom or to a 
.contract. The Court of first instance (Munsif of Basti), 
on the finding that the wajib-ul-arz was evidence of a 
custom, decreed the plaintiff's claim. On appeal, however, 
the District Judge came to the conclusion that the wajib- 
ul-arz indicated a contract, which contract had ceased to be 
in force at the time of suit, and, reversing the Munsif s 
decision, dismissed the suit. The plaintiff appealed to the 
High Court. 

Tej Bahadur Singh and Iswar Saran, for the appellant. 

Sorabji, for the respondents. 

Airman, J — The sole question raised in the appeal is 
whether the wajib-ul-arz of village Natwa, upon which the 
plaintiff, who is appellant here, based his suit for pre-emp- 
tion, is, as held by the Court of first instance, the record of 
a custom or, as held by the lower appellate Court, the record 
of contract. The case has been argued at length before me 
by the learned advocates on each side and reference has 
been made to the language of tho wajib-uj-arzes in other 
pre-eraptii n cases But in no instance is the language of 
any of these documents exactly similar to the language 
used in the wajib-ul-arz under consideration. It is always 
dangerous to construe one document by another, and 
I shall confine myself to the consideration of the wajib-ul- 
arz in this case. lu so doing I bear in mind what was laid 
down in the Full Bench decision in MojioLm Hibi v. Sheikh 
May at an (Weekly Notes, 1897. p. 3). It was said there :— 
" If the wajib-ul-arz did not itself show, or if it was not 
otherwise proved that the pre emption clause was merely 
the embodiment of a new contract as to pre-emption, the 



reasonable and proper construction of such % document 

p * * 

would be that the preemption clause was merely the 

reci$al of a pre-existing Custom in force in the village.* 
There is no evidence in this case to show that the clause 
relied on was the embodiment of a new contract and 
the question has to be decided on the language of the 
document. 

• 

Now, does tho wajib-ul-arz in this case "clearly show," 
to use the words in the Full BjiicIi judgment referred to, 
" that the clause as to pre-emption embodies a new 
contract? " I have great respect for the opinion of the Dis- 
trict Judge, but in this case I regret I cannot agree with 
the construct n which he has placed on the document. 
The learned Judge relies on the fact that in the pre-amble 
of the wajib-ul-arz, the co-sharers say *' they will remain 
hourd " or, as it might be more correctly translated, '« will 
continue to act up to the matters recited below/' The 
learned Judge remarks that this primd facie appears to be 
an agreement " It is," he says, " an agreement to remain 
bound by and to act according to the points and matters 
recorded further on." Amongst these matters recorded 
further ' n, the learned Judge a&y§, and in* this I agree with 
him, there are matters clearly subject to custom. If 
this is the case, as I think it is, it destroys the effect of 
the learned Judge's argument. The co-sharers could, as J 
think they did, undertake to continue to act according to the 
old custom as well as to new agreements. 

Now, coming to the pre-emption clause itself, I have 
carefully studied the language of thiaclause and find ray- 
self unable to hold that it clearly shows that it is the em- 
bodiment of a new contract. I am unable to infer that it is 
a contract from the use of the future tense lazim hoga. This 
is quite consistent with the view that it lays down the 
conrse which it will be necessary for intending seller* to 
' follow, having regard to the existing custom. As the 
language of the clause does not, in my opinion, clearly €how 
that it embodies a new contract. I follow the principle laW 
down in the Full Bench decision referred to above, atid 
hold that it is the recital of a custom. 

For the Ibove reasons I allow the appeal. As the 
learned Judge* threw out the appeal on the preliminary 
ground as to the meaning of the wajib-ul-arz, I send back 
the case to the lower appellate Court under the provisions 
of section 562 of the Code of Civil Procedure with direction 
to re-admit the appeal underwits cViginal -number in the 
register, and dispose of the remaining pleas in the appeal. 
The appellant will, 4a any event, have his costs in this 
Court. Other costs* will abide the result 
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DEHRADUN. First Appeal No. 245 November 21, 1906. 
• • of 1904.. 
(Plaintiff) ... ... Appellant, 



Mohar Singh and others '(Defendants) ... Respondents. 

Act No. IV o/1882 (Transfer of Property Act), s. 88— Mort- 
gage — Charge — Suit for sale of property subject to a 
charge. 

There is no objection to the sale, in execution of a decree 
for sale on a mortgage, " subject to the charge " of property 
which is liable to a charge for maintenance in favour of a parti- 
cular person. Mat a Din v. Kazim Husain (I.L.R., 13 All., 432', 
distinguished. 

The*facts of this case sufficiently appear from the judg- 
ment of the Court. 

Sundar Lai, for the appellant 

M9ti Lai Nehru (for whom Mohan Lai Nehru), for the 
respondents. 

Stanley, CJ., and Bubetitt, J. -This appeal arises out 
of a suit brought by the plaintiff appellant for sale of 
mortgaged property. It is admitted in the plaint that the 
mortgaged property with other property is liable to a charge 
for maintenance in favour* of Musammat Gulabi, namely, 
to the payment to her of Rs. 40 per mensem. The learned 
Subordinate Judge dismissed the greater part of the claim 
on the ground that the property comprised in the mort- 
gage, which was subject to the charge for maintenance, 
could not be sold in view of the decision of this Court in 
the case of Mala Din Kasodhan v. Kazim Husain (I. L. R., 13 
All., 432). In his judgment the learned Judge treated 
the plaintiff as in the position of a subsequent mortgagee 
and held that, without redeeming what he described as the 
mortgage of Musammat Gulabi, the Court could not direct 
the sale of the property It appears to us that he was 
quite in error in treating Musammat Gulabi as a mortgagee. 
She has only a charge upon the property for maintenance and # 
is not a mortgagee, and the decision, therefore, in Mata 
Qin Kasodhan y. Kazim Husain has no application. We 
therefore allow the appeal, and in lieu of the decree passed 
by the learned Subordinate Judge, give a decree to the 
plaintiff for the amount of his claim. We extend the time 
for payment of the mortgage debt up to the* 22nd of May 
next. In default of payment we give a decree. for sale of the 
mortgaged property, tie sale to be made subject to the 
charge for maintenance of Musammat Gulabi. We direct 
that tl)e decree be drawn ufc> in the form prescribed by 
section 88 of (he Tranafer of Property Act. In other res- 
pects the decree will stand. The plaintiff appellant will 
have the cost of this appeal as against # the mortgagors, the 
same to be added to the mortgage debt. 



ETAH. Criminal .Appeal No 1028 December 12, 1906. 
of 1906. 
Emperor *. TJmrao Singh and others. 
Act No. VIII of 1873 (Northern India Canal and Drainage 
Act), s%. 70 and 74— Definition— " Canal "—Damage to 
trees growing on canal bank; 

Held that damage to trees growing on a canal bank is 
• damage to a canal within the meaning of section 70, clause 
(1;, read with section 74 of Act No. VIII of 1873. 

•The facte of this case sufficiently appear from the 
judgment of the Court. 

The Assistant Government Advocate (Porter) (for the 
Government Advocate), for the appellant. 

Sital Prasad Qhosh, for the respondents. 

BANERji^nd Airman, JJ.— This is an appeal by the 
Local Government against an appellate order of acquittal 
passed by the District Magistrate of Etah, whereby he set 
aside a conviction under clause (1) section 70 of Act No. VHI 
of 1873. The charge against the accused was that they had 
lopped off without permission branches of trees standing on 
the bank of the Etawah Ganges canal. The learned Magis- 
trate was of opinion that the offence did not fall within clause 
(1) of section 70 of the Act, which provides a penalty for 
damaging a canal, as in his opinion*damage to trees on the 
canal was not a damage to the canal. In arriving at this 
conclusion the learned Magistrate appears to have over- 
looked the provisions of section 74 of the Act. That section 
provides that in the part of the Act dealing with offences 
and penalties the word " canal " shall include, among other 
things, trees standing on land occupied by Government 
for the purposes of canals. As the learned Magistrate set 
aside the conviction upon the erroneous view mentioned 
above and did not dispose of the pleas taken in the appeal 
before him, we must set aside his order of acquittal, and 
send back the case to him with directions to dispose of the 
appeal on the merits 

We order accordingly. 



MORADABAD* Second Appeal No. 605 December 14- 
• of 1904. 

Ghasi Bam (Plaintiff) 



Hargobind and others (Defendants) 



... Appellant, 

... Respondents, 

Act Vo. VII o/1870 (Court Fees Act), ss. 7, 9 and 10— Court 

fec—Nett profits or market value wrongly estimated — Zistt* 

tation — Procedure. 

On a question as to whether the plaint in a suit for 
pre-emption had been properly stamped with reference 
to the nett profits of the property in suit for " the year 
next before the date of presenting the plaint " an issue waa 
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remitted to the lower appellate Court. *The finding of that 
Court was that the amount of profits had been slightly 
under-estimated The plaintiff appellant, while contesting 
the principle upon which the Court below had arrived 
at its finding, was ready to pay the small deficiency jn the 
court fee. • • 

Held, following Babn Lai y. An Kunwar (I.L.R., 27 
All, 197 , that the suit should be remanded to the Court of first 
instance to be heard on the merits, subject to the payment 
by the plaintiff of the deficiency in the court fee. 

This case was before tfce Court on the 12th of February, 
1906, when an issue was referred to the lower appellate 
Court as to what were the nett profits of the property in suit 
during the year next before th%date of the presentation of 
the plaint The facts of the case will be found set forth at 
p. 66 of the Weekly Note* for 1906. 

Sundar Lai and Baldeo Ram, for the appellant. 

Durga Chamn Ban*iyi, Satish Chandra Banerji and Ookut 
Prasad, for the respondents. 

Burkitt. J.— The position of affairs in this case is as 
follows : -This suit is one for* pre-emption of two parcels 
of land. In the written statement an objection was 
taken that the court fee paid on the plaint was insufficient. 
Amongst other issues raised at the hearing was one 
raised upon trat point,«and on the evidence produced before 
the Court touching the profits of the pre-empted shares 
it was decided in the first Court that the fee paid 
was insufficient. The suit was then dismissed on that 
ground, though the Court also wrote its decision on the other 
issues. On appeal to the District Judge, the question of court 
fees came up for decision, and the learned Judge affirmed 
the decision of the Court of first instance. In second 
appeal here the question was raised as to what was the 
proper period for which the profits should be calculated. 
I held that the profits should be calculated for the period of 
twelve months immediately preceding the presentation of 
the plaint, and remanded the suit to the Court of first ins- 
tance to ascertain the amount of profits which had arisen 
from the pre-empted property during that period. A 
report has now been received to the effectjbhat the amount 
of profits was under-estimated by about ten r%pees. 
The learned advocate for the appellant contends that 
that estimate was made upon a wrong principle and that the 
profits should be calculated not, as has been done by the 
Court below, upon the sum received by the lessee to whom 
the lessor had leased the land, but on the sum which the 
lessee paid to the lessor. There is a great deal to be said 
in favour of this contention. But in my opinion it is unneces- 
sary to decide this point as the learned advocate is prepared 
to pay the deficiency I think that, acting upon the princi- 
ple laid down in the case of Babu Lai v. A$i Kunwar 



(I.L.R., 27 All., 197) the proper course, %s indicated 
by sections 9 and 10 of # the Court* Fees Act, is to direct 
thaj; the deficiency be pjfid by the appellant and that on 
payment thereof the suit shall proceed to hearing in the 
Court of first instance. I therefore set aside tho decisions 
of the learned District Judge and of the Court of first 
instance and remand the case to the Court of first instance 
for decision on the merits on payment by the appellant 
of the deficiency of court fee stamp. Costs in all Courts 
will follow the event. 



CAWNPORE. First Appeal No. 278 December 14, 1906. 
of 1904. 



Padam Lai (Plaintiff) 



Appellant, 



Tek Singh and another (Defendants) ... Respondents. 

Hindu law— Mitakshara— Will— Construction of document- 
Property devised to wife as "malik"— Estate taken by 
widow. 

Where a Hindu governed by the Mitakshara law devised 
immovable property to his wife stating that she would be 
the *• malik" of the property after his death, it was Jield 
that the word "malik" imported an ataolute proprietary 
interest, and that, in the absence of any indication of a 
contrary intention on the part of the testator, the widow took 
an absolute, aud not merely a life estate in the property so 
devised. Surajmani v. Rabi Nath (I. Ij. E., 25 AH., 351) dissent- 
8d f rom Jamna Das v. Ramautar Pande (I. L R., 27 Alk, 
364) distinguished. La la Ramjewan Lai v Dal Koer (I. L. 
R., 24 Care, 406 , Lalit Mohun Singh Roy v. Chukkun Lai Roy 
(1. L. R., 24 Calc, 834/ and Raj Narain Bhadury v. Asutosh 
Chuekerbutty (I. L. R., 27 Calc, 44 nnd 649) followed. 

The facts of this case are fully stated in the judgment 
of the Court. 

Karamat Husain and Ryves, for the appellant. 

Satish Chandra Banerji and Gokul Prasad, for the 
respondents. 

Stanley, C.J., and Burkitt, J.— This appeal arises 
out of a suit brought by the plaintiff Padam Lai to obtain 
a declaration that a 4 anna share in the village of Muhana 
in the district of Cawnpore is not saleable in execution of 
a decree obtained by the defendant Kunwar Tek Singh 
against the defendant Musammat Rukmin Kunwar. 
The entire tillage of Muhana belonged to the late 
Gayendra Narain, husband of Kadam Kunwar. " He left 
his second wife Musammat Kadam Kunwar and two 
daughters by her, namely, ]£usammat Janki Kunwar and 
Musammat Rukmin Kunwar, and also a daughter, Musam- 
mat Tulshi Kunwar, by his first wife* him Surviving. The 
plaintiff Padam Kunwar is son of Rukmin Kunwar. Gay- 
endra Narain before his death, namely, on the 31st of 
July 1866, executed a will by which he purported to dispose. 
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of the Tillage of Muhana. In the will he recites his title 

to the village in question and states that he has two heirs 

• t£ that village, one his wife and the other his daughter ; 

and then he declares thaj out of the 16 anna zamindari 

* in that village '• Musamraat Kadara Kunwar will be the 
malik of a 10 anna 8 pie share, ' and Musammat Tulshi 
Kunwar his daughter of a 5 anna 4 pie share. Then follows 
a statement that he had caused each of these ladies to be 
placed in separate possession of her respective share and 

• that mutation of names may be effected in the Revenue 
# Department under the document so that there may be no 

dispute after his death. This is the substance of the will. 
No provision is made in it for Musammat Janki Kunwar. 
Shortly after its execution Gayendra Narain died and his 
widow and daughter Tulshi entered into possession of the 
shares given to them by his will. In April 1886 Kadam 
Kunwar had mutation of names effected in favour of her 
two daughters, as to a 5 anna 4 pie share in the name of 
Rukmin Kunwar and as to a 6 anna 8 pie share in favour of 
Janki Kunwag. Of the remaining 4 anna share she herself 
remained in possession. On the 27th of August 1888 she exe- 
cuted a mortgage qf this 4 anna share in favour of the defen- 
• dant Kunwar Tek Sinflrh to # secure an advance of Rs. 900. 
A suit was brought by Kunwar Tek Singh on foot of 
this mortgage and an ex part- decree was passed on the SOth 
o? January 1901. Kadam Kunwar died on the 19th of 
June 1902 and after her death the name of her daughter 
Rukmin Kunwar was substituted in the Execution Depart- 
ment in her place as her representative. The other daugh- , 
ter Janki Kunwar ^iad died about 10 years previously. 
Rukmin Kunwar filed no objection in the Execution 
Departmert to the proceedings for pale of the mortgaged 
property , and the property has been advertised for sale. 
The plaintiff '* case is that the mortgage was not made to 
meej; any legal necessity and that Kadam Kunwar was not 
competent to mortgage her share beyond the period of # 
her oivn life. 

In his defence Kunwar Tek Singh set up the plea that 

under the will of her husband Musammat Kadam Kunwar 

became absolute owner of the share of the property given 

to her, and that in any case the mortgage in dispute was 

execute^ for valid necessity. These are the only pleas 

which have been relied mxm before us; but if was further 

contended that the plaintiff has no right to maintain the 

suit during the life-time of his«mother. he being merely a 

contingent reversionarv heir to the property. 
• • • 

The learned Subordinate Judge held that upon the trufe 

construction of the will of her husband Kadara Kunwar 

became the absolute owner of the property in dispute ; and he 



also held that the jnortgage debt was incurred to meet a 
legal necessity and dismissed the plaintiff's claim. From 
this decree the^reseitt appeal has been preferred. 

Tl!e will of Gayendra ^arain is very simple in 
character. He says in it that with a view to avoid disputes 
in the future he executes the will, and he thereby declares 
> that his wife Kadam Kunwajr shall be the milik of a 10 
anna 8 pie share in the village of which he was the owner, 
and#his daughter by his first wife, Tulshi Kunwar, of a 5 
anna 4 pie share. The word «• malik " is a word of well 
known meaning, signifying the absolute owner of the 
property. Its ordinary meaning is to be given to it, unless 
there are to be found in the will indications that it was not 
the intenti/m of the testator to use^t in its ordinary sense. 
No such indications are to be found in the will before us. On 
the contrary we are disposed to think that the expressed in- 
tention of the testator, namely, to avoid disputes in the future 
would be frustrated if a narrow construction were to be put 
upon the lanoruage used by him. If he intended his daughter 
Tulshi Kunwar merely to have a life-estate, we think that 
he would have expressed his meaning in clear terras, and the 
same observation applies to the gift to Kadara Kunwar. 

The legal import of the word "jnalik " has been fre- 
quently considered, but we do not propose to discuss 
all the cases upon the subject. It will suffice if we refer 
to a few of them. -In the case of Lata Ramjewan Lai v. 
Dm Koer (I.F.R., 24 r'ala. 406) the language of a will not 
unlike that before us was considered. In that case a Hindu 
survivor of two brothers in a joint family governed by the 
Mitakshara law died leaving a widow and two daugh- 
ters, a brother's widow and three daughters of his brother. 
By his will he provided that his daughters and brother's 
daughters <• shall be malik and come into possession in 
equal shares of all the movable and immovable properties." 
In their judgment Trevelyan and Beverley, JJ. f say:— 
« Prim/I faci». there can be no question but that a gift, when 
there are no controlling words, is an absolute gift, and the 
expression 'maliks' used here would ordinarily imply an 
absolu/o gift. rfu. it is contended that we must introduce 
into this will what is said to be the prevalent Hindu idea 
that a female ought not to obtain anything beyond an 
estate for her life-time, and therefore, although the word 
« malik ' is used, we must cut down the estate to the r stent 
of an estate given to a Hindu daughter. There is no 
authority for Ruch a proposition. The words are absolute, 
and if they stood by themselves without anything to the. 
contrary, it would be impossible for us to say that they did 
not give an absolute estate. *' In the case of Lalit Mohun 
Singh Roy v. Chnkkun Lnl Roy (I.L.R., 24 Calc, 834) lord 
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Davey in delivering the judgment ofr the Privy Council 
observes (at p. 849) :— " The words « become owner (malik) of. 
all my estates and properties ' would, *unlesf the context 
indicated a different meaning, be sufficient for that purpose 
(that is to give an absolute interest) even without the words 
• enjoy with son, grandson, and so on, in succession,' which 
latter words are frequently used in Hinflu wills and have 
acquired the force of technical words conveying a heritable 
and alienable estate. " The # gift i* this case was not to the 
testator's widow but to his sister's son— but the languagt of 
Lord Davey is quite general. To the same effect is the de- 
cision of one of us sitting on the original side in Calcutta iu 
Raj Narain Bhadury v Asutosh Chucker butty (I L.R , 27 Calc, 
44), which was affirmed on^appeal (I.L.R , 27 Calc. 649). In 
that case the gift was to the testator's widow. The decision 
in Jamna Das v. Ramautar Paitde (I.L R., 27 111 , 364) does 
not conflict with this decision. In that case the testator 
used language which showed that he^did not intend to confer 
on his wife an alienable interest. We are unable to agree 
in the view taken by our brothers Knox and Aikraan, JJ., 
in the case of Surajmani v. Rabi Nath (I.L.R , 25 All., 351). 
In that case a Hindu executed a document to take effect 
after his death and thereby purported to transfer proper- 
ties in favour of each of «his two wives and also in favour of 
his daughter-in-law, in the following words :— " After my 
death they {le., the donees) shall under this document get 
their names recorded in the public records in respect of the 
respective properties given to them and remain in possession 
as owners with proprietary powers." The words used are 
«• Malik wa khud ikhtiar," that is, " owners to deal with as 
they liked." It was held that these words did not confer an 
absolute estate. This decision appears to us to be in conflict 
with the canon of construction laid down by their Lordships 
of the Privy Council in Lalit Mohun Singh Roy v. Chukkun 
Lai Roy The language of Lord Davey as to the true inter- 
pretation of the word " malik" is not confined to the case of 
a ma'e but is quite general. Ordinarily it denotes absolute 
ownership. Even without the words wa khud ikhtiar, we 
think that according to the ruling of the Privy Council the 
gift in question passed the absolute estate. • 

We find nothing in the will before us to qualify the 
language in which the gift to the testator's daughter 
an4 wife is expressed. Interpreting the language of the 
will therefore according to its ordinary signification, we are 
of opinion that Kadam Kunwar thereby acquired an ab- 
solute interest in the property, the subject matter of the 
gift to her. We agree in the view expressed by the Court 
below as to this. This disposes of the appeal, and it is 
unnecessary to consider the other questions which have 
been raited before us. We dismiss the appeal with costs. 
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8econd Appeal No. 623 December 18, 1909. 
<jfl904. • ' 
Ohunni Lai and others (Plaintiffs) ... Appellant^ 

y* 
The Nizam's Guaranteed State * • 

Railway Company, Ld-, (Defendant) ... Respondent. 

Contract— Raihoay Company — Receipt of goods by one com* 
* panyfor carriage over its own and another company 1 sline — 
Liability in respect of overcharge made by delivering com- 
pany — ByeAaws — Power of Railway Company to alter the 
principle of calculation of rates. 

Two wagon loads of chillies were received by the Station 
Master at Bezwada on tlie Nizam's Guaranteed State«Railway 
for carriage to Agra station on the Great Indian Peninsula 
Railway at a rate of Rs. 270 per wagon for the whole distance. 
On arrival at Agra the Great* Indian Peninsula Kailway Com- 
pany's Station .Master de minded payment of higher rates, cal- 
culated permaund, and refused delivery until such rat$s were 
paid. The consignees paid under protest and sued both Railway 
Companies for a refund of the excess charges. 

Held that the contract for carriage of the goods for the 
whole distance was one entire contract with the receiving 
company who were liable for the overcharge, if any, wrong- 
fully demanded from the consignees. Musckamp v. Lancaster 
#c, Railway Company 5M and W.,421), Webber v. The Great 
Western Railway Co. (3 H. and C. 77) and Kalu Ram Maigfaj 
v. The Madras Railway Comp my (I.L.R., 3 \*ad., J40), followed. 

Held also that a bye-law of the Great Indian Peninsula 
Railway Company which reserved to the Railway the right 
of remeasurement, reweighment, recalculation and reclassifica- 
tion of rates, terminals and other charges at the place of 
destination and of collecting before the goods are delivered 
any amount that may have been omitted or under-charged 
did not authorize the Great Indian Peninsula Railway Com- 
pany to Hlter the contract between the parties and charge at 
the place of destination maund rates instead of wagon rates. 

The facta of this case are fully staged in the judgment 
of the Chief Justice. 

Sundar Lai, for the appellants. 

Kedar Nath and Mohan Lil Sandal, for the respondents. 

Stanley. C. J. -.—This appeal is connected with Second 
# Appeal No 595 of 1904. The litigation arose under the 
following circumstances. The plaintiffs appellants, who 
carry on a grocery business at Rawatpara, Agra, under tfye 
style of Govind Ram Har Prasad, desiring to obtain chillies 
from Bezwada, inquired of the rate for the carriage of 
chillies per wagon load from Bezwada to Agra Fort and 
Agra Cantonment Stations from the Station Master at the 
Bezwada Station on His Highness the Nizam's Guaranteed 
State Railway, and were informed bjr him by letter, dated 
the 13th of September 1902, that the rate was Rs. 270 per 
wagon load. The plaintiffs also made the same inquiry 
from the Station Master at the. AgM Can toe men t Station 
and obtained the same information. Acting upon this 
information they ordered two wagon loads of chillies from 
Bezwada and consigned the same to Agra Fort Station, 
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obtaining two Railway receipts, in each of which the 
freight at the rate quoted to them* viz , Ra. 270 is entered. 
On the arrival of the goods at? Agra Fort Station, the 
Station Master demanded payment of higher # rates, namely, 
maund rates, and refused to deliver the goods except on 
payment of the higher rates. The plaintiffs in order to 
obtain delivery paid the excess under protest and took 
delivery. They then brought a suit against the Great * 
Indian Peminsula Railway Company and the Nizam's 
Guaranteed State Railway Company for the recovery of the 
amount so paid in excess of the amount mentioned in the 
Railway receipts, and they claimed a decree for this amount 
with interest by way of damages, against either or both 
the defendant Companies. The Railway Companies defend- 
ed the suit, Mr. Alexander, District Traffic Superintendent 
of the* G. I. P Railway Company, representing both the 
Railways at the hearing before the learned Munsif. The 
Munsif dismissed the suit against the last mentioned Com- 
pany, but held that the Nizam's Railway was liable to 
refund tbe amount paid in excess of the amount for which 
that Company agreed to carry the goods, as mentioned in 
th» Railway receipts. From this decree the Nizam's Rail- 
way appealed, but did not make the G. I. P. Railway Com- 
pany a party to the appeal. In their memorandum of appeal 
they set up, amongst others, the following grounds of 
appeal, namely, that the amount claimed having been collect- 
ed by the G. I. P. Railway the appellant Company was 
not liable to refund it ; further that the appellant Com- 
pany was not responsible for the quotations given by their 
Station Master at # Bezwada, and that under the terms of 
the consignment note all goods were liable to recalculation 
of charge at destination. On the 23rd of January 1904, 
before the hearing of the appeal, the plaintiffs applied to 
the Court to bring upon the record the G. I. P. Railway 
Cojnpany as parties to the appeal. The learned District 
Judge, acting presumably under section 559 of the Code # 
of Qjvil Procedure, acceded to this application and directed 
lhat a notice fixing the 25th of February 1904 for hearing 
should be issued. At the hearing it was contended on 
the part of G. I. P. Railway Company that, inasmuch as 
tbe plaintiffs did not appeal against the decree of the 
Munsif so far as it dismissed their suit %s against the 
G. I. P. # itailway Company, no relief could be* given to them 
in the appeal as against that Company, The learned Dis- 
trict Judge did not accede to this contention. He heard 
the appeal and came to the conclusion that the G . I. P. 
Railway Company waf not justified in levying any freight 
over and above the amount specified in the freight notes, 
and was therefore liable to refund ^o the plaintiffs the 
amount claimed. Accordingly he decreed the claim of the 



plaintiffs against that Company and allowed the appeal of 
the Nizam's State Railway. 

In the view which I take of the case, it is unnecessary 
to de&rmine the question whether the Court below was 
rigtft in adding the G. I. P. Railway Company as a party 
to the appeal under # the provisions of section 559 and in 
passing a decree against that Company. This question 
is one of considerable difficulty. It seems to me, upon the 
faots which have been 'established in evidence, that the 
plaintiffs cannot in any event succeed as against the GI.P. 
Railway. The suit is one for damages for breach of a 
contract entered into with the Nizam's State Railway 
Company for the carriage of the goods from Bezwada to 
Agra Fort. Only one contract was entered into, namely, 
with the Nuam's State Railway. To this Company the 
goods were delivered, and from it the freight notes were 
received. What the arrangements between the two Com- 
panies are as regards tlTe interchange of traffic have not 
been disclosed. When a Railway Company receives and 
undertakes to carry goods from a station on its Railway to 
a place on another distinct Railway with which it commu- 
nicates, this is evidence of a contract with the receiving 
Company for the whole distance and the other Railway 
Company will be regarded as their agents and not as 
contracting with the bailor. (Muschamp v. Lancaster * 
* • * Railway Company, & M. and W., 421; Webber v. 
O. W. Railway Company ,3 H. and C, 771). A receipt 
given by a Railway Company for goods to be sent to a 
place on another Railway and there to be delivered for 
one entire sum is one entire contract for the whole distance 
and constitutes an entire contract with the Railway which 
gave the receipt note. In the case of Kalu Ram Maigraj v. 
The Madras Railway Company (I.L.R., 3 Mad., 240) it was 
held that when two Railway Companies interchanged traffic, 
goods and passengers with through tickets, rates and in- 
voices, payment being made at either end and profits shared 
by mileage, the receiving Company by granting the receipt 
note for goods to be carried over and delivered at a station 
of the delivering Company's line, does not thereby con- 
tract with the consigner of the goods as agents of the 
delivering Company. The contract with the receiving com- 
pany was held to be one and entire. So here in this case the 
contract was one and entire with the Nizam's State Railyay 
Company and that Railway alone appears to me to be res- 
ponsible for the refusal to deliver the goods on payment of 
the freight agreed on. 

For the foregoing reasons the suit against the Great 
Indian Peninsula Railway cannot in my opinion be main- 
tained, but the Court of first instance properly, I think. 
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held that the NiEam's State Railway Company is responsible 
in damages to the extent of the sum which was exacted 
from the plaintiffs by the Great Indian Peninsula Railway 
in excess of the sum for which the Nisam's Railway Com- 
pany agreed to carry the goods. • 

But it is said that the Company is protected by the pro- 
visions of paragraph 31 of the^ Great Indian Peninsula Rail- 
way Goods Tariff. Thia paragraph runs as follows :— •« It must 
be distinctly understood that the weight and description* of 
goods, as given in the Railway receipt and forwarding note, 
are inserted for the purpose of estimating the Railway 
charges, and the Railway reserves the right of reraeasure. 
ment, re weigh men t, recalculation and reclassification of 
rates, terminals and other charges at the place <f destination 
and of collecting before the goods are delivered any amount 
that may have been omitted or undercharged." It is con- 
tended that under this rule it is # open to the Companies 
to alter the contract between the parties and charge at 
the place of destination maund rates in lieu of wagon 
rates. I agree in the view expressed by the learned District 
Judge that this rule does not give the Company the power 
for which the Companies contend. The action taken by the 
G. I. P Railway in exacting maundage instead of waeon 
rates cannot in my opinion be considered to be covered by 
any of the words •' remeasurement, reweighment, recalcu- 
lation, or reclassification of rates." 

It was further urged that the Station Master at Bezwada 
had no authority to enter into a special contract on behalf 
of the Company. Tne answer to this argument is that the 
contract wan an ordinary and not a special contract. 

I would therefore allow the appeal of the Great Indian 
Peninsula Railway, set aside the decree of the lower appel- 
late Court and restore the deeree of the Court of first instance 
with costs against the Nizam's State Railway in all Courts. 
4s the Great Indian Peninsula Railway has been the 
cause of this litigation I would direct that Company to 
abide its own costs in all Courts. 

Buwcrrr, J. — I concur. 

Richards, J.— I also concur. 

• 

By thb Coubt.— The order of the Court is that the 
-appeal of the Great Indian Peninsula Railway Company is 
allowed, the decree of the lower appellate Coartset aside, 
and the decree of the Court of first instance restored with 
costs in all Courts, against the Nizam's State Railway Com- 
pany. The Great Indian Peninsula Railway will abide ite 
own costs in all Courts 



BENARES. First Appeal No, 265 of 1904. NoVember 27. 
SarnathSanyal and another (Dkfkn da nts) ... Appellants^ 



W- Butler (Plaintiff) 



Re^pondknt. 



Act No- V of 1888 (Inventions and Designs Act), **. 4, 8, 

14, 29, 80 and 31 — Patent —Suit far infiingem-nt — Proof 

of patent — Defence that patent ought not to have* been 

granted. 

The licensee of the patentee of an invention is competent 
to bring a >ait for dmu.iges for infringement of the i ateni. 
In such a suit certified copies of the plan and specification in 
the register of invention*, issued from the Patent Branch of 
the Department of Commerce and Agriculture or the # (jio\ em- 
inent of India, are good evidence of the grant of the patent ; 
and if the breach complained of took place within fourteen 
years from the <tnte of the grant, it ling upon the defendant 
to prove that the patent h«d determined Jbefore breach, in a 
suit for damages for infringement of patent it is not jpen to 
the defendant to plead that the *o ca led invention is so obvious 
that the exclusive privilege ought never to have been grunted. 

The facts of this case, so far as they are necessary for 
the purposes of this report, appear from the judgment of 
the Court. * 

Jogindro Nath Chaudhri and Satish Chandra Banerji,4or 
the appellants. • 

Wallach, for the respondent. 

Banerji and Airman, J J.— The appellants were defen- 
dants to f suit brought by the respondent under section 
29 of the Inventions and Designs Act, 1888, to recover 
damages for and obtain an injunction against the infringe- 
ment of the exclusive privilege acquiredjay one VV. Bull in 
1895 for improvements in the manufacture of bricks. The 
plaintiff sues as the licensee of the inventor. The learned 
District Judge passed a decree for damages against the 
defendants and also granted a perpetual injunction. Against 
this decree the present appeal has been preferred. «The 
learned advocate for the appellants contended in the first 
instance that the defendants had put th* plaintiff to strict 
proof of the patent and that it had not been sufficient!^ 
proved. The evidence relied on by the plaintiff in proof of the 
grrant of exclusive privilege was the production of certified 
copies of the plan and specification issued from the Patent 
Branch of the Department of Commerce and Agriculture. 
These copies were taken from the register of inventions. 
By section 14 of Act V of 1888. every entry in this register 
and every document enterecUand recorded in the register 
is to be deemed, for the purposes of the law of evidence* for 
tbe time being in force, to be a* public document. There- 
fore, under the provisions of the Evidence Act the certified 
copies were admis^iWe in proof of the entries. We asked 
the learned advojate in what other *ay than that adopted 



Digitized by 



Google 



24 



WEEKLY NOTES. 



[/aWDar* 23i 1907. 



by tjie plaitftiff the gragt of the exclusive privilege -could 
hare been proved and he wis unable to tell us. In our 
opinion the grant of the patent ha8 been sufficiently proved. 

The hext plea raised was that the plaintiff, being 
merely a licensee and not an assign of the inventor, was 
not entitled to bring a suit for infringement. This plea is 
sufficiently met by the definitions of the words " inventor " 
and " assign '' in section 4 of the Act. 

The third plea was that it was the duty of the plaintiff 
to show that the patent still subsisted. This plea is also 
in our opinion without force, The privilege was granted 
in 1895 and was p*im4 facie good for fourteen years, vids 
section 8 (1) of the Act. The onus lay on the defendants to 
show that it had beqn determined. This onus the defen* 
dants inade no attempt to discharge. 

The last ground which the learned counsel argued before 
us was that the so-called invention was so obvious that the 
exclusive privilege ought never to have been granted. In 
our opinion it is not open to the defendants in a suit for 
infringement to raise any such plea* The plea practically 
amounts to this tlTat the invention was either of no utility 
or not new, and such a defence is precluded by the terms 
of section 29. Moreover, as pointed out by the learned 
Judge, if it were open to a District Court to consider such 
a defence in a suit for infringement, this would practically 
amount to abrogating the exclusive jurisdiction conferred 
upon the H igh Court by sections 30 and 31 of the Act. 
These were all the pleas urged before us, and in our opiuion 
none of them prevails. We accordingly dismiss the appeal 
with costs. 



MORADABAD. 



First Appeal from December 5, 1906* 
Order No. 12 of 1906. 



Binio (Opposite party; 
gham Lai (Applicant) 



Appellant, 
Respondent. 



Act No. VIII of ISQOf Guardians and Wards Act), 8,10- Guar* 
dian and minor— Discretion of Court as t^appotntment of 
ffuoitfian. 

In this case the High Court set aside the appointment 
of the father as guardian of his own daughter, aged JO years, 
upon the grounds chiefly that the father had married again 
and that under the circumst»n%es the child was likely to be 
happier with her maternal grandmother, with whom she had 
been living suice the i%e of &, than with her father. 

• 

This was an application by the father of a minor girl, 

aged 10 years, to be appointed her oguardian. The girl, 
had} according to the wishes of her mother, been living 



since the age of 5*, that is say, since the death of her 
mother, with her maternal grandmother, a Hindu lady in 
good circumstances. The application was opposed by 
the gtandinother upon the grounds mainly that the father 
had *married again, that he was not well off, and that the 
girl herself was happy with her grandmother and did 
not wish to go to her father. The District Judge, however, 
considered that the father's rights were paramount, and 
made an order appointing him guardian of the girl. Against 
this order Musammat Bindo, the grandmother, appealed to 
the High Court. 

It may be noted that tho father had made a previous 
attempt by means of a suit in the Munsif *s Court to get 
possesion of the girl, but unsuccessfully ; see I.L.R., 26 All., 
694 ; S.C., Weekly Notes, 1904, p. 135. 

Tej Bahadur Sapru, for the appellant 

Durga Charon Banetji, for the respondent. 

Knox and Richards, Xj.— This is an appeal from id 
order passed by the District Judge of Moradabad under 
the Guardian and Wards Act. The Judge has appointed 
the father as guardian of the person of a Hindu child and 
has directed that the minor, who is a girl nearly 10 years 
of age, be removed from the custody of her maternal grand- 
mother and be made over to the custody of her father. 
It is an admitted fact that until this order was passed the 
girl has been, since the death of her mother, for a period of 
five years continuously residing with and has been cared for 
by the maternal grandmother. There is no suggestion that 
the maternal grandmother is in any way unfit to continue 
to be a guardian of the ward. She is a Hindu lady in 
good circumstances, and it is obvious that if she had not 
cared for the child she would not have kept the minor so 
long under her charge. It is true that there Is nothing 
against the father, but again it is an admitted fact that 
he has married a second time and the girl will have to go 
under the control of a step-mother, of whom probably she 
knows nothing^We cannot think that the girl, under these 
circdtnstances, will be so happy as she is in the house of 
the maternal grandmother. What we have to con* 
siiler is what will really be for the welfare of the minor. 
Weighing all the circumstances we think that it wil^be 
more for the welfare of the minor to live with the mater- 
nal grandmother than with the step-mother. We accord- 
ingly decree the appeal, set aside the order of the Court 
below and direct that within one week from the time 
when our order reaches the Court below and is notified 
to the parties, the girl be restored by the respondent to the 
custody of the appellant. We make no order as to costs* 
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AhlGARH. Second Appeal No. 992 • December 6, 1906. 
of 1905. 



Chhitar Mai (Plaintifp) 

v. 
Jagan Nath Prasad and 
another (Dkfrndantsi 



... Appellant, 



... R«8 POND K NTS. 



Guardian and minor — Contract — Specific performance — 

Specific performance of contract not favourable to minor 

refund. * • 

The certificated guardian of a minor, finding that it was 
necessary that some of the minor's property should be sold, 
applied lor permission to the District Judge, who sanctioned 
the wile for a price of Ks. 725.' Subsequently the guardian 
discovered that this was an inadequate price, and having 
received an offer of Es. J825 for the property, went again to 
the District Judge fur sanction to the second contract, 
obtained sanction ami sold the property for Jis. 825. Held 
that the former contract being to the detriment of the minor 
coald not be specifically enforced. 

The facts out of which this appeal arose are as follows : — 
One Musammat Misri, the certificated guardian of her 
minor son Sanwalia, found it riecessary to sell certain pro- 
perty belonging to the minor. She got an offer of Rs. 725 
from Chhitar Mai, and obtained the sanction of the Dis- 
trict Judge for the sale of the property to Chhitar Mai at 
that price. It was after wards found that this price was 
inadequate, and. on another offer of Rs. 825 being made by 
one Jagan Nath Prasad, Musammat Misri again applied to 
the District Judge for sanction to sell to Jagan Nath. The 
property was offered to Chhitar Mai at Rs. 826, but he 
refused togive.so much, and the property with the sanction 
of the District Jndge was sold to Jagan Nath. Chhitar Mai 
then brought a suit for specific performance of the agreed 
**ettt to sell to him. The Court of first instance (Munsif of 
Koil) dismissed the suit, and this decree was affirmed on 
appeal by the Additional District Judge of Aligarh, The 
plaintiff appealed to the High Court. 

SatUk Chandra Banerji and Qulzari Lai, for the 
Appellant 

Durga Charan Banerji, Lakhsmi Narain and OirdhaH 
JLal Apartoata, for the respondents. » 

Stanley, C.J., and Burkitt, J.— This is a suit by the 
plaintiff appellant for enforcement of an alleged contract 
of* sale of property for the sum of Rs. 725 entered into 
between him and one Musammat Misri, mother and certi- 
ficated guardian of Sanwalia. The facts are that it appa- 
rently became necessary to sell portion of the minor's pro- 
perty. The mother and certificated guardian would seem 
to have obtained an offer from the plaintiff appellant of 
Rs. 725 for the purchase of that property. She thereupon 



applied to the Jadge, under the provisions of tfee Guardian 
and Wards Act of 1890, for permission to sell the property 
described in her application for the sum of Rs. 725 An 
order was passed by the Judge sanctioning the sale ; but, 
strange to say, the name of the vendee does not appear in 
the Judge's order. B if ore many days had passed the 
Judge would seem to have received information that the 
* property had been sold too cheaply, and that the defendant 
respondent, Jagan Nath Prasad, was willing to give Rs. 825 
for it. The District Judge caused this offer to be com- 
municated to the plaintiff and offered the property to him 
at Rs. 825. He, however, refused to purchase at that price. 
The Judge thereupon sanctioned the sale to the respondent 
Jagan Nath. A sale-deed was duly executed and regis; 
tered and the purchase money paid. This suit has now 
been instituted by the plaintiff appellant Chhitar Jfal for 
specific performance of the alleged agreement between him 
and the minor's certificated guardian to sell to him the 
property in suit for the sum of Rs. 725. Both the lower 
Courts have dismissed the claim. 

9 

In appeal the argument chiefly advanced by the learned 
advocate for the appellant was tjiat there was no power in 
the Judge to cancel bis order sanctioning the sale for 
Rs. 725 and to accept the respondent's offer at a higher 
Qgure. We do not think it necessary to go into the 
question as to whether or not the District Judge had power 
to act as he has done. It seems to us that the question 
does not arise. We think that the principle on which we 
should act in this case is the principle that a Court will 
never enforce specific performance against a minor when 
such enforcement is to his detriment. Here it is manifest 
that, if the plaintiff appellant succeeds, the result will be 
the loss of at least a hundred rupees to the minor. We 
think that Courts in this country, as in England, will not 
allow a bargain made by an improvident guardian to be 
enforced against the interests of the minor, if it be shown 
to be a bargain made to the detriment of that minor. "Here 
there can be no doubt whatever that by her bargain trie 
mother did not obtain the full value of her son's property. 
Therefore for that short reason, without going into any 
other considerations, we think that this appeal fails and 
most be dismissed with costs. We order accordingly. 



AGRA. Second Appeal No. 340 of 1905. December 7, 1905. 
Sundar Lai and others (Plaintiffs) ... 'appellants, 

v. 
Chhitar Mai and fcthsrs (Defendants) ... Respondents 
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Hindu Law*- Joint Hindu family — Redemption of mortgage-^ 

Suit by father dismie**d — Subsequent suit by torn. 

* A joint Hindu family, consisting of father and sons, were 
co-mortgagors by way of usufructuary mortgage of joint 
family property. The fattier sued for redemption, but whs 
unsuccessful. Held on suit by the sons claiming to redeem 
the whole mortgage, that, the sons were not precluded by 
reason of the result of their father'* suit from suing to redeem, 
but they could not obtain redemption of more than their own 
shares* 

The facts of this case will be found reported in I. L. R., 

29 AIL, 1, also in the Weekly Notes for 1906, at p. 242. 

Jogindro Sath Chaudhri, Sarat Chandra Chaudhri and 
Kedar Aa/A, for the appellants. 

Sundar Lai and Durga Char an Bauer)*, for the respond- 
ents. 

Stanley, C.J., and Knox, J.— This second appeal arises 
out of a suit for redemption which waslroupht by th* 
plaintiffs appellants and a number of other parties who 
claim to be entitled to a share in a village named A la u la, 
comprising %n area of 157*67 acres. Th*» claim of the 
plaintiffs appellants was dismissed on the ground that it 
waa barred by a decision in a suit brought by their father, 
the defendant Jhadda.in inspect of the same cause of action. 
When the case came before us for hearing we pointed out 
that the decision of the suit in which Jhadda was the 
claimant did not operate as res judicata against his sons. ttfe 
present appellants, and w^ therefore held that ttee Courts 
below were in error as to this. We reminded several issues 
to the lower appellate Court for determination under section 
566 of the Code of (jjvil Procedure. We have the finding 
upon these issues before us. 

It has been found that, of the property of which pos- 
session was claimed in the suit, 17^ biswansis formed the 
share of the appellants. It has been also established that 
the^nortgage under which the defendants held the pro- 
perty was satisfied many years ago by perception of the 
rents* and profits. Mr. Kedar Nath on behalf of the appel- 
lants has contended before us that the appellants, together 
with Jhadda, formed a joint Hindu family, and that the 
appellants were therefore entitled, notwithstanding the 
decision against Jhadda in the previous suit^to redeem the 
entire qf the share of the family in the joint family pro* 
perty. Mr. Sundar Lai on the other hand has pointed out 
authority for the proposition that when Jhadda sought to 
redeem the mortgaged property and failed in his attempt 
to 4o so. his share jn the joint family property must be 
treated as necessarily excluded from the claim of the pre^ 
sent appellants. We think that this latter contention is 
well founded, and that the appellants can only now obtain 



possession of their share of the joint family property and 
not the share also of their father Jhadda. This being so, 
the appellants will be declared entitled to possession of 
17 it Jriswansis, that is, 21 l s out of 60 shares of 15767 acres. 
They will also be entitled to their proportionate part of the 
sum found to be due in respect of profits up to the year 1809 
Fasli and to a further sura in respect of their proportionate 
share of profits. up to the time when possession shall be 
handed over to them— thwse sums to be ascertained in the 
execution department. We accordingly allow the appeal 
to this extent and modify the decree of the lower appellate 
Court accordingly. The parties will have their costs in all 
Courts proportionate to failure and success. 

Two objections were filed whfch have not been pressed. 
We say nothing as to the costs of these objections. 



AGRA. Second Appeal No. 1168 of 1904. December 8, 1906. 
Indar Lai (Plaintiff; ° ... ... appellant, 

t. 
Deojit 'Defendant) ... ... Respondent. 

Act (Local) II of 1901 (Agra Tenancy Act), s. 177— Civil and 

Revenue Court* — Jurisdiction — Appeal. 

Where in answer to a suit for ejbctment as a trespasser 
bro.ight by a lambardar, the defendant pleaded that he held 
the land from which it was sought to eject him not as a tenant 
but as a co-sharer ; it w is held that this plea raised a question 
of proprietary title and an appeal consequently lay to the 
District Judge. DalChandv. Shamla (Weekly Notes, 1905, 
p. 46) referred to. Held also that, the defendant being a 
co sharer cultivating more land than he was entitled to cul- 
tivate according to his share in the village, the lambardar's 
remedy was not a suit iu ejectment but a suit for settlement 
of accounts. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Satish Chandra Banerji, for the appellant. 

Gulzari Lah for the respondent. 

Airman, J.— This appeal, which was once dismissed 
for default, has been re-admitted and has to-day been argued 
before me. The first plea is that the District Judge erred 
in hatfing that an ai>|>eal lay to him under section 177 te) 
of the Tenancy Act. The suit was one for ejectment. The 
defendant pleaded that he cultivated the land not as a 
tenant but as a co-sharer in the village. In my opinio* 
this plea did raise a question of proprietary title. I am 
fortifhd in this view bv the decision of this Court in Dal 
Chand v. Sham'a (Weekly Notes, 1905, p. 46). The next plea 
is that the lower appellate Court was wrong in admitting 
the appeal under the provisions of section 6 of the Indian 
Limitation Act. I have considered the circumstances 
under which the appeal was admitted after the period of 
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limitation had expired, and in ray opinion no sufficient 
ground is made out for thinking that < the learned Judge 
exercised a wrong discretion in admitting the appeal. 
"With regard to the remaining pleas, the leartied 5udge 
finds that there is nothing to show that the respondent ever 
took the land from which the appellant wishes to eject him 
as a tenant from any one hazing a right to let it. It is % 
quite possible that he cultivates more land in the village 
than his share would entitle him to hold. But it appears 
to me that the remedy of the plaintiff lambardar is not 
to eject him as a tenant, which he is not, but to bring 
a suit for settlement of account 'and to charge the defen- 
dant in that suit with the rental of the land held by him 
in excess of his proportionate share. For the above rea- 
sons I am of opinion that the > appeal fails &nd I dismiss 
it with costs. 



MORADABAD. 



Second Appeal 
No. 827 of 2906. 



Husaini Begam (Defendant) .. 



December 17, 1906. 



.„ Appellant, 



Muhammad Eustam All Khan (Plaintiff... Respondent. 
Muhammadan law — Suit for restitution of conjugal rights— 

Legal cruelty — Other misconduct of the plaintiff pleaded a$ 

a defence to ike suit. 

In a suit for restitution of conjugal rights, the parties 
being Aluhammadans, if the defendant raises a plea of legal 
cruelty, the facts to be proved to establish such a plea are 
similar to tho«e which must be proved to establish a similar 
plea under the English law. Moonshee Buzloor Raheemv. 
Shumsoonnissa leyam (11 Moo. I. A., 551) referred to. 

But in a suit for restitution brought by the husband 
misconduct on the part of the plaintiff falling short of legal 
cruelty may he a ground f or the Court refusing relief. Thus 
where the plaintiff apparently only brought his suit on 
•ecount of his wife having filed another suit against the 
jplaintiff'8 father, and in his plaint accused his wife of immoral- 
ity of the most serious kind, a charge which he totally failed 
to substantiate, it was held that the Court would be justified 
in tefusing him relief. Mackenzie*. Mackenzie 1 1895, A. C, 384). 

On the general facts of the case also it was found that the 
defendant had reasonable grounds lor believing that her 
health and safety would be endangered if she* returned %g her 
husband's house, which was situated in a native State. 

The facts of this case are fully stated in the judgment 
of the Court 

* Tej Bahadur Sapru, for the appellant. 

Karamat Hmain and Ghnlam Mujtaba, for the respon- 
dent. 

Stanley, C.J., and Bcrkitt, J.-This appeal arises out 
of a suit brought by the plaintiff Muhammad Rustam Ali 
khan against his wife for restitution of conjugal rights. 
The plaintiff is the son of Khwaja Muhammad Khan, a 
Nawab of Dholepur, and was married to tjie defendaat 



Husaini Begam, who is the daughter of a wealthy resident 
of Moradabad, now decease 1, on the 2nd of November 1877* 
At the time of the marriage the plaintiff's father agreed 
to give the defendant Rs. 500 a month for p/n -money. 
The plaintiff and the defendant lived together from tlie 
year 1883 up to the year 1896, when Khe left her husband 
and went to her father's house on the ground, as she aMeges, 
of her husband's misconduct. She subsequently sued her 
father-in-law for arrears of the monthly annuity, agreed to 
be paid to her up to 1901 , and obtained a decree in the terms 
of a compromise. Her father-in-law failing to pay the 
annuity after the date of this decree, a suit was instituted 
by the defendant against him for arrears of it, from the 1st 
of May 1901 to the 31st of October 1903. The Court below 
dismissed her suit, but upon appeal to tilts Court the decision 
of that Court was reversed and a decree passed in her fa* our.* 

During the pendency of that suit, the suit which has 
given rise to this appeal was instituted. In his plaint the 
plaintiff makes serious charges against his wife^alleging not 
merely that 'she had become immoral, but that she had 
actually committed adultery and was at the time, a* a 
eonsequence of that adultery, pregnant. The follnwing is 
the allegation in paragraph (6) of the claim :— '• Although 
her parent 8 are dead, yet the defendant lives alone at Mora- 
dabad, where there is no near relative of hers who may looltf 
after and^ake care of her. She wanders about wherever 
she likes and has become immoral. Moreover, she has now 
become pregnant by adultery." It is a significant fact that 
it only occurred to the husband to institute a suit for resti- 
tution of conjugal rights when the wife had taken legal 
steps to recover her arrears of annuity from his father. 
And it is also significant that he should desire to resume 
connubial relations with a person iu the condition in which 
he alleges his wife to be. „ 

In her defence the defendant avers that owing to the 
enmity subsisting between her and the plaintiff she hag 
strong apprehension of danger to her life She further 
alleges acts of immorality on the part of her husband, and 
that owing to pressure exercised by his father he had 
shamelessly charged her with adultery. She further states 
that she has, what she describes, as magnificent houses of 
her own in the city of Moradabad arfd that she is willing 
that her husband should live with her in that city as he 
formerly did, or arrange for a separate house at Moradabad. 
She charges in answer to the suit th A it waa broughf in 
consequence of the institution of the suit for arrears of 
pin-money. # 

* Vide supra, p. 3— Husaini Bey am v. Khtcaj* Muhammad Khun, 
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'Both the Courts nelow hav% found that there is no 
Reasonable apprehension of danger to the life of the defen- 
dant if she goes and liyes with her husband in his house, 
or of serious maltreatment. The learned District Judge 
in the course of his judgment says :— il It is urged that the 
case at present pending in appeal before the High Court 
between the appellant in this case and the respondent's # 
father shows that enmity exists and the fact that the res- 
pondent charged her with having committed adultery 
indicates that he would maltreat her were she to be com- 
pelled to live with him. I do not think that these facts are 
sufficient to warrant the conclusion that the danger of the 
woman being maltreated is so great as to justify the Court 
in a refusal to grant a decree for restitution of conjugal 
rights^md 1 note tt&t the parties have admittedly lived 
together after the institution of the suit by the appellant 
against the respondent's father." From this we gather that 
in the opinion of the learned Judge there is some danger. 
The last remark of the learned Judge refers to a visit paid 
by the plaintiff to the defendant in Moradabad. 

• A case such as, the present must, as Mr. Knramat Husain 
has rightly said, be dicidetl according to the Muhammadan 
law. This was so held in Moomhee Butloor Raheem v. 
Shwntoonuissa Begam (Ji Moo. I. A., 551). Their Lord* 
ships of the Privy rouncil further in that case at p. 61 L 
say :— • The Muhammadan law on a question of what is 
legal cruelty between man and wife would probably not 
differ materially from our own, of which one of the most re- 
cent expositions is tjje following :— 4 There must be actual 
violence of tuch a character as to endanger personal health 
or safety, or there must be a reasonable apprehension of 
it. 1 " 

If it be granted that according to the Muhammadan 
law a husband may sue to enforce his right to the custody 
of his wife, and that, if her defence be legal cruelty, she * 
must prove cruelty of the nature just described, it does not 
rollow that she has no other defences to a suit for the 
restitution of conjugal right In the case which we have 
cited their Lordships say (at p. 712) :— " The marriage tie 
amongst Muhammadans is not so indissoluble as it is 
among Christians. The Muhammadan wife, as has been 
shown above, has rightp which the Christian *or at least the 
English, wife has not against her husband. An Indian 
Court might well admit defences founded on the violations 
of yiose rights, and either refuse its assistance to the 
husband altogether, or grant it only upon terms of his 
securing the wife in the enjoyment of her personal safety 
and her other legal rights ; or it miglft, on a sufficient case, 
exercise that jurisdiction which is attributed to the Kazee 



by the Fatwa (if the law indeed warrants such a jurisdic- 
tion) of selecting a* proper place of residence for the wife 
other 9 than the husbands house." Lord flerschell, L. C, 
in tfie course of his judgment in Mackenzie v. Mackenzie 
(1895, A. C, 384) discussing the question whether in an action 
in Scotland for adherence by the husband, which corresponds 
to a suit for restitution of conjugal rights in England, 
misconduct on his part *hort of cruelty or other matri- 
monial offence may be a ground for refusing relief, observes 
(at p. 390) :— •' It seems to me to open to question whether 
the Courts ought in all cases to disregard the conduct of the 
party who invokes their aid in an action for adherence, 
and to decree it in all cases where a matrimonial offence 
cannot be established by the defender. It is certain that a 
spouse may, Vithout having committed an offence which 
would justify a decree of separation, have so acted as to 
deserve the reprobation of all right-minded members of the 
community. Take the case of a husband who has heaped 
insults upon his wife, buUhas just stopped short of that 
which the law regards as ssevitia or cruelty ; can he, when 
his own misconduct has led his wife to separate herself 
from him. come into Court and, allowing his misdeeds, 
insist that it is bound to grant hinua decree of adherence ?" 

Now we have it here that the plaintiff left her husband's 
house and came to Moradabad in 1896. From that time 
until the time when the suit out of which this appeal has 
arisen was instituted, namely, on the 12th of July 1904, 
plaintiff took no steps to obtain restitution of conjugal 
rights. It was only when the suit for arrears of pin-money 
was instituted by his wife against his father that be took 
action. This suggests the idea that the suit was not in- 
stituted with a view to renew happy connubial relations, but 
with the sinister object of giving trouble and annoyance 
to his wife. We find him in the plaint itself heaping the 
vilest insults upon her. He charges her with immorality 
and with adultery. In view of her parentage, position and 
fortune, this charge, if untrue, is sheer cruelty. If the 
plaintiff believetl that there was any truth in it, it is hard 
to understand why he should desire to resume conjugal 
relations with a woman who had proved so faithless. If he 
believes it to be true, as we must assume he does, can we 
say that the defendant has not any ground for reasonable 
apprehension, that if she return to Dholepur, a native State, 
in which she could not invoke the protection of the British 
law, she will be subject to maltreatment and violence. We 
think that the charge of immorality and adultery, which has 
not been substantiated, is of so cruel a nature as to justify a 
Court in refusing to grant him a decree for restitution of 
conjugal rights. The defendant in view of all the facts 
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has established that she has reasonable* grounds for believ- 
ing that her he-ilth and safety would be endangered if she 
returned to her husband's house at Dholepur. * We arrive at 
this conclusion as an inference of law from the facts^ound 
and admitted in the lower Courts. # 

The plaintiff stares in her defence, and it is not 
denied, that she has property worrh between 4 and 5 lakhs 
of rupees and has houses in the city of Moradalmd, suitable 
to the position in life of her husband. She says that # she 
has no objection to her husband residing with her in one of 
her houses as he did formerly, and that she has no objection 
to resume connubial relations jvith him in her own h«me. 
or in a separate house, if he so choose, in M»radabad. We 
think under the circumstances that this offer is not unrea- 
sonable The course then which we propose ty adopt is to 
allow this appeal, set aside the decrees of the Courts below 
and dismiss the plaintiff's suit, upon the defendant's under- 
taking, as mentioned in tue written* statement, to live with 
her husband in Moradat>ad and there resume conjugal rela- 
tions with him. If this undertaking be not fu filled, 
liberty >s reserved to the plaintiff to seek in another suit 
restitution of conjugal rights. We accordingly a ] low the 
appeal, net aside the decrees of the Courts below and dismiss 
the plaintiff's suit with costs in all Courts. 



ALIGARH Execution First Aopeal November 14, 1906. 
No. 309 of 1905. 

Moti Lai and another Dkcrkr-holdrrs) ... Appellants, 

r, 

Sukhdeo and others (Judgment-debtors)... Respondents. 

Act So. IV of 1882 (Trimmer of Property Act), ss. 88, 90— 
Execution of decree — Limitation — Act No. XV of 1877 
(Indian Limitation Act J, sch. II, art. 179. 

In a suit for sale on a mortgage a decree was passed 
by consent, which was in effect a combination of a decree 
under section 88 of the Transfer of Property Act, 1882, and a 
decree under section 90 of the Act. The decree -holders applied 
to be granted a decree under section 90. Held that such 
application was sufficiently an application for execution 
or to take a step in aid of execution to save limitation within 
the meauint? of article 179 of the second schedule to the Iadian 
Limitation Act, 1877. 

The facts of this case sufficiently appear from the 
ju<\£ment of the Court 

Govittd Prasad, for the appellants. 
Gulzari Lvl, for the respondents. 

Knox and Richards, JJ.— This is a decree-holder's ap- 
peal. The decree is dated the 26th of February, 1886. By con- 
sent the decree not only provided for the sale of the mortgag- 
ed property but was also in effect a personal decree as well. 



In 1898 the mortgaged property was sold. On the 14th of 
March, 1901, an application was made in execution. A sain, 
on the 23rd of February* 1904, an application was made for. 
a decree against the judgment-debtors personally under the 
provisions of section 90 of the Transfer of Property Act. The 
Court then decided that inasmuch as the decree of the 25th of 
February, 1886, had provided for personal payment by the 
judgment-debtors, no decree under section 90 was necessary. 
The decree-holders then made the present application for 
execution, and the judgment-debtors object that the applica- 
tion is barred by limitation. Nodoubt, unless the application 
made on the 23rd of February, 1904, was an application in 
accordance with law or a step in aid of execution, the 
present application was barred by limitation and the 
decision of the lower Court is correct. The application of 
the 23rd of February, 1904, was macle to the Court as an 
execution court, that is. it was made to the proper Court, 
and. but for the fact that the original decree was made by 
consent and in a form not now adopted by the Court, that 
application would have been the only application that 
could have been made. It was clearly the intention of the 
decree-holders to apply for and obtain execution of tfreir 
decree, and the application might with small amendment 
have been treated as an application for execution of the 
decree instead of an application for a decree. In our judg- 
ment the application of the 23rd of February, 1904, was an 
application for execution or a step in aid of execution with- 
in the meaning of the Limitation Act. Accordingly we 
allow the appeal, set aside the judgment of the Court below 
on this preliminary point and return the case to that Court 
with directions to readmit the application under its original 
number in the register and proceed to dispose of it accord- 
ing to law. As there was some mistake in the procedure 
adopted by the decree-holders, we make no order as to 
costs. 



GH AZIPUR. Execution First Appeal November 27, 1906. 
No. 101 of 1906. 



Kaatora Kunwar (Objector) ... 



Appellant, • 



Gay* Prasad and another (Opposite par- 
ties; ... Respondents. 

Civil Procedure Code, ss. 244 find $\&—Erecution of decree — 

Procedure-* Appeal — Dispute hettcgen two j wig ment-deb tors 

as to right to property $old in execution. 

In execution of a decree against K. and J. certain proper- 
ty of the judgment-debtors was sold, and was purchased by 
G. P., and this sale was confirmed. G % P. then applied under 
section 318 of the Code of Civil Procedure askin/that J. might 
be substituted for the applicant and possession given to her. To 
this application K. objected on the ground that she at some 
time prior to the execution of the decree and sale of the pro- 
perty had given a certain sum of money to J., and that she had 
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misappropriated tins money and had purchased with it the 
property which was sold«in execution of the decree. Held 
that no question was raised falling within the purview of 
«tection *J44 of the Code <»f CiviUi'rocedure and no appeal 
would lie from the order allowing the auction purchaser's 
application under snction U18. • 

The facts of this case sufficiently appear from the judg- 
ments. 

Agarwala % for the appellant. 

Abdul Majid, for the respondents. 

Richards, J.— The facts out of which this appeal arises 
are shortly as follows :— One Sheo Prasad Singh obtained 
what was admittedly equivalent to a decree against 
Musamraat Kastura Kunwar and Musammat Jaleba Kunwar. 
In execution of that decree certain property of the judgment- 
debtors was taken in, execution and sold, one Gaya Prasad 
being %he auction purchaser. The money was duly paid 
and has admittedly reached the right hands. The sale was 
duly confirmed and a sale certificate granted. Gaya Prasad 
then made an application (which has led to this appeal) 
under section* 318 of the Code of Civil Procedure. Musam- 
raat Kastura Kunwar objected to an order being made 
for* the delivery *)f possession on this application. We 
may mention here that Gaya Prasad in his application 
for delivery of possession asked that Musammat Jaleba 
should be substituted for him and possession given to her. 
The grounds of objection sought to be put forward by Mus- 
ammat Kastura were that she at some time pftor to the 
execution of the decree and sale of the property, had given 
a certain sum of money to Musammat Jaleba, and that Mus- 
ammat Jaleba hao* misappropriated this money and had 
purchased with it the property which was sold in execution 
of the decree. It is admitted here that the decree was pro- 
perly obtained, that the property was properly attached 
and sold, and that the sale cannot and ought not to be set 
aside. Under these circumstances it is extremely difficult 
to see how the question of misappropriation of a sum of • 
mon^y by Musammat Jaleba relates in any way to the 
execution, discharge or satisfaction of the decree. If the 
Court executing entertained and heard the objection put 
forward by Musammat Kastura and found her allegations 
proved, it could not possibly adjust matters between the 
parties save by giving a personal decree to Musammat 
Kastura against Musammat Jaleba. This tb% Court execut- 
ing the decree clearly could not do. A great number of 
cases have been cited by Mr ^yarwa la in the course of bis 
careful and able argument and he has urged that it is not 
necessary to Rave any person representing the plaintiff, and 
that if disputes arise between judgment-debtors or their 
representatives and if the matter reMttes to the execution, 
discharge or satisfaction of the decree, the matter is one 



under section 244 ofohe Code of Civil Procedure and ought to 
be decided by the Court executing the decree. The facts of 
this case are m>t identical with the facts of any of the cases 
that have been cited, and in my judgment there being no 
application by Musammat Kasrura to set aside the sale or 
execution, the point raised by her does not relate to the 
execution, discharge or satisfaction of the decree or to the 
stay of execution thereof. I consider thaj, the dispute between 
her and Musammat Jaleba can only be settled in an ih depen- 
ded suit brought for that purpose. It must be admitted 
that unless the appeal can be brougnt under section 244, ne 
appeal lies. 1 accordingly would dismiss the appeal. 

Knox, J. — I agree. I desire only to emphasise what 
has already been said that the facts of this particular case 
are peculiar and our decision relates to these facts only. 
The person, who bid at the sale was one Dwarka Pathak. 
He however purcha>ed for Gaya Prasad, and a sale certificate 
under section 316 of the^Code or Civil Procedure was given 
in the name of Gaya Prasad. This was a matter of past 
history before the present applications, out of which the 
present appeal has arisen, were filed. It was Gaya Prasad 
who had therefore to apply, and who did apply, to be put 
in possession of the property which he had purchased. It 
is true that in hi« application heisays that on the 23rd of 
June, 1905, he executed a deed of relinquishment in favour 
of Musammat Jaleba Kunwar, but the execution of this 
deed of relinquishment will not automatically make Jaleba 
Kunwar auction purchaser. Gaya Prasad is certified as 
auction purchaser and remains as auction purchaser until 
such proceedings may take place, M they can take place, 
as would bring Jaleba Kunwar on the record. She is on 
the record at present, but she is there by virtue of being 
judgment-debtor in the original proceedings and not by 
virtue of being an auction purchaser. The proceedings re- 
lating to the execution of the decree in the present case are 
between Gaya Prasad, auction purchaser, and Musammat 
Kastura Kunwar. who refuses to give possession. What 
Musammat Kastura Kunwar really desires is a declaration 
by the Court that the name of Gaya Prasad, the certified 
purchaser, has been inserted in the certificate fraudulently, 
and section 317 of the Code shows that a suit for such a 
declaration is recognised by law. There is an application 
by Musammat Jaleba Kunwar asking, not to be brought on 
the record, but for delivery of possession in her favour. I 
have said enough to show that the circumstances of the 
present case are peculiar and in no way on ail fours with 
any of the cases cited, and I agree that this case does not 
fall within the purview of section 244 (c) of the Code -of 
Civil Procedure. 

By the Court.— We dismiss the appeal with costs. 
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BENARES. Second Appeal No. 988. December 6, 1906. 

of 1905. 
Puran Ohand (Plaintiff) ... ... Appellant, 

0. 
Sheodat Rai (Dkfkndant) ... ... Respond knt. 

Suit to set aside decree on tlfe ground of fraud — Sole question 

already disposed of in proceedings under s. 108 of the Code 

of Civil Procedure. • 

In a suit to set aside a decree upon the ground of fraud, the 
sole fraud nlleged was with respect to service of summons on 
the defendant. This question had%lready been gone into # and 
decided by two Courts adversely to the defendant upon 
application made by him under section 108 of the Code of 
Civil Procedure, field that the suit was not maintainable. 
Radha Raman Shaha v. Pran Nath Roy '1. L R., 28 Calc, 475) 
and Khagendra Nath Mahta*. Pran Nath Roy (1. L. K. t 29 
Calc. 395) distinguished. 

The facts out of which this appeal arose are the follow- 
ing. Sheodat Rai obtained an ex parte decree^against Puran 
Chand. Puran Chand applied under section 108 of the 
Code of Civil Procedure to have this decree set aside upon 
the ground ( f fraud in respect of the service of summons 
upon him ; but this application was rejected and the order 
rejecting it was upheld on appeal. Puran Chand then 
brought a regular suit on substantially the same ground and 
on that ground only. The Court of first instance (Subor- 
dinate Judge of Benares) dismissed the suit upon the 
ground that the only cfurstion of fraud alleged had already 
been decided against the plaintiff, and this decision was 
upheld on appeal by the District Judge. Th* plaintiff 
appealed to the High Court. 

Madan Mohan Malaviya, Muhammad Ishaq and Ealindi 

Prasadf for the appellant. 

Jogindro Nath Chaudhri and Satya Chandra Mukerji, 

for the respondent. 

Knox and Richards, JJ.— -We have heard all that the 
learned vakil who appears for the appellant could say 
on behalf of his client, and we find ourselves in accord with 
what was laid down by the Subordinate Judge. We were 
referred to the case of Radha Raman Shaha v. Pran Nath 
Roy (I. L. R., 28 Calc, 475), and also to the case of Khagendra 
Nath Mahta v. Pran Nath Roy (I. L. R., 29 Calc , 395), but in 
our opinion the facts of this case are. as tHfe learned Judge 
also points out, distinct from the facts of those cases. In 
the Calcutta cases there were specific allegations that the 
decree had been obtained by fraud and the execution pro- 
ceedings which followed were similarly tainted with fraud. 
In the case out of which this appeal has arisen the only real 
f rand alleged is connected with the non-service of summons. 
This has already been fully gone into and decided against 
the appellant in the application which he filed under section 
108 of the Code of Civil Procedure We dismiss the appeal 
with costs. 



GORAKBPUR. First Appeal No. 242 December 19. 1906. 
. of 1904. • 

Raghunath Prasad andjothers (Plaintiffs)... Appellants, 

v. 
Jamna PraaaM and another (Defendants)... Ke&poxdents. • 

Mortgage — Same property mortgaged twice to same mortgagees 
— Part purchased by mortgagees under their decree on prior 
mortgage— Remainder liable for full amount of the subse- 
quent mortgage. 

Sixteen villages were mortgaged by two mortgages of • 
different dates to the snme mortgagees. The mortgagees 
put. their earlier mortgage into suit, obtained a decree. * 
brought to sale 10 out of the 16 villages and purchased them 
themselves. Held in a suit to sell the remaining villages in 
satisfaction of the second mortgage that the remaining 6 
villages were liable to the full extent of the second mortgage 
and not merely for a proportionate part of the money thereby 
secured. Zahir Singh v. Buri Singh *¥. A. No. 63 of 1903, 
decided 20th April, 1905) and Bohra Thakur Da% v. The 
Collector of Aligarh (Weekly Notes, 1906, p. 150) referred to. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Jogindro Nath Chaudhri and Sundar Lai, for the ap- 
pellants. 

Mr>ti Tal Nehru and Iswar fyran, for the respondents. , 

Stanley. C J., and BruKiTT J. — This appeal arises out 
of a suit for sale on several mortgages, but the only one 
Vith wh eh we are concerned is a mortgage of the 4th bf 
September, 1894 By that mortgage 16 villages were hypo- 
thecated in favour of the plaintiffs to secure a sum of 
Rs. 32,000. Tnere was a prior mortgage in existence at the 
date of this mortgage, namely, a mortgage of the 15th of 
December, 1881, in favour of the same mortgagees. A suit 
was brought on foot of this mortgage, and a decree for 
sale was passed thereon, in execution of which 10 out of the 
16 villages were sold and purchased by the plaintiffs, the 
mortgagees. The suit which has given rise to this appeal was 
brought by the plaintiffs on the 23rd of April, 1904, for 
sale of the remaining 6 villages to satisfy the later .mort- 
gage of the 4th of September, 1894 The learned Subor- 
dinate Judge has given a decree for the sale of these 
villages but decided that they were not liable to satisfy the 
whole of the mortgage debt but only so much of it as is 
rateably attributable to them, holding that the 10 villages 
which had l^een previously* sold must be treatecf as liable 
to satisfy a proportionate share of* the mortgage-debt. In 
the course of his judgment the learned Subordinate Judge 
says :— " The plaintiffs say tiiat they have a right to proceed 
against the six unsold villages mortgaged in»this bond and 
fo charge the whole amount upon them. I think this the 
plaintiffs cannot do^ The above villages were liable to pay 
not only the amount due on the bond of WR, but also a 
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proportional amount of the sum due on the bond in suit 
As the plaintiffs have become the* owners of these villages 
by their purchase at auction, theycnust contribute rateably 
towards the claim under the bond of 1894." We are wholly 
unable to Agree with the learned Subordinate Judge in the 
view which he thus expressed. The 10 villages were sold 
to satisfy the earlier mortgage of the 15th of December, 
1888 ; end having been sold, those 10 villages must be * 
treated as having been withdrawn from the operation of 
the later mortgage of the 4th of September, 1894, by title 
paramount This left the remaining villages alone liable 
to satisfy the puisne incumbrance. The learned Subordinate 
Judge is* wrong in supposing that because the plaintiffs 
became the purchasers of the 10 villages, they must be 
treated us being in a different position from the position of 
a stranger if a stranger had purchased at the auction sale. 
This is not a correct view of the matter. It is immaterial 
whether it was a stranger who purchased at the auction 
sale held in execution of the decree on the earlier mort- 
gage or the plaintiffs to the suit. The facts that the plain- 
tiffs became tne purchasers cannot be regarded as having 
the effect of making the property which was included in 
the earlier mortgage responsible for the satisfaction of a 
later incumbrance. This question has been already decided 
by this Bench in Zahir Singh v. Bansi Singh (F. A. No. 63 
0^1903, decided 20th April 1905). It was also the subjecf 
of decision in the case of Bohra Thakur Da**\. The 
Collector nf Aligarh (Weekly Notes, 1906, p. 150) 

We therefore allow the appeal, modify the decree of 
the Court below and give a decree to the plaintiffs for the 
relief claimed in the plaint, that is, for the recovery of the 
entire amount of their debt as against the six villages 
remaining subject to their mortgage in default of payment 
by the mortgagors of the amount found to be due. We 
extend the time for payment for a period of six months 
from* this date. We direct that the decree be modiBed m 
accordingly. The appellants will have their costs of this 
apg 



Appellants, 



CAWNPORB. Second Appeal No. 811 December 22 1906. 
of 1906. 

Mulchand and others (Defendants) 

Muhamdad All Khan (PlaIntiff) and • 
Jaddu Bibi and other! (Dkfkndants) ... Respondents. 

Civil Pioc'd*ire,*.$dQ—t'artiti<m^Comrni*8ion to make parti- 

# tion—htue of commtAMwn to one person only. 

A Court issfting under section 396 of the Code of Civi^ 
Procedure a commission to make partitioti of immovable 
property not paying revenue to Government cannot legally 
issue such commission to one commissioner only. 



Per Richards, J.— But there is nothing to prevent the 
parties to partition proceedings agreeing tbat one commis- 
sioner only should be appointed ; nor does it follow that all 
the partitions tftiat hafre been made are invalid by reason of 
the fact that only one commissioner has been appointed. 

piis was a suit asking for the partition of certain 
immovable non-revenue* paying property, situated in the 
city of Cawnpore. There was no dispute as to the owner- 
ship of the parties or as to the proportionate shares to 
which they were entitle^. The Court of first instance 
(Subordinate Judge of Cawnpore) appointed the amin of 
the Court as a commissioner under section 896 of the Code 
of Civil Procedure to make the partition, and he accordingly 
did so. The defendants Mulchand and others took excep- 
tion to the manner in which the partitioo had been effected 
by the amin, but their objections were substantially over- 
ruled and the partition was adopted, but with some modi- 
fication. The objecting defendants preferred an appeal to 
the District Judge, urging, amongst other pleas, that the 
procedure of the first Court was not in accordance with 
section 396 of the Code of Civil Procedure, inasmuch as 
that section made it incumbent on the Court to appoint 
more than one commissioner. The District Judge, how. 
ever, rejected this plea on the ground that the appointment* 
of one commissioner was in accordance with the usual 
practice, and was sanctioned by Rule 120 of the Rules of 
the High Court. Some further modification of the parti- 
tion was made by consent of parties ; but in the main the 
defendants 5 appeal was dismissed. The defendants 
thereupon appealed to the High Court where the ques- 
tion of the legality of the appointment of one commis- 
sion was again raised. The appeal was first heard before a 
division Bench consisting of Knox and Richards, JJ., 
on whose recommendation it was referred by the Chief 
Justice to a Full Bench. 

Porter, for the appellants. 

Satya Chandra Mukerji (for whom, at the second 
hearing, Oovind Prasad), for the plaintiff respondent. 

Sjanlky, CSf.— -This appeal has been referred to a 
Full Bench. It involves an important question arising 
out of the section of the Code of Civil Procedure dealing 
with commissions to make partition. The appellants con- 
tended in the Courts below that the allotment of sharts 
by one commissioner is contrary to the provisions of section 
396 and is illegal. That section, it is said, contemplates 
the appointment of more than one commissioner and 
renders it compulsory on the Court to appoint more than 
one. Chapter XXV of the Code deals with four classes of 
commissions, namely :— 
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(a) Commissions to examine witnesses ; 
(6) Commissions for local investigations ; 

(c) Commissions to examine accounts ; an<J • 

(d) Commissions to make partitions. 

In the case of commissions to examine witnesses, section 
385 expressly provides that the commission may be issued 
to any person whom the Court thinks fit to execute the 
same. In the case of commissions for local investigations 
likewise the Court may issue a commission to such per- 
son as it thinks fit. In the ease, of commissions to examine 
accounts, the language is the same. But when we come 
to commissions to make partition, instead of the singular 
number we find the plural is used. In the first portion of the 
section s. (396) the Court is empowered to issue a commission 
to such persons as it thinks fit The second paragraph of 
the section provides that " the commissioners shall ascer- 
tain and inspect the property, etc., and the third para- 
graph directs the commissioners to " prepare and sign a 
report, or (if they cannot agree), separate reports appointing 
the share of each party." In this case the use of the plural 
M persons," and •« commissioners/' is noticeable. But it is 
argued that in view of section 13 of the General Clauses 
Act of 18tf7, the use of the plural is by no means decisive 
of the question before us. It is provided by that section 
that words in the singular shall include the plural, and 
vice versd, unless there is anything repugnant to this con- 
struction in the subject or the context. We have there- 
fore to see whether there is anything in section 396 to 
make it repugnant to treat the plural nouns " persons" and 
" commissioners/' as used in the section, as applicable to a 
single individual. In my opinion the direction in the third 
clause of the section shows beyond doubt that the legisla- 
ture intended that more than one commissioner should 
be appointed. That clause directs that the commissioners 
shall prepare and sign a report, or, if they cannot agree, 
separate reports. This shows that the appointment of two 
or more commissioners was in the contemplation of the 
Legislature. If it had been intended that one or more 
commissioners might be appointed, we should have ex- 
pected to find before the words " if they cannot agree " 
wogds such as " in case there be two or more commissioners." 
It appears to me that the legislature advisedly used the 
plural number in the case of commissions to make parti- 
tion, and therefore that the Court cannot legally issue a 
commission to one commissioner only. 

I would therefore allow the appeal on the ground that 
the allotment of shares carried out by one commissioner 
is contrary to law. 



Knox, J.— I fully agree and have nothing further to 
add. # 

Richards, J— 1 also agree, but it appears to me that 
there is nothing to prevent the parties to the* partition 
proceedings agreeing that one commissioner only should 
be appointed, and I do not think it follows that all the 
«% partitions that have been made are invalid by reason of 
the fact that only one commissioner has been appointed. 

By the Court.— The order of the Court is that the 
appeal being allowed the decrees of both the lower Courts 
are set aside, and the case is remanded to the Court of first 
instance, through the lower appellate Court, with directions 
that it proceed with the partition of the property in dispute 
according to law, appointing, unless the, parties otherwise* 
agree, at least two commissioners to make the partition. 
Under the circumstances we make no order as to the costs 
of this appeal. All other costs will abide the result. 



8HAHJAHANPUR. First Apnea! December 22, 1906. 
No. 273 of 1904. 



Ram Sarup Plaintiff; 



Ram Dei and others (Deffnda^ts) 



Appellant, 
Respond knts. 



At No. XV of 1877 (Indian Limitation Act), sch. //, art. 125 
— Limitation— Alienation— Fictitious award— Hindu widow. 

A Hindu widow, plaintiff in a suit to recover property, 
in respect of which she was entitled to a Hindu widow's 
estate, fiom the possession of the widows of other members 
of her husband's family, entered upon a collusive arbitration 
by which the whole of the property of the plaintiffs hus- 
band wus divided amongst certain female members of the 
family, it being declared that each of the parties to the 
arbitration proceedings took an absolute estate in the share 
allotted to her. Held that this proceeding amounted to an 
44 alienation " of the property so dealt with within thi mean- 
ing of article 125 of the second schedule to the Indian Limi- 
tation Act. • 
» 

The facts of this case are fully stated in the judgment 

of the Courts. 

Sundar Lai and Satish Chaivdra Bansrji, for the appel- 
lant. 

O'Conor, Jogindro Nath Chaudhri and Oovind Prasad, 
for the respondents. 

Stanley, C.J., and Burkitt, 5.— This is an appeal 
against a decree of the learned District Judge of Shah* 
jahanpur dismissing the plaintiff's suit by which he sought 

to obtain certain declarations. • * * 

• 

The plaintiff Ram Sarup is grandson of one Balak 
Bam, deceased, by nil daughter Musaramat Ram Piari, and 
the defendants are Musammat Ram Dei, widow of Bahadur 
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Lai? last surviving son •! Balak Ityra, Musammat Kausila, 
widow of a predeceased son, and Kjuihai Lai, own brother of 
the appellant. He is a nominal defendant. 

Balalc Ram left three sons and three daughters. None 
of the sons had male issue, but Bahadur Lai, husband of 
the defendant Ram Dei, left by her a daughter Kirpa Dei 
who died in 1896. There has been some previous litigation * 
in this family, in the coarse of which it has been held in 
this Court that the family was joint at the death of Bahadur 
Lai ; that as he was the last full owner of the joint property, 
the defendant Musammat Ram Dei took a widow's life in- 
terest hi it and also that an adoption purporting to have 
been made by Musammat Parbati, widow of one Balak Rams 
jsons, was invalid. It is admitted that the appellant Ram 
Sarup^is as a BanQhu the next reversioner to the estate of 
his maternal uncle Bahadur Lai, expectant on the death of 
Musammat Ram Dei. 

After the death of Bahadur Lai his brother's widows 
Musammat £au*ila and Musammat Parbati set up certain 
claims to possession of portion of his estate which had been 
recorded in their names in the village papers. Bahadur 
Lai died on May 24th, 1883. 

On February 5th, 1892, Musammat Ram Dei instituted 
a suit against her two sisters-in-law Kausila and Parbati, 
m which she asked (1) for a declaration that as widow of 
the last full owner she was entitled to possession of the 
whole estate left by him, and (2) for recovery of possession 
of those portions of that estate which had been recorded 
in the names of hes sisters- in-law. 

The suit did not come to trial, for on August 1st, 1892, 
the plaintiff Ram Dei and her two sisters-in-law, the defen- 
dants, conjointly with Musammat Kirpa Dei (since de- 
ceased) the daughter of Ram Dei, and with Kanhai Lai, 
posing as the adopted son of Musammat Parbati, entered 
into a certain agreement by which they agreed that all the * 
property (with certain exceptions not material here) should 
oe divided into four equal lots among the four female 
executants, each taking one lot, and that each of them 
should be % * the owner and possessor of her share with pro- 
prietary power to make transfer of the same." The mean- 
ing of % thia is that four women of whom not one had any 
title to an absolute ownership of the estate* or any part of 
it, and of whom only one had any title to present posses- 
sion, purport by agreement, each to take and confer on each 
otlrer full proprietary possession of portions of Bahadur 
Lai's estate. They then have recourse to the device of «n 
arbitration (so often used in these Provinces as a cloak to 
fraud) and appoint one Badri Pra*$d, who was general 
agent of Muaammat Ram Dei, to be their arbitrator for the 



purpose of dividing the entire landed property, houses and 
shops, etc., as specified in the agreement and deciding cases 
pending in the Civil and Revenue Courts as regards profits. 
The^ only Muty imposed on £he arbitrator is to divide the 
property into four lots in accordance with the agreement at 
which the executants had arrived. 

The arbitrator made his own award on January 12th, 
1893, and Ram Dei's suit was dismissed on January 25th, 1893, 
" in accordance with the award made by the arbitrator 
Badri Prasad and dated the 12th January 1893," the parties 
to bear their own costs and to be bound by the award. 

The present suit was instituted by Ram Sarup on the 
29th June 1904. In his plaint he recited previous proceed- 
ings set forty above and prayed for a declaration that the 
proceedings relating to the" arbitration award of January 
12th, 1893, and the decree of January 25th, 1893, are after the 
death of Musammat Ram Dei ineffectual as against the 
reversioner, and that they (the award and the decree) are 
null and void as against Wim. p 

In other clauses he asks for any other relief to which he 
may be entitled and for costs. The pleas raised by the de- 
fendants were principally that the suit was barred by limi- 
tation and that the defendants had "acquired title by adverse 
possession. 

The learned Destrict Judge found for the plaintiff on 
the question of limitation, being of opinion that the suit 
was not time barred. But on the main issue in the case he 
was of opinion that the plaintiff was bound by the decree of 
January 25th, 1893, on the award and therefore dismissed 
the suit. He founded his judgment chiefly on his view of 
the well known Shivaganga case and other cases which fol- 
lowed it. He apparently did not notice that in this case 
there was no trial in open Court between the contending 
parties and that the decree was founded on agreement 
between them. 

The plaintiff appeals, contending that the Court below 
was wrong in dismissing the suit on >he ground that the 
plamtiff was bound by the decree of January 25th, 1893. 

The learned counsel who represented the respondents 
frankly admitted at the hearing that he was unable to sup- 
port the decree of the learned Judge on the ground taken by 
the latter as to the appellant being bound by the decree of 
January 25th, 1893. Bat while abandoning that question 
the learned counsel proceeded to support the decree on an- 
other ground which had been decided against the respond- 
ents in the lower Court, namely, that the suit when brought 
was time barred. In this the learned counsel was clearly 
within his rights under* section 561 of the Code of Civil 
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Procedure. His contention was that tfce limitation rule 
applicable, is that of Art. 20 of the Limitation Act and not 
Art. 125 which had been applied by the4earned Judge. If 
the former rule be applicable, the suit undoubtedly was 

time barred when instituted.* • 

• 

Now print* facie Art. 125 appears to fit the suit exactly. 
But the learned counsel contends that there has been no 
14 alienation '* by Musammat Bam Dei, and that therefore the 
appellant is not entitled to the limitation period of twelve 
years provided by Art. 125 and that the suit must be taken 
to come under the general Art. 120. In this contention we 
are unable to concur. To work an alienation such as is con- 
templated by Art. 125 it is not necessary that there should 
be a formal deed of transfer by the female mentioned in 
that article. It is sufficient if an act be done by her which 
necessarily resulted in an alienation. Here we have Mu- 
sammat Ram Dei, a Hindu widow, entitled to possession for 
her lifetime of her husbands estate^entering into an agree- 
ment with her daughter and sisters-in-law, none of whom had 
any title to present possession, u hand over to them three- 
fourths of the estate she had inherited from her husband, 
conferring on them not a life interest such as she herself 
possessed but an absolute proprietary interest, and to take 
a similar interest for hevself in the one-fourth portion of the 
estate which she retained for herself. To carry out this 
object she resorts to the device of an arbitration, appoints 
an arbitrator formally to divide the estate into four lots, 
and then on the making of the award has the latter pre- 
sented to the Court before which her suit was pending and 
allows the suit to be dismissed in accordance with the award, 
which the decree made in the suit declares is to be binding 
on the parties. 

Such an act in our opinion amounts to an alienation as 
far as Musammat Bam Dei was concerned. It was no 
doubt a pretended alienation, as she had no power to confer 
An absolute estate on her co-signatories to the agreement 
of August 1st, 1892 ; but it is such an alienation as is 
aimed at by Art. 125 of the Limitation Act. In this opinion 
we are supported by the case of Sheo Singh v* Jeoni (I. L. R., 
19 All., 524), in which it was held that the action of a ifindu 
widow in allowing a collusive suit to be brought against 
her for possession of her late husband's estate and in con- 
fessing judgment and suffering a decree to be passed in 
favour of the plaintiff amounted to an alienation within the 
meaning of Art 125 of the Li nutation Act. Jn that decision 
and in the reason on which it is founded we fully concur. 
We find that in this case the widow Musammat Bam Dei 
did an act which necessarily resulted in the pretended trans- 
fer with an absolute title of portions of her husband's 
estate to her daughter and sister-in-law. 



We concur with the learned District Judge jp holding 
that the suit is not time barred. Mr. 0' Conor for respon- 
dents also contended that the plaint disclosed no cause 
of action in that no relief was asked for in respect of the 
agreement of August 1892. To that it is sufficient* to reply 
that in the plaint relief is asked against the proceedings 
relating to the arbitration award of January 1893 and the 
^decree of January 25, 1893, which we interpret to meaji all 
proceedings leading up to and resulting in that award and 
decree. The agreement of August 1892 and the appointment 
of Badri Prasad to divide the property, were, we have no 
hesitation in holding, proceedings relating to the award and 
as such were proceedings against which relief was played. 

For the above reasons we allow this appeal. We set 
aside the decree of the District Judge and we remand the 
record to him for a decision on the issues left undgcided 
by him. The objection fails and is dismissed with costs. 
Appellant is entitled to the costs of this appeal 



BENARES. First Appeal No. 20 of 1905. . January 2. 

Parbati Kunwar and others (Plaintiffs)... Appellants, 

v. • * 

Baikunth Nath and others (Defendants)... Respondents. 

Arbitration— Award — Subordinate Judge acting as arbitrator 
in contravention of an order of Government • 

The parties to a suit pending before a Subordinate Judge 
agreed that they would submit to any decision of the Court 
as an arbitrator on the matters in dispute and that the deci- 
sion of the Court as such should be binding on the parties 
and should have the effect of a decree # of the Court. The 
Subordinate Judge acted upon this submission, examined the 
plaintiff and the defendant, and, no other evidence being 
tendered, made his award, and a decree was passed which 
was in accordance with and not in excess of the award. 

Held that the award and decree were valid notwithstand- 
ing that in accepting the position of an arbitrator without 
having previously obtained the permission of Government 
, the Subordinate Judge had acted in contravention of the 
orders of Government. In re Durham County Permanent 
Benefit Building Society, Ex parte WiUon (L. E., 7. C. A. 45) 
referred to. 

* 

The facts of this case sufficiently appear from the 

judgment of the Court. 

Jogindro Hath Chaudhri, for the appellant. 

Madan Atohan Malaviya and Satish Chandra llanerji, 
for the respondents. 

Stanley, C.J., and Burkitt, J. -This is an appeal 
against a decree passed upon an aVard. The plaintiffs 
appellants instituted the suit out of which the appeal has 
arisen for partition «f certain properties. The case came 
before the learned Subordinate Judge of Benares and before 
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any adjudication on the matters in issue had taken place 
the* parties appointed* the learned Subordinate Judge their 
sole arbitrator to determine the disputes. The submission is 
dated the 9th of September 1904. According to it the parties 
agreed that they wonld submit to any decision of the Court 
as an arbitrator on the matters in dispute and that the 
decision of the Court as such should be binding on the 
partes and should have the effect of a decree of the Court.* 
Accordingly the learned Subordinate Judge acting on this 
submission examined the plaintiff and the defendant, and, no 
ether evidence being tendered, made his award on the 21st 
of September 1904. A decree was passed in accordance with 
and not in excess of the award, and it is that decree which 
is now sought to be impeached 

Ordinarily, matters in dispute in a suit may. we think, be 
referred to the presiding Judge as arbitrator. Authority for 
this is to be found in the case of In re Durham County Per- 
manent benefit Building Society. Er parte Wilson (L.R., 7 C.A., 
45). If a presiding Judge is appointed in a personal capa- 
city as an arbitrator the parties cannot, we think, impeach 
whatever award may be made by him merely on the ground 
thftt he was the presiding Judge. It is pointed out to us by 
Mr. Chaudhri that officers of Government in India are pro- 
hibited from accepting the office of arbitrator in any civil 
action without the permission of the Government beiug 
first obtained. This is to be found in Government Order No. 
222-A, daW 12th September 1862. in the Manuafof Orders 
of Government, Department III, p. 1. The learned Subordi- 
nate Judge appears to have overlooked or disobeyed this 
order. In view of 4his order he ought not to have enter- 
tained the arbitration. Having done so, however, we are 
unable to say that the arbitration proceedings are rendered 
abortive by reason of the order in question. Whatever be 
the penalty to which the learned Subordinate Judge has 
rendered himself liable by his disobedience of the express 
rule to which we have referred, we do not think that that rule * 
can«in any way be allowed to prejudice the proceedings so 
far as the parties to the arbitration are concerned and render 4 
the arbitration abortive. This being our view, we hold that 
the preliminary objection that no appeal lies, raised by 
Mr. Malaoiya, is well founded ; and in view of the fact that 
the decree is in accordance with and not in excess of the 
award, the appeal mus^fail. *We dismiss it with costs. 



MAJNPURI. 8econd Appeal No. 1074 of 1905. January 4. 
Parbati Knnwar and others (Defendants) appellants, 

Hfthmud Fatima and another (Plaintiffs) Respondents, 



CwU Procedure Cdde, section 46-- Misjoinder of causes of 

action— Multifariousness— Property claimed under one 

title from defendant* professing to hold under various 

tyles 

• 
• The plaintiffs sued as heirs of their father to recover 
various portions of their father's estate from the hands of 
different alienees. .Held that the fact that the defendants 
set up different titles to the .various portions held by them 
would not make the suit bad for multifariousness. The 

Slaintiffs had one cause p/ action, namely, the riffht on the 
eath of their father to recorer their shares of his Drooertv 
Oanesht Lalv. KhairatiLal{\.L.1L, 16 Ail., 279 distinguished 
Ishun Chunder Hazrav. Uameswar Mondesi. I,. R., 24 Calc^ 
831). A undo Kumar Nasker v. Banomali Gayan i\ L R 
29Calc 871), Inder Kuar j. Our Prasad (1 C™, 11 All 

f?^^ a I Al \ Khan y ' &«>** Husain Khan (ILL 
24 All., 358) referred to. v » 

The facte of this case sufficiently appear from the 
judgment of the Court. 

Agarwala, Muhammad Iskag Khan, Muhammad Zahur 
and Suretidra iVath Senator the appellants. 
Bhagwan Din Dube, for^he respondents. 

Stanley, C J., and Burkitt, J.— The facts of this case 
are shortly as follows :-One Kazi Ahmad Husain who 
was the owner and in possession of the entire village 
of Yasinnagar and also of a ten biSwa share in the village 
of Khardauli and of some bighas of resumed muafi 
land in another village, died on the 2nd of August 1892, 
leaving his widow, the first defendant, and the defen- 
dants Husain Ahmad and Muhammad Ahmad, two sons, 
and the plaintiffs, his two daughters, him surviving. 
After his death in satisfaction of a decree obtained by 
one Gandharp 8ingh 5 biswas of Yasinnagar and 6 biswas 
of Khardauli and a third of the muafi land were fore- 
closed and possession delivered over to the judgment- 
creditor. Later on, namely, on the 18th of January 1899, a 
further share in the village of Yasinnagar was sold 
by the widow and two sons to the defendants 6, 7 and 
8 and another party, the ancestor of the defendant No. 5. 
Again, under a sale-deed, dated the 25th of July 1904, a 
Sbiswa share in. the village of Khardauli was transferred 
to the defendants 5 and 7. The suit out of which this 
appeal has arisen whs instituted on the 12th of September 
1904, by the plaintiffs as two of the heirs of Ahmad 
Husain to recover from the defendants 14 out of 48 sihems 
of the property which had passed into the hands of the 
judgment-creditor and transferees respectively under the 
decree and deeds of transfers to which we have referred. 

The Court of first instance decreed the plaintiff's claim 
and the lower appellate Court upheld the decision of the 
Court of first instance. 
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This appeal has been preferred on two grounds, the first 
being that the suit is bad for misjoinder of causes of action ; 
and the second that an application made for mutation of 
names during the life- time of Kazi Ahmad Hus§in on the 
28th of June 1882 was admissible in evidence, and clearly 
established that a sift of the whole village of Yasinnagar 
had been made by Kazi Ahmad Husain to his widow 
and two sons, and that therefore the plaintiffs had no 
interest in this village. '» # 

We shall first deal with the last question. In proof of the 
alleged gift the defendants adduced in evidence a petition 
wtnoh was filed by Ahmad Husain during his life. It runs as 
follows :— •' 1, Ahmad Husain, am zammdar of Yasinnagar, 
whole 20 biswas, and I remain sick. So out of the said za- 
roindari I have given 6" biswas*to each of my sons and 10 
biswasto my wife Barkat Fatima and have made over pos- 
session to them. I pray that mutation of names rray take 
place." In addition to this petition two witnesses were exa- 
mined to prove the alleged gift/ The learned District Judge 
found after consideration of the evidence that Yasinnagar 
was not given as a gift to the plaintiffs 1 brothers and mother. 
It was contended before him that the petition for mutation 
of names to which we -have referred really amounted to a 
deed of gift. This clearly was not so. It amounted at the 
most to evidence of a gift. The learned District Judge 
dealt with it apparently as evidence of a gift only. He 
says that " these mutations are often made for the sake of 
convenience and are no evidence of exclusive possession. " 
Then dealing with the verbal gift which was set up by the 
appellants in his Court he observes : — " The evidence in 
support of it is unreliable. The two witnesses who deposed 
to the gift were a Hindu and a Muhammadan of low posi- 
tion I refuse to put trust in their halting statements. " 
Mr. Agarwala on behalf of the appellants before us argued 
that the learned District Judge was not justified in not 
giving full effect to the petition in question as amounting 
to satisfactory and conclusive evidence of the alleged gift. 
We think that this contention goes too far. The petition 
is no doubt evidence of a gift, but it is not conclusive 
evidence. The parol evidence which was given in support 
of the gift entirely broke down in the opinion of the Dis- 
trict Judge, and he. coming to the conclusion that the evi- 
dence was not satisfactory, found that no gift in fact was 
proved. This is a finding of fact behind which we cannot 
go. The question is not one of law but one of fact. In the 
case of Lackman Lai Chotcdhri v. Kanhaia Lai Movoar 
(I. L. R., 22 Calc, 609; 22 1. A., 51) their Lordships of the 
Privy Council dealt with a similar argument to that which 
has been presented to us. In that case it was contended that 



an adoption was proved by certain, documents which •were 
* adduced in evidence and their Lordships eay (at page 617) s~- 
«• There are thus concurrent findings against the appellant 
on this question, which is a question of fac$> and the 
determination of which depends on the evidence. It was 
argued tor the appellant that as this evidence to an important 
extent consists of writings, the ordinary rule that this 
* Board will not disturb the judgment of both Courts on 
facts does not apply. Their Lordships can pot accept this 
view. The question is not one of construction of one for 
more deeds, which would be a question of law, but is a 
question as to the effect to be given to decrees, leases and 
other documents as evidence of the fact of adoption and of 
its consequences." So here the question is not a question 
of construction of the petition relied unon, but it is a ques- 
as to the effect to be given to that petition as evidence of 
the fact sought to be proved by it, namely whether or not a 
gift of the village in question was made by the deceased in 
his life-time We, therefore, hold that upon this ground of 
appeal we are concluded by the finding of factof the lower 
appellate Court. 

The next question is whether*or not the claim of the 
plaintiffs is multifarious. Both the lower Courts have held 
that it was not so The claim, it is to he observed, is for the 
recovery from parties in possession, said to be wrongfully; 
of the plaintiffs' shares of property of their father to which 
they lay claim as two of his heirs. The contention is that 
inasmuch as the property passed out of the hands of 
members of the family at different times under two trans- 
fers and a decree, suits ought to have been brought against 
the defendants separately in respect of the property of 
which each had possession. We are of opinion that this 
contention is untenable. We have been referred to the case 
of Oaneshi Lai v. KhairaH Lai (I. L. R., 16 All., 279) as «an 
.authority for the proposition. But in our opinion that case 
is clearly distinguishable from the present We think ^hafe 
in this case the plaintiffs had one cause of action only* 
namely, the right on the death of their father to recover 
their shares of his property, and that that cause of 
action accrued to them upon their father's death. If the 
authorities on # the question of multifariousness are 
conflicting, two*decisions of thft Calcutta High Court? con> 
mend themselves to us : one is in the case of hhun Chunder 
Bazra v Rameswar Mondol (I. # L. R., 24 Calc, 881) ; and the 
other in the case of Nundo Kumar Natkerv. Banomali Qayan 
(I. L. R., 29 Calc, 871 ). In the first of* these eases it was 
hefd by O'Kinealy and Hill, J J., that in a suit for ejectment 
against several defendants, who set up various titles to 
different parts of the land claimed, there is only one cause 
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of action, not several distinct and separate causes of action. 
That was a suit by reversioners to recover the estate of one 
Brahmamayi Debi from several persons who were in posses- f * 
sion of her property under different titles. The Court held 
that " the cause of action, namely, what the plaintiffs were 
bound to prove in order to succeed was that they were the 
reversioners of Brahmamayi Debi in regard to this property * 
and that the claim was not barred by limitation. The 
defendants then could raise any answer they thought fit to 
get rid of the claim ; but the cause of action was one." In 
the other case, which was a suit brought by the plaintiff in 
ejectment, claiming under a lease, in which he made his 
landlord a defendant to the suit on the allegation that the 
plaintiff having obtained a lease of the land from the 
landlord, and having obtained possession, was forcibly 
dispossessed by the defendants in collusion with the land** 
lord, the defence of the defendants mainly was that the suit 
was bad for multifariousness inasmuch as they were sever- 
ally io possession of distinct and definite portions of the 
land, under* different demises, and that there was no 
community of interest between them. In delivering their 
judgment Hill tfnd Bret|, J J., say : — " The cause of action 
of a plaintiff suing in ejectment cannot, so far as we can 
perceive, be affected by the title under which the defendant 
professes to hold possession. It matters not to the plaintiff 
how the defendant may explain the fact that he is in posses- 
sion or seek to defend his possession. What concerns the" 
plaintiff is that another is wrongfully in poHsession of 
what belongs to him and that fact gives him his cause ot . 
action. If this w so where there is but one person in- 
possession, can there be a difference when the land is in the, 
possession of more than one ? We think not. It appears to 
us, so far as the plaintiff's cause of action is concerned, that 
it is a matter of indifference to him upon what grounds tha 
different persons in possession may seek to justify the 
wrongful detention of what is his. What he is entitled to # 
claim is the recovery of possession of his land as a whole, 
and not in fragments, and we think that all persons who* 
oppose him in the enforcement of that right are con- 
cerned in his cause of action and ought accordingly to be 
made parties to a suit in which he seeks to give effect to it.** 
We agree with the learned Judges in this expression of 
their view of the lay. We may also refef with approval 
to two decisions in this High Court in which the question of 
multifariousness was considered. The one is that of Indar 
Kmar v. Our Prasad JI. L. R., II All., 33) and the other the 
case of Mazhar Alt Khan v. Sajjad Husain Khan (I. L. # B., 
24 AH., 368). 

For these reasons the appeal fails and is dismissed with 
costs. 



ALIGARH. First* Appeal No. 116 of 1905. January 15 



Umda Bibi (Plaintjff) 



... Appellant, 



Takaf Rant and another (Defendants) ... Respondents. 

Act No. II of 1899 (Indian Stamp Act), u. 40 and 42— 
Stamped— Effect 9 of Collector's certificate that document 
U properly stamped. * 

# A Subordinate Judge finding that a document upon which 
the plaintiff's suit depended was nut properly stamped 
impounded the document and sent it to the Collector, mean- 
while dismissing the plaintiff's suit. The Collector certified 
under section 40 of the Indian Stamp Act, 1899. that the proper 
amount of duty and penalty had been realized. Held that 
the document then became admissible in evidence and the 
Court should have taken it into consideration. 

In this case the plaintiff sued for a declaration that 
certain immovable property was not liable to be taken in 
execution by one of her husband's creditors inasmuch as it 
had been sold to her previously in part satisfaction of her 
dower. The sa Je-deed was produced. The Court (Subordinate 
Judge of Aligarh), however,. finding that it was not suffi- 
ciently stamped, impounded it and sent it to the Collector, 
as the plaintiff had failed to pay the deficiency. The Court 
also there and then dismissed the plaintiffs suit. The 
Collector realized the deficient duty and a penalty and 
endorsed the receipt of the same on the deed under the 
provisions of section 40 of the Indian Stamp Act. The 
plaintiff then appealed to the High Court. 

Parbati Ckaran Chatter ji, for the appellant. 

Oulzari Lai and Lakksmi Narain, for the respondents. 

Banerji and Aikman, JJ. — This case must go back to 
the lower Court for trial on the merits. It was dismissed 
on the ground that the sale-deed on which the plaintiffs 
claim was based was not sufficiently stamped, and that 
deficiency of duty and penalty had not been paid. The 
Court impounded the document and sent it to the Collector. 
The sale-deed has been produced before us and it bears the 
Collector's certificate endorsed on it to the effect that the 
prober amount of duty and penalty has been realized. This 
was done under section 40 of Act No. II of 1899. Having 
regard to the provisions of section 42, sub-section (2), the 
document has by reason of the Collector's certificate 
been rendered admissible in evidence. We accordingly 
set aside the decree of the Court below and remand the 
case to that Court under the provisions of section 662 of 
the Code of Civil Procedure, with directions to re-admit it 
under its original number in the register and dispose of 
it according to law. Costs here and hitherto will follow 
the event. ' " 
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MOBADABAO. Execution Second Appeal January 17. 

No. 579 of 1906. . 
Intikhab Husain and 

OthetS ... ... (DBCRKK-HOLDBBS) (APPELLANTS), 

V. 

Bsfi*un-nissa and 
another ... (Judgmbnt-dbbtobs) (Respondents). 

Act No. XV of 1877 (Indian Limitation Act), sch. II, Art 

179— Civil Procedure Code, s. 232 —Execution of decree— 

Limitation, • 

Held that an application for execution made by a person 
who claimed to be a transferee of *the decree, but whose 
application under section 232 of the Code of Civil Procedure 
to be certified as such transferee had been rejected, was not an 
application which could save limitation within the mean- 
ing of article 179 of the second schedule to the Indian 
Limitation Act, 1877. * 

The facta of this case sufficiently appear from the judg- 
ment of the Court. 

Abdul Xaoof, for the appellants. • 

Karatnat Husain, for the respondents. 

Richards, J.— This and the connected case No. 580 of 
1906 can be disposed of by one judgment An application 
was made for the execution of a •mortgage decree on the 
first of April 1902, and the present application for execution 
was made on the 17th of April 1905. No other application 
was made between these dates except an application made 
by one Ibrar Husain on the 22nd of February 1905, to which 
I shall presently refer. It is conceded here that unless that 
application saved limitation the appeals must be dismissed* 
The original decree was in favour of certain persons and one 
Karrar Husain. Karrar Husain on the 16th of February 
1904, assigned his rights in the decree to lbrar Husain and 
the application of the 22nd of February 1905 was an appli- 
cation by this Ibrar Husain under section 232 of the Code of 
Civil Procedure to have his name substituted for Karrar 
Husain, his assignor. This application was refused on the 
ground that the assignment was fraudulent and colorable. 
It is somewhat difficult to understand why the Court went 
into this matter in an application by an assignee to have 
his name substituted. It might be urged with great force 
that whether the assignment was real or not was a matter 
with which the judgment-debtor was not concerned. How- 
ever this may be, the application was in fad refused yid 
the order of refusal has not been set aside on appeal. Accord- 
ingly the application of the 22nd of February 1905 was an 
application by a person who was not then and is not now on 
the record. Furthermore, the effect pf a refusal to grant 
substitution of names is a decision that Ibrar Husain has no 
right in the decree whatsoever. Under these circumstances 
I think it is impossible to hold that the application of Ibrar 
Husain on the 22nd of February 1906 wps a step in aid of 
execution of the decree. The appeal must be dismissed 
with costs. 



A LIG ARH. First Appeal fto. 72 of 1 905. January 22. 

Oobind Bam (Plaintiff) # ... • ... Appellant 

v. 
Masih-ullah Khan and others (Defendants) Respondents. 

Pre-emption— Vdajib-ul-art—Cuetom— Effect of perfect parti- 
tion, no new wqjib-ul-xrzee for the new mahale being framed. 

Where a village, in which, according to the wajib-ul-ari, 
a custom of pre-emption existed amongst the co-sharers, was 
^Livided by perfect partition into three mahals, but no fresh 
wajib-ul-arses were framed for the new mahals, it was held 
that the custom was either abrogated in its entirety, or 
remained applicable in its entirety to the co-sharers in the 
various new mahals inter ec. Badri Prasad v. Haehmat Ali • 
(infra, p. 40) discussed. 

The facts of this case are fully stated in the judgment 

of the Court. • 

Kedar Nath and Lakhshmi Narain, for the appellant. 

Moti Lai Nehru and Muhammad Zahur, for the respond* 
ants. « 

8tanlbt/, C.J., and Burkitt, J.— The question involved 
in this appeal is concerned with the effect upon a custom of 
pre-emption prevailing in a village of a perfect partition of 
the village. In the village of Kiyampnr Bheria, situate in 
the district of Etah,. the following right of pre-emption 
arising by custom prevailed and was recorded in the wajib- 
ul-arz, namely :— " If any share-holder wishes to transfer * 

his share by mortgage or sale, he shall do so first to the co- 
sharers of the village, and if any stranger causes the price 
of the share to be entered in the document in excess of the • 
real price in order to deprive the co-sharers of the village 
of their right, the proper price shall be determined by arbi- 
tration, or by the officer for the time being." The village 
at the time of this wajib-ul-arz consisted of one undivided 
mahal, but it was, before the sale which has given rise to 
this litigation, divided by perfect partition into three 
mahals. The plaintiff Govind Ram is the owner of 5 bis- 
was of one of these mahals, and the share which is the 
subject matter of the suit is the remaining 5 biswas of th§t 
mahal, which belonged to the defendant Lachmi Nsrain. 
The vendees are Masi-ullah Khan and Zamirul Hagan 
Khan, who purchased from Lachmi Narain his share. No* 
new wajib-ul-arzes were framed at the time of partition. 
The learned Subordinate Judge wrongly, we think, held 
that the village was divided into four mahals, and that 
neither the plaintiff nor the vendees were co-sharers in the 
mahal which was the subject'matter of the sale, and that 
therefore the plaintiff and the defendant vendees stood on 
the same footing as regards* pre-emption, and on this 
ground he dismissed the plaintiffs suit. 

• It appears to us clear from the kliewat that the village 
was divided into three mahals only, namely, mahal Rafat 
Khan, consisting of t biswas, mabal Masih-ullah Khan, 
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consisting of 5 biswas, and l(f biswas of mahal Chainsukh. 
Th\B appeals from the {losing khewats for the years 1302 
and 1305 Fasli which have been proved. The mistake of the 
learned Subordinate Judge srose # from the fact that in the 
khewat oj the 10 bisw s mahal Hafts Muhammad Rafat Khan 
is described as the mortgagee of the share consisting of 5 
biswas of Lachmi Narain, while Musammat Ratan Kunwar 
is described as the owner of the remaining 5 biswas. This 
fact by no means establishes that the mahal of 10 biswas* 
formed two mahals. The learned advocate for the respon* 
dents admitted this, and was not able to support the view 
of the Court below. On the ground therefore on which the 
Court below dismissed the plaintiffsclaim the decree cannot 
be supported ; but the learned advocate for the respondent 
contended that as the vendees were co-sharers in the village 
before the partition, they have the same pre-emptive fights 
in respect of every part of the village as the plaintiffs. 

This raises the important question what is the effect of 
the perfect partition of a village upon a right existing by 
custom under which each co-sharer in the village was 
entitled to pre-empt the sale to a stranger of any portion of 
tjje village. Mr. Ktrtar Nath on behalf of the appellants 
contended that in a cas*> such as the present, upon perfect 
partition of a village into mahals, only the co-sharers in 
the mahal, portion of which is sold to a stranger, can pre- 

# erapfc the sa.e, aud that co-sharers in other mahals have* no 
right of preemption whatever. # 

If this view be correct the effect of perfect partition H 
undoubtedly to modify the custom of pre-emption as it 
previously existed The custom is no longer a custom where- 
by any co-sharer in the village is entitled to pre-empt the 
sale of any portion of the village area, but is split up into 
customs which restrict the right of pre-emption to the co- 

sharern in the limited area of the village portion whereof 

-9 — - • 

* The judgment in this case was as follows : — 

Blair and Bankiui, JJ. — The suit out of which this 
second appeal arise* is a suit brought by the respondent for 

* pre-emption under the following circumstances : —The village 
in which the property sold is situated was subject to a wajib- 
ul-arz in which the custom or contract, in our opinion it 
matters not which, was set forth. A partition took place and 
the village was formed into two mahals : one containing two- 
thirds of the whole undivided village, and the other one-third. 
The property sold was in a patti whicff may be briefly 
described as the two-thirds mahal. The vendee is a share- 
holder iu the one-ttaird mahal The pre-emptor claims as 
beinj a co-sharer in the other mahal, namely, the two-thirds 
mahal. What happened on partition in relation to the rights 
of pre-emption is this. A wajib-ul-arz was prepared for each 
mahal, in which provision was made as to the right of 
pre-emption iu woftls which it is needless to quote. Each 
mahal proposed to maintain, and keep up the custonf of 
pre emption as set forth in the settlement wajib-ul-arz appli- 
cable to the whole village. Now su#u custom or contract, 



has been sold to a stranger. It appears to us that th" 
cannot be ; we thirik that the custom which previously pre* 
vailed most be treated either as subsisting in its entirety 
or else as having been abrogated by perfect partition ; that 
if the custom exist at all after partition it must be the 
old* custom and not modifications of the old custom. 
If the effect of partition is to abrogate the custom entirely, 
then cadil quattiio. If on the other hand it continues to 
exist after partition, it cannot, we think, do so in a modi- 
fied form. A custom nrost be not merely ancient, but it 
must be continuous, uninterrupted, uniform, certain and de- 
finite. As Sir Arthur Strachey, CJ* in the case of Dalynj** 
Singh v. Kalka Singh (I.L JJ, 22 All. , 1) said in dealing with 
the record of a custom of pre-emption in the wajib-ul-arz 
of a new mahal created by perfect partition :— " It cannot 
be something absolutely new, or the word custom would be 
a misnomer. It must therefore be something which existed 
before the new mahal and before the partition, something 
therefore which existed in the time of the old mahal, which 
has survived the partition, and which is recognised as stfll 
applicable within the new Ibahal ." 4 

We are unable to accept the view expressed by learned 
Judges who decided the case of Bmdri Prasad v. Hasmat AW 
as far at least as it applies to a right of pre-emption exist- 
ing by custom. In that case upon the perfect partition of 
a village fresh wajib-ul^arzes were prepared for each mahal, 
recording that each mahal was to maintain a right of 1 
pre-emption as set forth in the wajib-ul-arz applicable 
to the whole village. The learned Judges held that each 
custom or contract, whichever it might be, must be held to 
be subject to such modifications as an rendered necessary 
by the partition. Blair, J., in delivering the judgment of 
the Court says :— " Now such custom or contract, whichever 
it may be, must be held to be subject to such modifications 
as are rendered necessary by the partition. It seems to as 

whichever it may be, must be held to be subject to such 
modifications as are rendered necessary by the partition* It 
seems to us that the substantial and central modification 
effected by that partition was that persons in each of the 
two mahals had ceased to be co-sharers in an unbroken 
village and hnd. not become and never were co-sharers in the 
initials created by the partition. 

Therefore it happens that the pre-emptor is a co-sharer 
with the vendor and that the vendee is not a co-sharer of the 
vendor. Having regard to the judgment on the Fail Bench 
case of Dalganjan Smgh v. Kalka Singh (I.L.1C, 22 All.,* 1) it 
seems to ns that there is no escape from the conclusion that 
the pre-emptors right is established. The case seems to 
fall within the ruling in Dalganjan Singh's case, and any 
amount of ingenuity to draw any substantial distinction 
between the two cases must fail. Following that case there- 
fore, as we are boond to do, we hold that the plaintiff in this 
suit was entitled to pre-empt, and we dismiss the appeal with 
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that the substantial and central modification effected by 
that partition was that persons in each of the two mahals 
had ceased to be co-sharers in an unbroken village and had 
not become and never were co-sharers in the mahals cheated 
by the partition." If the ldarned Judges intended b^this 
to convey that a custom of pre-emption prevailing in a 
village can be regarded as liable to modification otherwise 
than by contract in the event of the village being parti- 
tioned, so as not any longer to prevail in its entirety, but 
in a modified form, we cannot agree with them. A 
custom is not, we think, capable of such an abrupt and 
automatic change as is implied in this language. We 
think that the old custom must be treated as prevailing in 
its entirety or else as abrogated. 

It may be said that the custom which prevailed in this 
case was one which gave a right of pre-emption to persons 
between whom there was the common bond that they each 
owned a share of an undivided village and that when this 
common bond was severed by partition the custom ceased to 
be applicable. If this be so, tlJen in the case before us the 
custom has ceased to be applicable and no longer can prevail, 
and there having been no agreement entered into on parti- 
tion between the owners of the divided mahals as to pre- 
emption the right of preemption no longer exists. If on the 
other hand the custom still prevails, then the vendees 
respondents stand on the same level as regards pre-emption 
as the plaintiff. In either view the plaintiff's suit fails. 

For these reasons we dismiss the appeal with costs. 



BENARES. Second Appeal No. 705 of 1905. November 30. 
Preonath Mukerji (Phihtiff) ... Appkllamt, 



Bishnath Prasad (Defendant) 



... Respondent. 



Civil Procedure Code, s. 43Suit to recover fee$ for medical 
attendance— Fees partly secured by a promissory note- 
Separate suits upon the promiesory note and/or the un- 
secured balance — Latter suit barred. 

A, a doctor, agreed with B to accompany B to Haq)war 
as his medical attendant on a fee of R9. 100 a day. After seven 
days B gave A a promissory note for Rs. 70U, representing 
•even days' fees. B, who was a vakil, also promised to assist 
A profession illy in certain litigation. B, however, died before 
he jcould fulfil his agreement to render professional ser- 
vices. A sued B's son upon the promissory note first, and 
subsequently in a separate suit for the balance of his fees. 
Held that the second suit was barred by the provisions of 
section 43 of the Code of Civil Procedure. 

The facts of this case sufficiently appear from the 

judgment of the Court. 

Satish Chandra Banerji, for the appellant. 

Wallach and 8atya Narain, for the respondent. 



8tanlby, C.J., and Burkitt, J.— This appeal arises out 
of a suit which was instifuted by the plaintiff to recover 
fees alleged to be due to Rim by the defendant in respect • 

of the medicaj treatment of the late Babu Raghunath 
Prasad, the father of the defendant, and also fees for the * 
treatment of the defendant. The Courts below have 
dismissed the suit on the grout. d that an earlier suit 
j* was instituted, which is said to have been in respect of 
the same cause of .action. That was a suit for Rs. 700 for 
fees for 7 days out of 13 days in which the plaintiff • 
attended at Hardwar upon Raghunath Prasad. The lower # 
appellate Court held that the claim now put forward, 
which is in respect of fees for the remaining 6*days of 
the 13 and for fees of later attendances, ought to have been 
put forward in the former suit, and not having been put 
forward in that suit, it is barred by the provisions of 
section 43 of the Code of Civil Procedure. That section 
provides that every suit shall include the whole claim which 
the plaintiff is entitled to make in respect of the cause of 
action. The facts as alleged by the plaintiff are, that in 
the month of June 1903, when Raghunath Prasad was 
seriously ill, he accompanied him to Hardwar as medical 
attendant on the express agreement that he would receive • 
as remuneration Rs. 100 per diem. The pla ; ntiff says that 
he treated Raghunath Prasad at Hardwar for 13 days, and, 
tfierefore, according to the contract, in respect of this 
attendance he was entitled to a turn of Rs 1,3(0. He alleges 
that on the 13th of July 1903, Raghunath Prasad executed « 

a promissory note in his favour for Rs. 700 in respect of the 
fees for 7 days and undertook 1 1 act # as his pleader in 
certain legal proceedings instituted by the plaintiff 
in lieu of the iees amounting to Rs. 600 for the remaining 
6 days. Haghunath Prasad died on the 26th of October 
1903, and so was unable to render any legal assistance to the 
plaintiff in the suit in question. The plaintiff now claims 
• in the present suit the recovery of the Rs. 600 remaining 
unpaid, as also fees in respect of subsequent attendance 
at Benares upon Raghunath Prasad and the defendant 
from the 21st of October 1903 to the 26th of October • 

1903. The lower appellate Court has, as we have said, held 
that suit is barred by the provisions of section 43. 

As regards, the claim in respect of the Rs. 600 wliich is 
alleged to be payable under the agreement entered into for 
the treatment of Raghunath Prasad at Hardwar, we think 
the lower appellate Court was right. The cause of action, 
which is set up in this case so far a* regards tto attendances 
at*Hard war, is the same cause of action as gave rise to the earl- 
ier suit. The cause gf action was in reality the breach of the 
agreement alleged in the se^nd paragraph of the plaint to 
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pay a lee of €te. 100 per day for the attendance of the plaintiff 

on Raghunath Prasad at Hardwar. °It is true that Raghunath 

• Prasad exe. uted a promissory note to secure the payment 

of Rs. 700 on account of fees for 7 days^ but the faot 

* that i his security was given does not take the case out of 
section 43 because of the proviso to that seotion, whioh is in. 
the following terras:—" For the purposes of this section an 
obligation and a collateral security for its performance shall * 
be deemed to constitute but one cause of action. 1 ' The con- 
• tent ion, therefore, that the cause of action on the promissory 
note is one cause of action, and the oause of action for the 
recovery of the balance of Rs. 600 forms another cause of 
action, ifi not well founded. The cause of action is in reality, 
as we have said, the breach of the agreement to pay Rs. 100 
per diem for attendance at Hardwar, When then the 
plaintiff instituted \ia suit for the recovery of the amount 
of the promissory note, he outfit in our judgment to have 
included in his claim a claim for the balance of Rs. 600. 
Owing to the death of Raghunath Prasad the agreement 
which he had^ntered into to appear as a pleader for the plain* 
tiff in satisfaction of portion of the claim, become incapable 
of being fulfilled, ^nd ihis occurred before the institution of 

+ the plaintiff's first suit. \t that time the plaintiff was in a 
position to fall back upon the provisions ot the agreement 
as it originally stood. We therefore think that as regards 
this portion of the claim the appeal must f aiL * 

# 
The claim, however, includes a claim for fees for attend- 
ance at Benares in the month of October 1903. This 
attendance was not orovided for in the agreement which is 
set forth in paragraph 2 of the plaint. The same considera- 
tions, therefore, do not apply to it It really is a claim for 
reasonable remuneration for services rendered by the plain* 
tiff to Raghunath Prasad and his family and does not come 
witjiin the purview of the earlier agreement. In respect of 
this matter it would appear that a separate cause of action • 
arose^ This indeed the learned counsel for the defendant 
wspondent admits. 

We therefore must allow the appeal as regards this 
portion of the claim for medical attendance at Benares from 
the 21st of October to the 26th of October MW3. This por- 
tion of !9ie claim the learned District Judge* has not con- 
sidered. He has peremptorily disposed of it as being 
obnoxious to the provisions of section 43. We think that 
that section does not preclude the plaintiff from pressing 
this* portion of his daim. We, therefore, so far as this 
portion of the claim is concerned, set aside the decree of the 
lower appellate Court and remand the appeal to that Court 
with directions that it be re-admitted on the file of pending- 



appeals in its origmftl number and be disposed of on the 
merits In all other respects the appeal is dismissed. We 
think that under the circumstances the respondent is 
entitled to £alf the costs of this appeal, and we so direct* 
We say nothing as to the costs of the plaintiff appellant. 



GORAKHPUR. Criminal Revision No. 630 January 5. 
of 1906. 

Emperor ». Badhe Lai and others 

Act (Local) No. Ill o/1901 (United Provinces Land Revenue 

Act), «. 147, 227 and 228 -Act No. XL V of 1860 (Indian 

Penal Code), «. 353— Attachment— -Power of Tahsildar to 

issue warrants of attachment for realization of revenue. 

Held that a Tahsildar has n& power under the United 
Provinces Land Revenue Act, 1901, to issue a warrant of 
attachment in^rder to realize«arrears of Government revenue, 
nor is a warrant issued by a Tahtildar validated by a general 
authority to that effect given to him by the Collector of the 
District. 

The facts of this case sufficiently appear from the order 
of the Court. • 

Hamilton, for the applicants. 

The Assistant Government Advocate (Porter), for 
the Crown. 

Richards, J.— This is an application for revision of 
an order, dated the 20th September 1906, of the Officiating 
Sessions Judge of Gorakhpur, confirming the order of Babu 
Ganga Prasad, a Magistrate of the First Class, sentencing 
the first three applicants to five months under sections 147 
and 353 of the Indian Penal Code and sentencing the last 
five of the applicants to three months 1 rigorous imprison- 
ment each. 

It would appear that the applicants had made default 
in the payment of Government revenue. Property was 
seized under what was alleged to be an attachment under 
the provisions of the Land Revenue Act of 1901. The 
applicants resisted the seizure of the property and hence 
the charge against them and their conviction. 

It is contended on behalf of the applicants that the 
attachment was illegal. Section 147 of the Land Revenue 
Act empowers the Collector to attach and sell the property 
of a person making default in payment of Government 
revenue. Section 227, sub-section 16, confers this power # to 
attach and sell property upon an Assistant Collector of the 
First Class in charge of a sub-division of a district. Section 
228 confers a like power on an Assistant Collector of the 
First Class although he is not in- charge of a sub-division, 
but his power is limited to such cases or classes of cases as 
the Collector may from time to time refer to him for 
disposal. The Act in no case confers this power of attach- 
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ment and sale on any other person. The attachment in 
the present case was not made by or under the authority 
of the Collector, or of the Assistant Collector in charge of 
a sub-division, or by an Assistant Collector to whom the 
case had been referred under* the provisions of section £28. 
The attachment and sale was made by the Tahsildar, who 
gave some kind of a warrant of authority to the probation* 
ary Tahsildar. The only sanction for the action of the 
Tahsildarwas a general order which the Collector had 
endorsed on an application by the Tahstldar dated the 
24th May 1906. 

This application or document commences with a kind 
of a report from the Tahsildar to th- Collector that the 
landholders are troublesome people who know the law and 
against whom it would be advisable to have a%eneral order 
for attachment and sale. The endorsement by the Collector 
purports to grant a sanction to the general attachment in 
pursuance of the prayer of the application. In my judg- 
ment the attachment and sale o^ the property was illegal. 
It is quite clear that the Legislature conferred the power 
of sale and attachment only upon the Collector and Assist- 
ant Collector of the First Class in manner already stated. 
The Collector and Assistant Collectors of the First Class 
are bound to exercise themselves the power and discretion 
vested in them by law, and they have no right to delegate 
their authority to a Tahsildar. The Board's Circular, Vol. I, 
Part III, relating to the recovery of arrears of land revenue 
under the Land Revenu* Act of 1901, Rule No. 4, expressly 
provides that process under section 149 is only to be issued 
by or under the orders of the Co'lector or Assistant 
Collector in charge of the sub-division. In my judgment 
the passing of a general order for all cases whether of a 
sub-division or particular villages or village is not a compli- 
ance with the Act or rules. It is stated that the practice 
adopted in this case is a general practice. If this is the 
case, the practice in my judgment ought to cease. 

On the general merits of the case it would appear that 
the persons seizing the property were acting in good faith 
under colour of their office. The convictions might be 
sustained under sections 352 and 147 of the Indian Penal 
Code, if not under section 368. It is unnecessary, however, 
to alter the convictions in view of the order which I now 
intend to make. Being of opinion that the applicants have 
been sufficiently punished by the imprisonment they have 
already undergone, I direct that in the cases of those appli- 
cants whose terms of imprisonment have not yet expired, 
they be immediately released. In the cases of the 
other applicants I make no order. The record may be 
returned. 



BAREILLY. Second Appeal No. 1090 of 1905. • January 8. 

Dhanka (Plaintiff) ... ... Appellant, 

v. 
TJmrao Singh ^Defendant) ... ... Respondent. 

Act {Local) No. II of 1901 {Agra Tenancy Act), *. 201— Act 

No. I of 1872 (Indian Evidence Act), s. 4— Evidence— Re- 

► cord of plaintiff } s name as a co-sharer — Presumption* 

Per Knox, J. (Richards, J., dissentiente).— The presump" 
tion enjoined by section 201, clause (3), of the Agra Tenancy 
Act, 1901, is not conclusive, but may be rebutted by evidence 
offered to the contrary. DU Kunwar v. Vdai Ham (Weekly 
Notes, 1906, p. 316, referred to. 

Per Richabds, J.— So far as a Revenue Court is concern- 
ed it is bound to act upon the presumption created by section 
201, clause (3), of the Agra Tenancy Act, 1901, subject only 
to the result of a suit in a Civil Court. 

The facte of this case sufficiently a$)ear from the judg- 
ment of Richards, J. 

Saiish Chandra Banerji, for the appellant. 
Sital Prasad Qhosh, for the respondent. 

Knox, J.— The lower appellate Court had before it copies 
of the khewat of mauza Rasula, in which«the same of the 
appellant was recorded as a co-sharer to the extent of one- 
third for the years 1308, 1309 and 1310 Fasli. It had also 
evidence before it— a compromise entered into between the 
appellant and the respondent and a decree passed upon thaf 
compromise— from which it is possible to draw the inference 
that the entry in the khewat of Musammat Dh a oka's 
name as a co-sharer was not an entry of existing fact, but 
merely " solatii causd " to the widow. ^Weighing the evi- 
dence the Court below came to the conclusion that Musara- 
mat Dhanka had no proprietary right in mauza Rasula 
during the years in suit and was therefore entitled to no 
profits. This is a finding of fact and is fatal to the appeal. 
But it is contended that the appellate Court was not en- 
• titled to go behind the record in the khewat and to consider 
any rebutting evidence. This contention is based upon* the 
language used in section 201 of the Tenancy Act of 1901* 
I have already considered the language used in this section 
in Mummmat DU Kutttoar v. Vdai Ram ( Week'y Notes, 1906, 
page 326), and 1 see no reason to hold otherwise than I held 
in that case. No doubt, if the entry in the record had 
stood by itself? even though the Judge might form an 
opinion that it was an obvious mistake, he is bound until 
the contrary is proved by evidence to presume that the 
record is correct. But I do not think the words " shall 
presume " can be so far stretched as to be held to be equiva- 
lent to •' shall be conclusive proof "—a term also used in this 
Act, ride section 8— 9f the fact that he has such proprietary 
right. 1 would accordingly dismiss the appeal with costs. 



Digitized by 



Google 



44 



WEEKLY NOTES. 



[February 13, 1907* 



RicHAitfts, J.— The plaintiff sued for a share of profits. 
She is recorded a9 having proprietary title to one-third of th * 
property in respect of which she clafras profits. She has been 
so recorded ever since 1890. One Ram Prasad^died in that 
year leaving two sons, nam9ly. Tnakur Da* and Urarao 
Singh. The plaintiff is the widow of Beni Ram another 
son, who predeceased Ram Prasad. The plaintiff appears 
to have been in possessioi and in receipt of the profits with- 
out objection on the part of the persons legally entitled up 
to a certain period. However, in the year 1900. Umrao Singh 
brought a suit against ;he plaintiff for a declaration that 
she was not entitled. This suit resulted in a compromise, 
by whicfi Umrao Singh agreed to pay Musammat Dhanka 
Rs. 10 per month and undertook not to alienate the property 
during the lifetime of Musammat Dhanka. This com- 
promise which was incorporated in the decree, does not 
appear to have been acted upon, because since its date 
Musammat Dhanka has again sued and obtained decrees 
for profits of one-third of the property. The kh*wat was 
not amended ^is it should have been, in accordance with the 
compromise decree, and it may have been that the parties 
agreed or were prepared to allow matters to remain as 
they were before. I mention this as a distinction might be 
suggested between the plaintiff's case when she sues to 
receive profits in respect of the share of Umrao Singh and 
Iter case when she sues Tnakur Das, who has never up to 
the present time disputed her claim. * 

I now come to the question of the construction of 
section 201 of Act II of 1901. If the Court was entitled to 
receive evidence and to decide the question of proprietary 
title, its finding would be a finding of fact, and this Court 
would be bound by the finding. Different constructions of 
the section are contended for by the appellant and the res- 
pondent respectively. The defendant respondent contends 
that the fact that the appellant is a recorded proprietor 
only raised a case primd/tcie, and that the Court was en- 
tiled and bound to go into evidence lif offered) and ascer- 
tain whether or not the plaintiff had the right which she 
appeared to have according to the entry in the khewat The 
appellant, on the other hand, contends that once the khewat 
was produced, the Revenue Court was bound tottake the record 
of the fJUintiff s proprietary 4itle as correc^ and that the 
respondent's remedy wfls to sne in the Civil Court for a 
declaration or (if the compromisedecree was sufficient) to 
have the khewat amended. It appears to me impossible to 
hold in favouv of the respondent's contention. Section 201 
provides, first, for the case where the plaintiff is not recorded 
as having a proprietary right and, secondly (sub-section 
3), for the case of a plaintiff who is recorded as having 



proprietary right The meaning of the section appears to 
me to be clear. It provides that, in case of the plaintiff 
who is not recorded as having proprietary right, the Court 
can a4ppt the procedure laid down in section 199. Under 
section 199 th * Court is empowered either to require the 
defendant to institute a suit in the Civil Court for the deter- 
mination of the question of title or to try the question 
itself. The policy of the section seems to me to be that in 
simple cases, which the Court feels that it can satisfactorily 
dispose of, power is given to constitute itself a Civil Court 
and to try the question. In difficult or complicated cases 
the matter should be referred to the Civil Court. Then 
comes sub-sect on (3). Tne section draws a strong contrast 
between the case of a plaintiff who is recorded and the case 
of a plaintiff who is not recorded ; and sub-section (3) enacts 
that when the title of the plaintiff is recorded the Court 
"shall presume" that the plaintiff has the proprietary 
right. But there is a proYiso [which affdjts only s-ib- section 
(3)] enacting that any person affected by the sub-section shall 
have a right to go to theOivil Court. In my judgment 
this means that the Revenue Court is to accept the record in 
the khewat. To hold otherwise necessarily involves the 
almost absurd result that the Revenue Court can decide the 
question of title against a plaintiff, who is recorded as having 
title, and that notwithstanding such decision the same 
plaintiff can at once go to the Civil Court to try the same 
question over again. In the case of a plaintiff who was net 
recorded, and where the Revenue Cour constituted itself a 
Civil Court and tried the question of tit'e, the decision (sub- 
ject of course to an appeal) would be final and binding. It 
is unnecessary to dwell upon the inconvenience of such a 
state of things. On the other hand by giving to the sub- 
section the construction contended for by the appellant, we 
are in complete harmony with what appears to me to be the 
policy of the Act, viz,, that the Revenue Court, which is not 
a Court particularly suited to try complicated questions of 
title, should, as far as possible, accept and act on the records 
of the mahal, leaving difficult questions of law an 1 tit'e to 
the Civil Court Special provisions have been enacted for the 
preparation, etc., of these records, see Revenue Act. The Aot 
is so badly drafted that it is not eisy to place much weight 
upon arguments to be drawn from a contrast of he various 
sections- However, if we compare section 103, sub-section 
2, we find a provision rhat where a receipt for rent is given 
not in accordance with certain particulars required by the 
section, that it shall be presumed " until the contrary is 
shown," that the receipt was a receipt in full. This section, 
it may be argued, shows tha fc , where the Legislature intended 
the presumption to he merely primA facie it so enacted. Sec- 
tion 57 of the Land Revenue Act, which came into operation 
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at the same tim9 as the Tenancy Acl^ provided expressly 
that tli9 village records should be primd facie evidence; 
and it may certainly be argued with considerable force that 
if sub-section (3) of section 201 only meant that the entries 
in the khewai of the plaintiffs proprietary title was nferely 
to operat) as establishing a pritnd facie case, the proviso is 
perfectly meaningless. It will not be % out of place to con- 
sider also the provisions of sections 40 to 44 of the same Act 
as to the binding effect of the khewat entries in the 
Revenue Court In my judgment on a true construction of 
the section the plaintiff ought to have had a decree in res- 
pect of the one-third share. Her claim against Thakur Das 
is quite clear, and I think no»distinction can be made as 
against U.nrao Singh by reason of the compromise decree. 
As before pointed out, h? has never taken any steps to 
amend tie record. On the contrary Musansroat Dhanka 
has obtained decrees against; him since the date of the com- 
promise decree. I would therefore allow the appeal. 

By the Court.— The decree of the lower appellate 
Court is affirmed and this appeaj is dismissed with costs. 
j_ 

MORADABAD. Execution Second Appeal January 15. 
No. 664 of 1906. 

Sri Bam and others (Decrbb-holders) ... Appellants, 

v. 
Hot Bam and others (Judgment-debtors)... Respondents. 

Act No. XV of 1877 (Indian Limitation Act), i. 7. ; $ch. //, Arts. 

178 and 179— Execution of decree— Limitation— Minority. 

On the 11 th of May 1886 a decree under section 88 of the 
Transfer of Property Act, 1882, was passed in favour of one 
8.L. In June 1888 S.L. died leaving him surviving three 
sons, all minors. On the 30th of April 1889 these three sons, 
still minors, made an application for a decree absolute under 
section 89 of the Act. Nothing further was done towards 
execution of the decree until the 1st of October 1904 when 
the three sons, one being still a minor, again applied for a 
decree absolute for the sale of the mortgaged property. Held 
that the application of the 1st October 1904 was not barred 
by limitation. Zamir Hasan v . Sundar (I.LR., 22 AH., 199) 
followed. Bhagat bihari Lit v. Ram Nath ( Weekly Notes, 
1905, p. 163), and Baideo v. Ibn Haidar (I.L.R., 27 All., 625) 
referred to by Richards, J. 

The facts of this case sufficiently appear^ from the judg. 
ments of the Court. • 

Tej Bahadur Sapru and Brij Narain Qurtu, for the 
appellants. 

'Jogindro Nath Chaudhri {iox whom Sarat Chandra Chat* 
dkri), for the respondents. 

Knox, J.— This second appeal arises out of a decree 
granted under section 88 of the Transfer of Property Act, 
in. favour of Sukhlal, father of the present appellants, as 
against the judgment-debtors, who are respondents. The 
decree was given on the 11th of May 1886. Some time in 



June 1888 Sukhlal died, leaving him surviving the three 
appellants, who were all jninors at *hat time. On the 30th 
of April 1889 these three ^ons, still minors, made an appli- # 

cation for execution. The . file connected with those pro- 
ceedings has Been destroyed, but the parties and -the Court • 
have proceeded upon the assumption that it was an appli- 
cation for an order absolute, and it is difficult to see that it 
could have been for anything else. Since that date,up to 
the 1st of October 1904 no further proceedings appear 
to have been taken by the decree holders. Both the Courts 
below held that article 178 of the second schedule of the 
Indian Limitation Act governed the present application, • 
and further that as time had begun to run in the Jifetime 
of Sukhlal, the application out of which this app?al has 
arisen was time barred. In appeal before us it is contended 
that even assuming that time ha I began to run during the 
lifetime of the appellant's father, the tteps taken fit 1889 
saved the decree from becoming time barred. Our attention 
was called to the Full Bench ruling in Zamir Hasan v. Sundar 
(I.L.R., 22 All., 199) in support of this plea. The learned 
vakil for the respondent addressed a very able^rgument to 
us in which he tried to distinguish the present case from 
the Full Bench ruling just quo^d. He* pointed out that 9 
the right to apply accrued on the 11th of November 1886, 
and time began to run within three years as prescribed by 
arjacle 178 of the Limitation Act. It is true, he argued, that # 
the sons of Sukhlal did apply for an order absolute, but 
after that they took no further steps. Article 178 was the 
article which governed limitation for an order absolute, 
and as time had begun to run|iagainst Sukhlal, subsequent 
disability of minority would be no sto£ It would appear 
to me that the application made on the 30th of April 1889 
being, as this Court has frequently held, a step in aid of 
execution, time began to run, if I may use the expression, 
<' anew " from that date. At that date all the present 
appellants, who were then minors, were entitled to make the 
* present application. The youngest Ram Ratan is still a 
minor and can sue up to a period within three years 
after his disability has ceased. That time has not yet 
arrived. 

Richards, J.— In my judgment this appeal is con- 
cluded by the decision of the Full Bench in the case of Zamir 
Hasan v. Sunfar. In that case a decree had been made in 
favour of two decree-holders. The decree was for sale upon 
a mortgage, which was subsequently made absolute, and 
then one of the decree-holders died. An application for 
execution was made by the widow ef one ofrthe deceased 
decree-holders, and the Full Bench held that this application 
saved limitation an^ enabled the minor children of the 
deceased decree-holders to take advantage of section 7 of 
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the Limitation Act after they attained majority. In the 
present case the decree was mac^e in favour of Sukhlal. 
What must be taken as an application to make the decree 
absolute was made in 1889 by the sons of Sukhlal, and this 
applicatidh was within time. It seems to* me that the 
present case is on all fours with the decision of the Full 
Bench. It is said that there is some apparent conflict 
between the Full Bench decision and the decision of this 
Court to which I myself was a party, namely Bhagat Bihari 
Lai v. Ram Nnth (Weekly Notes, 1905, p. 163). In that 
case a decree having been made in favour of one Baijnath, 
the decree was made absolute on the 21st of March 1896. 
On Decamher 11th, 1897, Baijuath died leaving the respon- 
dent Ram Nath, a minor, a* his heir. The Court heM that 
as time had begun to run in the lifetime of Baijnath the 
respondent could not take advantage of section 7 of the 
Limitation Act. It is only necessary to point out that 
in that case there was not, as there is in the present 
case, and as there was in the Full Bench case, an appli- 
cation within time. This application, as has been already 
pointed out *in the judgment of my learned brother, is an 
application which is a step in aid of execution. It was 
deeided in the dase of Jfaldeo v Ibn Haidar (I.L.R., 27 
All., 625) that although the first application to make abso- 
lute an order for sale under section 89 of the Transfer of 
Property Act is regulated by article 178, that application ^is 
nevertheless a step in aid of execution, and that subsequent 
applications will b3 regulated by article 179,clause(4) of the 
second schedule of the Limitation Act, and not by article 
178. For these reasons I concur with the judgment just 
delivered that the present appeal must succeed. 

By thr Court.— The appeal is decreed and the decrees 
of both the Courts below are set aside and these proceedings 
are remanded to the Court of first instance through the lower 
appellate Court under section 662 of the Code of Civil 
Procedure with directions that the Court of first instance 
re-admit them on the file of pending proceedings and dis- 
pose of them according to law. We make no order as to 
the costs of this appeal or the costs hitherto. 



FARRUKHABAD. First Appeal from Order January 16. 
No. 65 of 1906. 

Kanhaya Lai and others (Defendants) .?. Appellants, 

• 4). 

8ardar Singh (Plaintiff) ... ..* Respondent. 

Mt No. Ill o/1877 (Indian Registration Act), ss. 76 and 77-r 
Rtgntration—Suit to compU reg titration— Oroundt of such 

Where a Registrar refused to register a document pre- 
sented to him upon the grounds that there was not suffi- 
cient proof that tne document was exdfcuted by the authority 



of the alleged executant and that there was undue and un» 
explained delay in presenting the document' for registration, 
it was held that a suit would lie under section 77 of the 
Indian Registration Act, 1877, to compel registration. 

Held also that in a suit under section 77 of the Regis- 
trati<*i Act the Court is only concerned with the genuineness 
of the document sought to be«registered and not with its 
validity. 

Kudrathi Begnm v. Najib-un-nessa (I.L R., 25 Calc, 93) 
and Raj Lakhi (fhose v. Debendra Chandra Mojumdar 
(I.L.R., '21 Calc, 6C8; referred tb 

The facts of this oase sufficiently appear from the 
judgment of the Court. 

Qulzari Lai and Ghulam Mujtaba, for the appellants. 
Tej Bahadur Sapru, foAhe respondent. 

Knox and Richards, JJ.— Tt\\s was a suit under sec- 
tion 77 of the* Registration 4ct. It appears that an appli- 
cation was made for the registration of a deed, dated 
the 22nd of August 1904, which purported to be executed 
on behalf of one Musammat Sundar, by one Makhan Lai 
as her raukhtar-ara, in favour of one Sardar Singh, plain- 
tiff in this suit. The document was cot presented for 
registration within the four months prescribed by the Act 
the document was in fact presented for registration on the 
15th of April 1905, at which date Musammat Sundar wa9 
dead. The appellant, however, does not in any way support 
the appeal by season of the fact of the death of Musammat 
Sundar before the deed was presented for registration. 
The Registrar refused to register the document, first on the 
ground that there was no proof that the deed was in fact 
the deed of Musammat Sundar, and, secondly, that the 
delay in presenting the deed for registration had not been 
sufficiently explained. The present suit was then brought 
under section 77 of the Registration Act. The appellant 
contends, first, that the suit cannot be maintained. This 
contention is based on the fact that there was no refusal by 
the Registrar to order the document to be registered under 
section 76, and that section 77 limits the power to bring 
suits in the Civil Court to orders of the Registrar refusing 
to order documents to be registered under sections 72 and 
76. Section 76,^lause (a), is as follows :— •• Every Registrar 
refusing (a) to register a document except on the ground 
that the property to which it relates is not situate within 
his district or that the document ought to be registered in 
the office of the Sub-Uegistrar," omitting clause (6), " §halj 
make an order of refusal, etc." Section 77 then provides 
for a suit where the Registrar refuses to order the docu- 
ment to be registered. It is quite clear that some word or 
words has or have been accidentally omitted immediately 
after the words "district or M in section 76, clause (a), and 
that the clause should read :— " Every Registrar refusing 
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to reg ster a document except on the ground that the pro- 
perty to which it relates is not situate within his district, or 
to order that the document ougrit to be registered, etc." In 
the present case the Registrar did refuse to order that the 
document should be registered, and in our opinion hetlid in 
fact refuse under the provisions of section 76 to order the 
document tu be registered and accordingly the suit was 
maintainable in the Civil Court. The view we take is 
supported by the ruling in Kud»atki Begum v. Najib-un-nessa 
(I.L.R., 25Calc,93). • 

The second point urged was that, inasmuch as the 
deed was not executed by Musammat Sundar, it was 
necessary not only to ascertain whether or not she had 
given the mukhtarnaraa to Makhan Lai, but also to ascer- 
tain whether or not she as a pardanashin lady had under- 
stood the contents of the mukhtarnama and ^iad the same 
explained to her before she executed it. Neither in the 
Court of first instance nor in the gjpuods of appeal has any 
point been taken as to the evidence by which the execu- 
tion of the mukhtarnama was^roved. The mukhtarnama 
was duly registered and a certificate of its registration was 
given in evidence, but it was not proved that the mukh- 
tarnaraa was fully explained and understood by Musammat 
Sundar. In our judgment this was not a matter which the 
Registrar or the Civil Court in a suit brought under the 
provisions of section 77 of the Registration Act should 
take into consideration. The Registrar and the Court in 
such a suit ought to concern themselves with the genuine- 
ness of the deed and not its validity. This view is sup- 
ported by the decision of the Calcutta High Court in the 
case of Raj Lakhi (those v. Debtndra Chundra Mojumdar 
(I.L.R.,24Calc, 668). Accordingly the second ground of 
appeal also fails and we dismiss the appeal with costs. 



MAINPURI. 



Letters Patent Appeal No. 76 
of 1906. 



January 17. 
Appellant, 



Kamta Singh (Plaintiff) 

v. 

Mnkhta Prasad and another 
(Defendants; ... ... ... Respondents. 

Lambardar and co-sharer— Suit for profits — Nature of liability 
ofttco lambardar 8 for the same village — Res judicata. 

Where there are two lambardars for the same village, 
they may, as a matter of convenience, elect to divide the 
village between them for purposes of collection ; but such 
division will be purely a matter of convenience and will not 
affect the joint liability of the lam bard ars to the co-sharers. 

A co-sharer sued the two lambardars jointly for profits, 
and the Court (an Assistant Collector > held that they were not 
liable to he sued jointly and dismissed the suit. The plaintiff 
did not appeal, but filed separate suits. Held that this 
decision did not amount to a res judicata as to the lambardars' 
joint or separate liability in a subsequent suit by the same 
co-sharers against them for profits of other years. 



This appeal arose out of a suit brought by $ co-sharer 
against two lambardars* jointly for profits of his sruiw in 
the village. The defence, was that, inasmuch as the two 
lambardars collected separately each for his own 10 biswas 
of the village,*a joint suit was not maintainable,* and fur- 
ther that this question was re* judicata. The plea of res 
judicata was based on the following facts. On a former occa- 
sion the plaintiff had brought a similar suit for profits 
against the same two lambardars jointly. In that suit it 
had been decided by an Assistant Collector that a suit 
against the lambardars \ dntly was not maintainable ; and 
the plaintiff, instead of appealing against it, had acquiesced 
in this decision and filed separate suits. The Court* of first 
instance (an Assistant Collector) dismissei the suit upon 
the ground of res judicata and this decision was affirmed by 
the Officiating District Judge in appealf The pla ntiff then 
appealed to the High Court, and his appeal coming before a 
single Judge of theCmrl was dismissed upon the same 
ground. The plaintiff thereupon filed this present appeal 
onder section 10 of the Letters Patent of the Court. 
Lakskmi Narain, for the appellant. 
Parbati Charan Ckatterji and Baldeo Ham Dave, fot the 
respondents. # * 

Stanley, C, J., and Burkitt, J.— This is an appeal from 
a decision of a learned Judge of this Court affirming the 
decision of the District Judge, which upheld the decree of aij 
Assistant^ Collector of Etawah. The suit is one by the 
plaintiff, a co-sharer in the village, to recover his share of 
the profits of the village from the two lambardars, Mukhta 
Prasad and Musammat Mohan Kunwar, for the years 1309 
to 1310 Fasli. The plaintiff owns about T ' ¥ th of the village 
and is entitled to that proportion of the profits of the 
village. The defence set up was that the plaintiff was 
wrong in suing both the defendants jointly, and that he 
should have sued each one of them separately for the 
amount of the profits which might have been collected 
respectively by each. Now as to that matter our learned 
brother remarks:—" I would have thought that the "offige 
of lambardar, even though exercised by several persons, 
was a joint office, and that the fact that each made separate 
collections was a mere matter of convenience between them- 
selves." In tfcis view of the law we entirely concur. When 
these two defendants were* appointed lambardars, they 
were appointed jointly as lambardaft responsible to Govern- 
ment for the payment of the revenue of the joint mahal 
and responsible jointly to the* co-sharers for their shares of 
its profits. The fact that these t^o lamba/dars for con- 
venience sake may have divided the village amongst 
themselves and one^f them may have collected profit' in 
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one portion, and the other in another portion is a matter 
with* which the other eft-sharers tfave no concern. It is a 
matter of private arrangement mgjie by the lambardars for 
their own convenience. It is an arrangement which may be 
retained or altered from year to year if the lambardars so 
chose, but it does not compel any one co-sharer to look to 
any one lambardar as the person responsible to him for his 
share *>f the profits. 

Great reliance is placed on a question of res judicata 
which arises out of a decision by an Assistant Collector of 
the First Class in a previous suit. That-suit was by the same 
plaintiff against the same defendants. The latter pleaded 
that they were not liable to be sued jointly and the Court 
of the Assistant Collector held that that plea was correct 
and dismissed the suit The plaintiff did not appeal, but 
instituted two separate suits. It Is contended that the 
decision of this case is res judicata and governs the present 
case. In that argument we are unable to concur. What 
was then decided in that case was that the- two lambardars 
were not jointly responsible to the plaintiff for his share 
of the profits of the year then in suit by reason of the 
arrangement between the defendants. The present suit has 
nothing whatever to do 4rith the profits that were in suit 



then. For all we know the arrangement between the lam- 
bardars may have changed completely; but as a matter of 
law the defendants are jointly responsible to the plaintiff for 
his share of the undivided profits of the mahal. It is futile 
for tfio defendants —and specially the defendant Mukhta 
Prasad— to say to the plaintiff :— " I have collected a very 
small share of youjr profits : therefore you should not sue 
me jointly with the other defendant ; yon must sue both 
separately. 1 ' That, we tljmk, is not the correct view of the 
law*in view of the joint responsibility of the respondents* 
This suit has been dismissed in all the lower Courts on the 
ground that the decision of the Assistant Collector, to 
which we have just referred} operates as a res judicata. In 
our opinion that conclusion is wrong. We must therefore 
allow this appeal, set aside the judgment of all the lower 
Courts as also of the learned Judge of this Court, and as 
the suit was decided in the Court of first instance on the 
preliminary point that it was not maintainable against the 
two defendants, we remand the record through the lower 
appellate Court to the Court of first instance under section 
562 of the Code of Civil Procedure to be replaced on the file 
of pending cases and tried on the merits. Costs here and 
hitherto will abide the event. 
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MUZ AFFARN AGAR. Criminal Revision March 13, 1905. 
No. 27 of 1905. 

Bihari Lai and others v. Chajju and another. 

Criminal Procedure Code, «#. >45 and 435 (3)— Jurisdiction— 
Revision — Power $ »f High Court. 

Notwithstanding the provisions of section 435 (3) of the 
Code of Criminal Procedure, the High Court has jurisdiction 
to call for the records of proceedings purporting to be proceed- 
ings under chapter XII of the (lode if in tact no order in 
writing, such as is required by section 145 (1) of the CSde, 
has been passed by the Magistrate. 

ThiB was an application to revise an order purporting 
to be passed under the provisions of section 145 of the Code 
of Civil Procedure by a Magistrate of the first class of the 
Muzaffamagar district. The application was supported by 
an affidavit which stated that *' the deponent is informed 
and verily believes that no order was passed by the Magis- 
trate such as is contemplated by^ section 145, Civil {sic) 
P/ocednre Code before beginning the proceedings in the 
case." At the hearing neither the counsel on either side 
nor the bench reader were aole to find on the record any 
order under section 145 (1) of the Code, and the case was 
disposed of on the hypothesis of the non-existence of such 
an order. • 

Dtllon, for the applicants. 

The Assistant Government Advocate (Porter), for the 
Crown. 

Knox, J.— The learned counsel for both the parties in 
this case are agreed that there is on the record no order in 
writing as required by section 145 of the Code of Criminal 
Procedure, in which the learned Magistrate has, as required 
by that section, stated the grounds of his being satisfied 
that a dispute likely to cause a breach of the peace exists 
concerning the immovable property referred to in his order 
of the 1st of November 1904. This being the case, I am 
compelled to hold that the proceedings are not such 
proceedings as are justified by Chapter XII of the Code of 
Criminal Procedure. The learned counsel for both the parties 
are further agreed that there is no other section of the Code 
of Criminal Procedure under which the procedure taken by 
the Magistrate could have been taken. I set aside all 
the proceedings as being entirely without jurisdiction, 
together with the order passed nominally under section 
148 (3) of the Code of Criminal Procedure. 

[Subsequently to the disposal of this case, however, it 
was discovered that an order under section 145 (1) of the 
Code of Criminal Procedure had in fact been passed by 



the Magistrate concerned, though whether suck order was 
upon the record of the calse at the lime when the case* was 
before the High Court for disposal was never clearly 
ascertained.— J2d.] 



MEERUT. Second Appeal No. 1078 December 20, 1906. 
► of 1906. • 

Munshi and others (Defendants) ... Appellants, 



Danlat and others (Plaintiffs) 



BB8PONDBNTS. 



Act No. IV of 1882 (Transfer of Property Act), $. $)- Mort- 
gage — Redemption — Effect of purchase by mortgagees of 
part of the moi tgaged property. 

When the integrity of a mortgage has been broken up 
upon the purchase by the mortgagees of the equity of redemp- 
tion in a portion of the mortgaged property, the right of 
redemption of each of the several mortgagors is confined to 
his own interest in the mortgaged property ; he cannot 
redeem the remainder of the mortgaged property against the 
wishes of the mortgagees. Nawab Azimut Ali m Khan v. Joica- 
hir Sing (13 Moo. t. A., 404), Kuray Mai v. Puran Mai 1. L. 
R M 2 All., 5r»5\ and Kirish Chunder Dey v. Juramoni De (5 
C. W. N., 83) followed. # 

This was a suit brought by nine persons alleging them- 
selves to be the heirs of the original mortgagors to redeem 
£ usufructuary mortgage. The Court of first instance (Ad- 
ditional Jdunsif of Ghaziabad) found the interests of the 
mortgagors in the property mortgaged were separate, and 
also that the plaintiff Daulat was the only one of the 
plaintiffs who was in fact entitled to redeem as heir 
to one of the original mortgagees. That Court accordingly 
gave Daulat a decree for redemption of his share. The 
plaintiffs appealed. The lower appellate Court (Subordinate 
Judge of Weerut) found that the original mortgagees, Jwala 
Nath and Debi Singh, had sub-mortgaged their rights under 
the mortgage in suit, and that some of these sub-morlga- 
gees had acquired by purchase portions of the mortgaged 
property. This circumstance, however, had not, according 
to the Subordinate Judge, the effect of destroying the in- 
tegrity of the mortgage. In the result the lower appellate 
Court gave Daulat a decree for redemption of the whole of 
the mortgagee^ property. The defendants appealed to the 
Bigh Court. # • • • 

Gokul Prasad, for the appellants. 

Sorahji, Durga Charan Banerji, Girdhari Lai Agarwala 
and Lakuhmi Narain, for the respondents. • 

ST4NLKY, C.J., and Burkitt, J.— The question raised 
in this appeal appears to us to be concluded by authority. 
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It is this— whether when the integrity of a mortgage has 
beel! broken up upon tne purchase by the mortgagees of- 
the equity of redemption in a portion of the mortgaged 
property, one of several mortgagors is entitled to redeem 
the remainder of the mortgaged property against the wish 
of the mortgagees, or is his right of redemption confined 
to his share of the property. In the case of Nawab Azimut 
AHKkan v. Jowahir Siny (13 Moore's I. A., 404), their Lord- ^ 
ships of the Privy Council held that co-mortgagors, who 
were entitled to a portion of mortgaged property, could not 
redeem against the will of the mortgagee any portion of 
the mortgaged property save their own village. They held 
that thfr mortgagors could not acquire the interest of the 
mortgagee in other parts of the mortgaged property against 
the will of the mortgagee. They say in the course of their 
judgment " that tte appellant (t.*., the mortgagee), if 
desirous of retaining possession of these villages as mort- 
gagee is entitled to do so against the plaintiffs, whose right in 
that case is limited to the redemption and recovery of their 
village of Husseinpur upon payment of so much of the sum 
deposited in Court as represents the portion of the mort- 
, gage-debt chargeable on that village" In this Court in 
the case of Kuray 5f«/ v. Iktran Mai (I. L. R., 2 All., 565), 
Spankie and Oldfield, JJ., adopted the same view and quoted 
the authority of the case to which we have referred. In 
yiat case it was held that where all the proprietors of an 
estate joined in mortgaging it, and the mortgagee subse- 
quently purchased the share of one of the mortgagors, and 
one of the mortgagors sued to redeem his own share 
and also the share of another of the mortgagors, he 
could only redeem his own share. To the same effect is 
the decision of Eampini and Sale, J. J., in the case of OirUk 
Chunder Bey v. Juramoni De (5 C. W. N., 83). In view 
of these decisions we must allow the appeal ; but before 
we can finally determine it, we must have findings of 
the lower appellate Court upon certain issues. These are 
as follows : — 

(1) What portion of the mortgaged property has been 

purchased by the defendants, or any of them, 
and how much of it still remains subject to 
the mortgage of the 10th of July 1843 in the 

• pleadings mentioned ? # 

• 

(2) What portion or share of the mortgaged property 

belongs to the plaintiffs and what proportion of 
• the mortgage-debt is chargeable against that 

portion or share, regard being had to the pro- 
visions of section 82 of the Transfer of Pro- 
perty Act? 



We remand these issues to the lower appellate Court 
under the provisions of section 686 of the Code of Civil Pro- 
cedure, and direct the Court to take such additional evidence 
as majr be requisite. On return of the findings the parties 
will Jiave tne usual ten days for filing objections 



GORAKHPUR. Criminal Revision No. 670 January 2. 
• * of 1906. 

Babban Singh v. Baldeo Singh and others. 

Criminal Procedure Cede, sm 145 and 436 (3) — Jurisdiction— 
Revision— PoicerH of High Court, 

Where there exists an order passed under section 145 (1) 
of the Code of Criminal Procedure and in substantial com- 
pliance with the requirements of that section, the High Court 
has no power in revision to interfere with the proceeding 
under chapter XII of the£ode of the Court passing such order. 
Behari Lai v. Chajiu i supra, p. 49 , Mahadeo Runwar v. buu 
(I. L. R., 25 All., 537) and In the matter of the petition of T. A, 
Martin (L L. R . 27 All., 296)teferred to. 

This was an application for revision of an order passed 
by a first class Magistrate of the district of Gorakhpur on 
the 24th of November 1905 in proceedings under chapter 
XII of the Code of Criminal Procedure. The application 
was presented on the 21st of November 1906 by Babu 
Parbati Charon Chatterji, who informed the Court that no 
proceeding under section 145 of the Code was placed on the 
record. The record was accordingly sent for at the expense 
of the applicant. On its arrival the application was again 
put up and was summarily rejected for the reasons given 
in the following order: — 

Knox, J.— On the 24th of November 1905, an order was 
passed by a first class Magistrate of Gorakhpur, purporting 
to be an order passed under s. 146 of the Code of Criminal 
Procedure. On the 21st of November 1906, or all but one 
year after the order had been passed, this Court is asked to 
revise the order of the Magistrate passed on the 24th of 
November 1905*upon the ground that the Magistrate acted 
illegally and without jurisdiction in the case. Great stress is 
laid by the learned vakil who appeared for the applicant 
upon sub-section (3) of section 145. He contends that no copy 
of the order made under sub-section (1) was published # by 
being affixed to some conspicuous place at or near the sub- 
ject of dispute. The law undoubtedly directs that a copy 
shall be so published. Whether it was or was not so pub- 
lished in the present case, I do not propose to inquire, for 
this reason that the Magistrate concerned appears to have 
acted with jurisdiction, and if he did act with jurisdiction, 
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his . order is final. In support of his argument the learned 
vakil referred me to the following cases : — 

BehariLaly.Chajju (*upr* . p. 49), Mahadeo Eunwar v. 
Bisu (I. L. R., 26 All , 537), In re T. A, Martin (I. L. R., 27 
AIL, 296) and an unreported decision of this Court, Criminal 
Reference No. 189 of 1903, dated the 5th of June 1903.* 
In all the four cases there had not been the order in writing 
contemplated by clause (1) of section 1 45. In the case before 
me there is an order in writing, dated the 21st of Septem- 
ber 1905. In that order the Magistrate states the grounds 
of his being satisfied from information by one Babban 
that a dispute likely to cause a breach of the peace exists 
concerning certain fields within the local limits of his juris- 
diction. The parties concerned were required to attend 
his Court by a fixed date and to put in written statements. 
It would have been well if the* learned Magistrate had set 
out in greater detail (1) the grounds of his being satisfied 
and (2) the subject-matter of dispute^ It is always well that 
these be set out, but I am not prepared to say that the law 
has not been complied with and»that the learned Magistrate 
has acted without jurisdiction. Although, once it is estab- 
lished that the Magistrate has acted with jurisdiction, this 
Court has no concern with the matter, I cannot help notic- 
ing that in the end the learned Magistrate left the parties 
in statu quo ante, and did not interfere with anybody's 
possession. This application is apparently an attempt to 
stir up fresh strife in a matter which has already been up 
to this Court, and if I had jurisdiction to interfere, I should 
on this account be most loath to do so. The petition is 
dismissed. 

* The order in this case was as follows : — 

Stanley, C.J. -The applicants in this case apply to 
the Court under its revisional jurisdiction to set aside on 
order of the Deputy Magistrate of Saharanpur, dated tbe 
30th of January 1903, passed under section 145 of the Code 
of Criminal Procedure, on. amongst other grounds, the giound 
that the order was passed illegally and without jurisdic- 
tion. It appears that there is a dispute pending between one 
Fateh (Jhand and the applicants. Fateh Chand filed a peti- 
tion with a view to have the applicants bound over to keep 
the peace under section 107 of the Code of Criminal Procedure. 
The provisions of that section are totally distinct from the 
provisions of section 145. Upon the hearing of that applica- 
tion the applicants filed a petition resisting the application, 
in which they stated, amongst other things, that a proceed- 
ing would be necessary under the provisions of section 
145 of the Code ot Criminal Procedure, having regard to the 
circumstances which they brought to the notice of the Court, 
and suggested that tbe property in suit should be attached 
and taken under tbe control of the Court pending the decision 
of tbe Civil Court. The learned Magistrate, without observ- 
ing any of the requirements of section 145, proceeded to pass 
an order under that section. Section 145 requires in the first 
instance that the Magistrate shall be satisfied from a police 
report or other information that a dispute likely to cause a 
breach of the pence is existing concerning any land or water, 
etc., and being so satisfied shall then make an order in writing 
stating tbe grounds of his being so satisfied, and requiring 
the parties concerned in such dispute to attend^his Court in 



AGRA. Criminal Appeal No. 1020 of 1906. January 16. 

o e 

Emperor v. Bhola Singh and another. 

Act No. XLV % of 1860 {Indian Penal Code), ss. J304 and 
325— Assault by three person* armed with lathis — Inten- 
tion—Culpable homicide— Grievous hurt 

Three persons attacked a fourth with lathis, and one of 

*the assailants struck a blow which fractured the skull of the 

person attacked and caused his death, but the evidence left 

it in doubt as to which of the three assailants struck that 

blow. 

Beld that the offence of which the three assailants were 
guilty was grievous hurt rather than culpable homicide not 
amounting to murder. Queen Empress v. Duma Baidyg, (I. L. 
R., 19 Mad., 483) followed. 

Thefacts out of which this case arose were as follows :— 
In execution of a decree of the Small Catise Court against 
Bhola Singh and his son Jauhari, the decree-holder Banke 
Lai went to attach their property. He was accompanied by 
the Civil Court bailiff and hischaprasi, Ganeshi Lai his own 
servant, one Ram Chand a neighbour, and others. When 
these persons were seen approaching, the accused untied 
their cattle and drove them off to the jungle. One buffajo 
was seized, and Ganeshi Lai and Ram Chand went in search 
of the rest of the cattle. Bhola Singh and Jauhari, and 
another son Khem Sahai, who absconded subsequently, 
west after them and attacked them with lathis. Ganeshi # 
Lai receive^ from one of the three a lathi blow on the head 
which fractured his skull and killed him, the witnesses 
however, though they saw the three men hitting Ganeshi 

Lai with lathis, were too far off to be able to say which 

* 

person or by pleader within a time to be fixed by him and 
to put in written statements of their respective claims as 
respects the fact of actual possession of the subject of dis- 
pute. Sub-section « 3) provides that a copy of the order shall 
be served in manner provided by the Code for the service of 
a summons upon such person or persons as the Magistrate 
may direct, and that at least one copy shall be published by 
being affixed to some conspicuous place at or near the subject 
of dispute. Only when these requirements have been satis- 
fied is a Magistrate empowered to inquire into the rights* of 
the respective parties to possession of the subject-matter of # 
dispute. Here the Magistrate accepted the suggestion of the 
applicants contained in the petition to which 1 have referred 
as justifying him in wholly disregarding the requirements 
of the Legislature. He passed no order in writing stating 
the grouuds of his being satisfied that there was a dispute 
likely to cause a%reach of the peace existing, if he was so 
satisfied. He did not require t£e parties concerned m the 
dispute to attend his Court and to put in written statements, 
and he did not cause a copy of bis order to be served in the 
manner prescribed by the section. It seems to me futile 
to contend under the circumstances that the order which 
he passed was an order within the provisions of the section, 
orsuchas he was justified in passing* The provisions <5f 
section 145 are somewhat drastic. It gives very extensive 
power to a Magistrate, but, as a protection to the public, re- 
quires him to observe qprtain formalities. If he fails to do so, 
be is acting illegally and without jurisdiction. In this case 
the Magistrate has certainly acted illegally and without juris* 
diction and his order must be quashed. 1 order accordingly. 
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one of them struck him on the head. Bhola Singh and 
Jauhari were convictlti by the* Sessions Judge of Agra 
and sentenced to transportation 4br life under section 304 
o,f the Indian Penal Code. They appealed to the High 
Court. 

J. N. Mukerji, for the appellants. 

# The Assistant Government Advocate (Porter), for the 
Crown. 

Bankrji and Airman, JJ.— This is an appeal by Bhola 
Singh and his son Jauhari against their conviction under 
section 804 of the Indian Penal Code and the sentence of 
transportation for life passed on each of them. It appears 
that a Civil Court Amin went to attach the cattle of the 
accused in execution of a decree of a Couit of Small Causes. 
He twls accompanied, among others, by one Ganeshi Lai, 
a servant of the decree- holder. When the Amin's party 
was seen approaching, the accused untied their cattle and 
drove them off to the jungle. One buffalo was seized, and 
Ganeshi Lai and another man, Ram Charan, went in 
pursuit of the other cattle. The appellants and Khem 
Sahai, another gon of Bhola Singh, who has absconded, 
went after them and attacked them with lathis. Ganeshi 
Lai received a blow on the head which fractured his skull, 
and also injuries on the right side of the chest. As a 
• result of the blow on the head he died shortly afterwards. 
These facts are fully proved by the witnesses for the prosecu- 
tion. None of them, however, is able to say whose blow 
caused the fracture of the skull which resulted in Ganeshi 
Lai's death. Thf question therefore is whether on the 
evidence the two appellants can be convicted of causing the 
death of Ganeshi Lai. As it has not been proved that the 
appellants or either of them struck the fatal blow, and as 
there is nothing to show that there was a common inten- 
tu>n on the part of all the three assailants to inflict such 
injury as was likely to cause death, we are of opinion that 
tha appellants cannot be convicted of the offence punish- 
able under section 804 of the Indian Penal Code. In the 
absence of evidence to shew that there was a common inten- 
tion to cause death or such injury as was likely to cause 
death we think that secti n 804 of the Indian Penal Code 
would not apply. Our view is supportedfby the ruling in 
Queen Emprest v. Duma Battlya (I. L. R, 19 Mad., 483). In 
that case three persons assailed the deceased and gave him 
a beating in the course of wjiich one of the prisoners struck 
the deceased a blow on the head which resulted in his death. 
All three w£re convicted of causing the death of the deceased, 
and were sentenced to transportation for life. In appeal the 
learned Judges, whilst sustaining the#>nviction of the accus- 
ed who had struck the fatal blow, held that in the absence of 



proof that all the prisoners had a common intention to inflict 
injury likely to cause death, the other accused could not be 
convicted of murder. We have now to consider of what 
offence the appellants should be convicted. We think 
th%t, havfng regard to the fa4*that lathis were used by all 
the three assailants, and that the probable result of the use 
of lathis was at least grievous hurt, the common intention 
of the assai'ants may be deemed to have been to cause 
grievous hurt. We ai$ therefore of opinion that all of 
ttiem must be deemed to be guilty of causing grievous 
hurt. We so far allow the appeal as to set aside the 
conviction under section 304 and the sentence of transport- 
ation for life, and, convicting the appellants under section 
325 of the Indian Penal Codg, sentence each of them to 
rigorous imprisonment for five years with effect from the 
4th of OctoBer 1906. 



MORADABAD. Fii»t Appeal from Order January 23. 
No. 71 of 1906. 



Haahmat AH (Plaintifi^ 

v. 
Muhammad Um&r (Defendant) . 



... Appellant, 
... Respondent. 



Act No. IV of 1893 (Partition Act), 8. 4—" Dwelling house 
belonging to an undivided famuy" — Muhammadan*. 

Htld that the expression " a dwelling house belonging to 
an undivided family " as used in section 4 of the Partition 
Act, 1893, is not applicable to a house belonging to a Muham- 
madan family. Ammo Raham v. Zia Ahmed I.L.R., 13 All., 
282/ referred to. 

The plaintiff in this case sued for partition of a one- 
fifth share in a house belonging to a Muhammadan family, 
having acquired the share by purchase. The defendant 
objected that inasmuch i s the plaintiff was not 
"a member of the defendant's undivided family " and the 
value of the share claimed by him was small, actual parti- 
tion ought not to be granted, but the plaintiff might receive 
the value of his share in money. The Court of first instance 
(Munsif of Nagina) rejected this plea upon the ground that 
section 4 of the Partition Act was not applicable, and direct- 
ed a partition* The defendant appealed. The lower appel 
late Court (Additional District Judge of Moradabad) held 
that section 4 of the Act in question did apply, and, setting 
aside the Munsif s decision, remanded the case under section 
562 of the Code of Civil Procedure. From this order of 
remand the plaintiff appealed to the High Court. 

Surendra Path Sen, for the appellant. 
The respondent was not represented. 

Knox and Richards, JJ.— This appeal arises out of 
an order passed by the lower appellate Court remanding 
the case under section 532 of the Code of Civil Procedure 



Digitized by 



Google 



February 20, 1907.] 



WEEKLY NOTES 



53 



for further trial. The suit was brought by the plaintiff, 
who had acquired a one-fifth share in a house, for partition of 
the share which he had acquired. Both the plaintiff and 
the defendants, (who are admittedly the owners of the 
remaining four-fifths of the^use), are Muharamadans. ^the 
Court of first instance granted the plaintiff the relief prayed 
for, and held that the defended ts were not entitled to the 
benefit given by section 4 of the Partition Act, 1893, inas- 
much as the property to be partitioned was not " a dwelling 
house belonging to an undivided family." The lower 
appellate Court held that section 4 did apply in the case of 
Muhammadans, and, overruling^the Court of first instance 
upon the preliminary point, sent the case back for trial as 
already stated. It is here*con tended that section 4 cannot 
apply except in the case of an undivided Hindu 1 family, and 
our attention was called to the Full Bench decision of this 
Court in Amme Rah am v. Zia Ahmed (I. L. R, 13 All., 282). 
The respondent is not representee?, but on the analogy of 
the Full Bench ruling we hold with some regret that sec- 
tion 4 does not apply. We delree the appeal, set aside the 
order of the lower appellate Court and restore the decree of 
the Court of first instance. The appellant will get his 
costs. 



SAHARANPUR. 8econd Appeal No. 1083 January 29. 
of 1905. 



Jhandu Mai (Plaintiff) 



Pirthi (Defendant) 



... Appellant, 
... Respondent. 



Act No. XII of 1887 (Civil Courts Act), m. 13 and 17— Jk- 

risdictUm— Transfer of district from one judgeship to 

another pending an appeal. 

An appeal from a decision of the Mun3if of Kairana in the 
district of Muzaffarnagar was filed on the 3rd of October 1904, 
in the Court of the District Judge of Saharanpur, which then 
had jurisdiction to entertain the appeal. But by a notifi- 
cation of the Local Government of the 24th of February 1905, 
under the provisions of section 13 of Act No. XII of 1887, the 
district of Muzaffarnagar was transferred with effect from 
the 1st of March following from the Saharanpur judgeship to 
the Meerut judgeship. • 

Held that after the date when the notification above re- 
ferred to came into force the District Judge of Saharanpur bad 
no jurisdiction to bear the appeal ; also that the notification 
itself was sufficient authority for the District Judge of 
Saharanpur to transfer the record of the appeal to the Court 
of the District Judge of Meerut. Allah Dei Begam v. Kesri 
Mai (I. L. R., 28 All., 93) referred to. 

The facts of this t ase sufficiently appear from the judg- 
ment of the Chief Justice. 

Sundar Lai and Baldeo Ram f for the appellant. 
Murtaza Alt and Bhagwan Din Dube, for the respond- 
ent. 



Stanley, O.J.— This appeal ari&es out of a suit for^the 
recovery of a sum said to be due on a money bond, exe- 
cuted at Khandala in the Muzaffarnagar district where the 
parties reside. J When the suit was brought it fell within 
the jurisdiction of the Munsif of Kairana, who was sub* 
ordinate to the District Judge of Saharanpur. On the 22nd 
of May 1904 the suit was decreed, and on the 3rd of October 
of the same year an appeal was preferred to the District 
Judge of Saharanpur. Before the appeal was heard, 
namely, on the 24th of February 1905, the District of Muzaf- 
farnagar was transferred by the Local Government under 
the provisions of section 13 of the Bengal, North-Western 
Provinces and Assam Civil Courts Act, 1887, from the 
Saharanpur to the Meerut judgeship, with effect from the 
1st of March following, but notwithstanding this transfer, 
the appeal was heard by the District Judge of Sahafanpur 
on the 15th of June 1905, who, reversing the decision of the 
Court below, gave a decree in favour of the plaintiff. 

From this decree the present appeal has be*n preferred, 
the only ground of appeal being that the District Judge of 
Saharanpur had no jurisdiction to hear 4he appeal. This 
point was not taken in the lower appellate Court. 

Section 13 of the Act to which 1 have referred provides 
that the Local Government may, by Notification in the. 
Official Ga/ette, fix and alter the local limits of the jurisdic- 
tion of any Civil Court under this Act. By the Notification 
of the 24th of February 1905, it is declared that with effect 
from the 1st of March 1905, the local limits of the jurisdic- 
tion of each of the Civil Courts named in Column 1 of the 
Schedule thereto appended shall be the revenue areas as 
specified against each such Court in Column 2. In Column 

1 is mentioned the Court of the District Judge of Meerut 
and the local limits of the jurisdiction are given in Column 

2 as the Districts of Meerut, Muzaffarnagar and a cert&in 
tahsil. It appears to me that the contention of the appel- 
lant is well founded. By virtue of the Notification " the 
District Judge of Saharanpur ceased to have jurisdiction 
in the district of Muzaffarnagar at the end of February 
1905, and could not therefore proceed with the ap{»eal. It 
is contended on* behalf of the respondent that inasmuch as 
the appeal was properly fii^d in his Court befwe the 
Notification of the Local Government came into operation, 
he had jurisdiction to entertain it, that he had no power 
to transfer pending appeals tt any other Judgr, and that 
the business pending in his Court was, not ang couid nor be 
transferred to any other Court 

If an order of^transfer of the appeal was necessary, it 
seems to me that it might have been obtained by an order 
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of the High Court ; but it does pot appear to me that any 
such order of transfer was necessary. The Notification 
coupled with the provisions of section 17 of the Civil 
Courts A«t was, in my opinion, sufficient authority for the 
transfer of the record of the appeal by the District Judge of 
Saharanpur to the District Judge of Meerut. Section 17 
provides that where any Civil Court under the Act has, f rom^ 
any cause, ceased to have any jurisdiction with respect to any 
case, any proceeding in relation to that case which, if that 
Court bad not ceased to have jurisdiction, might have been 
had therein, may be had in the Court to which the business 
of the former Court has been transferred. It would have 
been well if the Act had been more explicit as to the 
transfer wider circumstances like the present. But it seems 
to me that the change of jurisdiction effected by the Noti- 
fication had the effect of authorizing the transfer of pending 
cases to the Court to which jurisdiction was transferred. 



See as to the effect of this section Allah Dei Begam v. Kurt 
Mai (I. L. R, 28 All., 93). 

For these reasons I would allow the appeal, set aside the 
decjpe of Ithe lower appellate,<Jourt and order that Court 
to transfer the record to the Court of the District Judge 
of Meerut with a direction to him to take up the appeal at 
the stage at which it had arfived on the 28th of February 
1905, and dispose of it according to law. The costs here and 
hitherto incurred should, I think, be costs in the cause. 

Burkitt, J.— I concur; but must express my deep 
regret for the hardship wtych our decision will necessarily 
entail on the parties. 

By thb Court :— The ordflr of the Court is that the 
decree of th# lower appellate Court be set aside, and that 
that Court do transfer the record to the Court of the 
District Judge of Meerut for disposal of the appeal. Costs 
here and hitherto will ffe costs in the cause. 
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ALIGARH. 



First Appeal from Order 
No. 76 of 1906. 



Ohunni Lai and others (Defendants) 



January 16. 



ABPBLLftNTS, 



Madan Mohan Lai (Plaintiff) and Radha 
Ballabh and another (Defendants) * -. Respondents. 

Pre-emption — Wajib-ul-arz — Construction of ' document. 

• 
In a Tillage which consisted of three thoks the pre- 
emptive clause of the wajib-ul-ari gave a right of pre- 
emption first in favour of kakiki bhai bhatyon jo eharik 
zamindari hon and in the second degree to co-sharers in the 
second and third thoks of the village, field on a construct- 
ion of this document that as against a stranger a co-sharer 
in the thok in which the jJroperty sold was situate had a right 
of pre-emption although he might not fall under the head of 
hakiki bhai bhatije, • • 

The facts of this case sufficiently appear from the 
judgment of the Conrt. «• 

Durga Char an Banerji, for # tbe appellants. 

Redar Nath, for the respondents. 

Knox and Richards, JJ.— This first appeal arises out 
of a suit for pre-emption. The plaintiff who seeks to 
enforce a right of pre-emption is a relation of the vendor 
and also is a co-sharer in the thok in which the property 
the subject matter of the suit is situate. The defendants 
vendees are complete strangers, who are in no way related 
to the vendor, and who hold no share in the village. The 
plaintiff to establish the custom relies on a clause contained 
in the wajib-ul-arz. That clause is strangely worded. 
It gives a right of pre-emption in favour of first hakiki 
bhai bhatijon jo tharik zamindari hon, and in the second 
degree to co-sharers in the second and third thok into 
which the village happens to be divided. No place is 
expressly given in the wajib-ul-arz to co-sharers who may 
be in the same thok as the vendor, but who do not fall 
under the head of hakiki bhai bhatije. The Court of first 
instance construing the wajib-ul-arz in its strict literal 
meaning refused the plaintiff's claim. The lower appellate 
Court, looking to the extraordinary result that would 
follow if this construction were accepted, namely, that 
entire strangers would have preference over persons, who, 
though not in strict sense of the words bhai bhatije hakiki, 
were still relations and had shares in the same thok as the 
vendor, set aside the decision of the first Court upon the 
preliminary point and remanded the case for further 
inquiry. It is from this order that the present appeal has 
been preferred. Had it been shown that the vendees were 
sharers in the village, we might have held otherwise. But 
under the peculiar circumstances of this strangely worded 



wajib-ul-arz we think the construction ' which the learned 
Judge has placed upon the wajib-ul-arz is the more reason* 
able and equitable construction, and we dismiss the appeal 
with costs. * 



^ ALIGARH. Second Appeal No. 63 of 1906. Januajry 23. 

BalkishanDas (Plaintiff) ... ... Appellant, 

v. 
Madan Lai and others (Defendants* ... Respondents. 
Bond — UnconscionahU bargain— Circumstances under which 
relief may be granted by the Court • 

A person of the age of some twenty-eight years, the son 
of a wealthy father, but of profligate habits and greatly in 
need of money, his father having reftaed to supply him, 
executed a bond to secure a sum of Rs. 500 with Interest, 
which amounted to Rs. 37-8-0 per centum per annum wjth 
Six-monthly rests. The bond further contained a stipulation 
that the borrower should not be empowered to repay the 
money within tluve years, and if he did pay within three 
years, he should nevertheless be obliged to pay three years' 
interest at the rate mentioned. Held that thdugh it could 
not be said that the execution of this bond was procured by 
means of undue influence or that the rate of interest was penal, 
nevertheless the bargain was a/i unconscionable bargain 
against which the Court might properly give relief. The 
High Court affirmed the decree of the lower appellate Court 
which gave the plaintiff the principal sum with simple in- 
terest at the rate of 24 per centum per annum. Madho Singh 
v* Kashi Bam (I.L.R., 9 All., 228), Kirpa Ram v. Sami-ud-diu 
Ahmad Khan (l.UR., 25 All , 284), Kamini Sundari Chaw 
dharani V Kali Prosonno -Ghosh (I.L.R., 12 Calc. 225), 
Kunwar Ram Lai v. Ml Kanth iL. R., 20 I. A., 112) and Paja 
Mokham Singh v. Raja Rup Singh (L.R., 20 I. A., 1*7) 
referred to. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Colvin, Moti Lai Nehru and Oirdhari Lai Agarwala, for 
the appellant. 

Satiih Chandra Banerji (for whom)Surendra Nath Sen), 
* for the respondents. 



Richards, J.— This was a suit to enforce a mort; 
bond. It appears that the defendant executed a bond in 
favour of the plaintiff to secure a sum of Rs 500 with 
interest which amounted to Rs. 37-8-0 per cent per annum 
with 8ix-montWy rests. Furthermore the bond contained 
a stipulation Jthat the defendant borrower should not be 
empowered to pay the money witflin three years, and if 
he did pay within three years, he should nevertheless be 
obliged to pay three years' interest at the rate already 
mentioned. The amount claimed by the plaintiff is* the 
sum of Rs. 8,897-1-0. The defeLce was an allegation that 
at the time of th% loan the defendant had fallen into 
dissolute habits, that his father had refused to provide 
him with any money and that the bargain he had eutered 
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into* was aliatd and un&msoionahje bargain, which should 
not be enforced against him. The Court of first instance, 
sets forth the faete that I have already mentioned and says 
as* follows:—" It, was under such circumstances that the 
bond in suit was executed. The terms of the bond in the 
face of them disclose a hard and unconscionable bargain. 
Only Jls. 200 were paid before the registering officer, the ^ 
rest being previous debts. Kate of interest stipulated 
was Its. 37-8-0 per cent per annum with six-monthly rests. 
The result was that Rs. 50J in a few years had swollen 
• to Rs 3,897-1-0. It also stipulated that the debtor would 
have no jpower to pay oil the bond within three years. On the 
whole I find that it was a hard and unconscionable bargain, 
brought about by plaintiff taking advantage of defendant's 
youthful folly." The Court then directed that the claim for 
Rs. 50(f£rincipal with simple interest at the rate of Rs. 24 
r er cent per annum should be decreed. The plaintiff ap* 
praled against this decree in his favour contending that 
he was entitled to full interest stipulated for iu the bond. 
The lower appellate Court dismissed the appeal. 

•Iu the course ef the judgment the learned Judge says 
that the defendant was no doubt a man in good position, of 
28 years of age, and that there was no reason to suppose 
that any undue influence was brought to bear on him or tha^t 
any unfair advantage was tak«^n of him. He says on the 
Other hand that he was a profligate, addicted fo drink, 
and his father had stopped all supplies, but he was deter- 
mined to raise money at any cost. While the learned 
Judge makes these#remarks he nevertheless finds that the 
largain was a hard and unconscionable bargain. He 
expresses no disagreement with the finding of the Court of 
first instance, and as a result he gave his decision dismiss- 
ing the appeal. 

^Taking the bargain as set forth in the bond it is im- % 
possible to say that it was anything else except a hard 
bargsCin. The stipulation that the borrower should not 
relieve himself from the onus of the terms of the loan by 
repayment before the expiration of three years, while the 
lender might at any moment enforce his security, throws a 
flood of light on the whole transaction. Taking this in 
conjunction with the •admitted facts that at # the time the 
defendant had given *%y to intemperance and profligacy, 
it is impossible to say that there was no evidence upon 
which the Court could come 9 to a conclusion that the 
bargain was h^rd and unconscionable. The appellant takes 
his stand upon the alleged findings of fact of the lower 
appellate Court and submits that npqp these findings of 
fact, unless the interest is by way of penalty within the 
meaning of the section 74 of the Contract Act, as amended, 



he is entitled to his full rate of interest. In my judgment 
the rate of interest was not a penal rate within the 
meaning of that section. But I do not agree with the 
learned counsel for the appellant as to the effects of the 
findings of fact of the Court below. In my judgment both 
the Courts below intended to find and did find upon 
evidence that the bargain wlfich the appellant seeks to 
enforce is a hard and unconscionable bargain. The Courts 
in India have in many cases refused to enforce bargains of 
this nature, and in a very recent case— if irpa Ram v. Sam* 
wrf-rfm Ahmad Khan (I. L. R., 25 AH., 284)— a Bench of this 
Court dismissed an appeal against a decree in exactly the 
same terms as the decree now appealed against. There the 
rate of interest was 2 per cent per mensem with monthly 
rests. The Ubnd had been •entered into by a young man, 
aged 18, of dissolute habits. The bargain was there held to 
be an unconscionable bargain. In the present case the 
facts only differ by the rate of interest being something 
more while the rests were lejss frequent and the age of the 
borrower was 28 instead of lft These are mere distinctions 
in the details of the evidence. The evidence may or may 
not have been as strong in the present case as in the case 
just referred to, but there were in bpth cases circumstances 
upon which the Court was entitled to arrive at the conclu- 
sion at which it did arrive, vn. $ that the bargain was under 
the circumstances such a hard and unconscionable bargain 
that the Court ought not to enforce it without modification. 
As the appellant has thought fit to prefer a second 
appeal, I think he ought to pay the costs. I would 
accordingly dismiss the appeal with costs. 

Knox, J.— I fully agree with what my brother Richards 
has said. As he has pointed out, the Court below while 
finding that u the borrower was a man of 28 years of age, 
of good position, son of a wealthy man, and he was himself 
a man of business, an Agarwala Bania by caste, and a 
Municipal Commissioner, there is no reason at all to 
suppose that any undue influence was brought to bear on 
him or that any unfair advantage was taken of him/' also 
finds *t hat the contract was beyond doubt unconscionable. 
Further, it gave effeot to that finding by a decree, which 
awarded simple interest at 24 per cent per annum from 
the date of the bond to the date of the realization of the 
money instead of the much larger sum asked for in the 
plaint by way of interest The learned counsel for the 
appellant strenuously contended that upon the former of 
these findings his client was entitled to the sum claimed 
as the sum asked for by way of interest could not be con- 
sidered to be a penalty. I agree with him that the case i» 
not one which falls under the terms of section 74 of the 
Contract Act «s amended. But the learned vakil for the 
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respondent, to whom we are indebted for a very exhaustive 
and careful argument, baa taken an equally stout stand 
upon the latter finding. He referred us to a long array 
of cases in which the Courts holding that thej hao^tq 
deal with unconscionable bargains refused to give effect 
to these bargains as contained in the contract* and granted 
relief on terms consonant with equity* The following 
ease* were cited to us :*- • m 

(1) Madho Singh v.Kashi Ram (I.L.R., 9 All., 228 ). # 

(2) Kv*pa Ram v. Sami-ud-din Ahmad Khan (I.L.R., 
25 All., 284). • 

(3) Kamini Sundari Ckaudharani v. Kali Prosonno 
Ghosh (I.L.R., 12 Calc, 225)! 

(4) Kunwar Ram Lai v. Nil Kanth (L. R., 20 I. A., 112)- 

(5) Raja Molcham Singh v. Raja Hup Singh (L. R., 20 
I. A., .127). 

From a careful consideration of these cases I am 
prepared to hold that even where no undue influence has 
been brought to bear on the man or any unfair advantage 
shown to have been taken of him, the bargain may 
Still be an unconscionable one. In the present case the 
security given was a pacca ni*ha*tgah. It is described by 
the learned counsel for the appellant as property of little 
value, specially as the borrower had only a fractional in- 
terest in it. If this be the case, we have then a case on the 
appellant's own showing, in which the borrower had pro- 
perty of little value available, and th<> inference is that he 
was trusted on the credit of his expectations, specially 
when it is admitted that he was the son of a father who 
was both rich and respectable. 

Again when we look at the terms contained in the 
bond we find not only excessive interest but a very one- 
sided term, whereby the lender was empowered to sue for 
the money lent at any time, but the borrower, even if he 
paid the money within three years next after the date of 
the contract, would still have to pay the hfgh rate o^in- 
terest stipulated for just as if he had made no payment at 
all. Upon my asking the learned counsel for the appellant 
whether this provision did not mean that if the borrower 
had tepaid the sum borrowed within a day or two of bor- 
rowing it, he would still have to pay for the Rs. 500 thus 
borrowed the sum of Rs. 562 odd, it was admitted that this 
was the case. These terms speak for themselves. They are 
primd facie oppressive and extortionate, and such as a 
man of ordinary sense and judgment cannot be supposed 
likely to give his free consent to. Where both these 
conditions exist, even if it be not shown that the, lender went 



out of his way to bring an> active inHaenoe upon the b6W 
rower, still the bargain entered into may be an unoonsjionv 
able one. Such a bargain seems to me lobe similar to. 
the bargain in the ease of Madho Singh v. Ka$ki Rim (I. L. 
R., 9 AIL, 228). I find considerable difficulty in d'stin* 
guishing this case from that case if it can at all be distin- 
guished. I therefore fully agree. • 

By the Court. 

This appeal is dismissed with costs. 



ALIGARH. Second Appeal No. 474 of 1905. January 31. 
Daulat Ram (Plaintiff) ... ... Appellant, 

Ram Lai (Defendant) ... .„ Respondent. 

Hindu law— Adoption— Adoption during wife 1 * pregnancy. 

Held that the fact at the time of making an adoption 
the wife of the adopting father is pregnant does not affect the 
validity of the adoption Nagabhushanam v . S^hammagaru 
(I.L R., 3 Mad., 180; and Hahmant Ramchandra v. Bhima- 
charya (I.L.R., 12 Born., 105, followed. 

# • 

The plaintiff in this case sued for a declaration that 

the defendants alleged adoption by one Murli was invalid 
and for recovery of possession of certain land. The Court 
of 4Srst instance (Munsif of Koil) decreed the claim, finding # 
as to the adoption that it was invalid because at the time 
the wife of the plaintiff's adoptive father was pregnant. 
On appeal this decree was reversed by the Additional Subor- 
dinate Judge of Aligarh, who found the adoption to he 
valid. The plaintiff thereupon appealed (b the High Court. 

Satya Chandra Mukerji, for the appellant. 

Jogindro Nath Chaudhri, for the respondent. 

Banerji, J.— The only question In this case is whether 
the pregnancy of his wife is a bar to the right of a Rindu 
to adopt a son. The suit in which this question has arisen 
was brought by the appellant for a declaration that'thQ, 
respondent Ram Lai was not the adopted son of one Murli, 
The Court below has found that Murli did adopt Ram Lai, 
but it seems to be of opinion that at the time of adoption 
Murli's wife wasipregnant It has, however, held that the 
existence of pregnancy did noUinvalidtte the adoption. The 
learned vakil for the appellant contends that this view is 
erroneous, and in support of his contention has referred to an 
old ruling of the Madras Sudder Court in Narayana Redd* 
v. Varda Chala Reddi (Madras Sudde* Decisions, 1859/ p. 
210), in which it was held that an adaption is invalid if at 
the time of the adoption the adopter's wife is pregnant? 
This ruling was considered by that Court in the later case of 
Nagabhushamm v. SeMhammagaru (I.L.R., 3 Mad., 180) and 
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w&s dissented from, fbe learned Judges after referring 
to the authorities on the subject came to the conclusion that 
an adoption by a Hindu with knowledge of his wife's preg- 
nancy was not .invalid. The same view was held by the 
Bombay High Court in Hanmant Ramchandra v. Bkima- 
charya (I.L.R., 12 Bom , 105). I may also refer to Mayne's 
Hindu Law, 7th Edition, p. 187, and Sircar's Tagore La^r 
Lectures, 1891, p. 190. No original authority of Hindu law 
has been cited on behalf of the appellant in support of the 
contrary view, which seems to »>e opposed to general 
principles. I accordingly dismiss the appeal with costs. 



GHAZIPUR. First Appeal No. 31 of 1906. February 2. 
Sbamrathi Singh and others (Defendants), Appellants, 

• v. 

Kishan Prasad and others (Plaintiffs) ... Respondents. 

Hindu law— Joint Hindu family— Family business—Suit to 
recover a debt due to the firm — Parties to such suit. 

Held tffat the managing members of a joint Hindu 
family carrying on a joint family business are not entitled to 
maintain a suit in their own names against debtors of the 
family without joining w^th tbem in the suit either as plain- 
tiffs or defendants all the other members of the family. 
Kattusheri Khanna v. Vallotil Narayanan (I.L.R., 3 Mad., 
234), Balhrishna v. The Municipality of Mahad (I.L.R., 10 
Horn., 32), Ramsebuk v. Ram Lai Koona\o rl.L.R., 6 Calc, 815), 
• Kalidas Kecaldas v. Nathu Bhagwan (I.L.R.. 7 Bom., 26l), 
Imam-ud-din y. Liladhar (I.L.R.. 14 All., 524L Alayappa 
Chetty v. Vellian Chetty (I L.R., 18 Mad., 35), and Angamuthu 
Filial v. Kolandavelu Ptllai M.L.R., 23 Mad., 193) referred to. 
Pate*hri Partap Narain Singh V. Rudra Narain Singh (I.L.R., 
26 All., 528; distinguished. 

The facts of tffis case sufficiently appear from the judg- 
ment of the Court. 

Muhammad Raoof and Oovind Prasad, for the appel- 
lants 

Abdul Majid and Sundar Lai, for the respondents. 

Stanley, C. J., and Bubkitt, J.— -The main question i» 
this, appeal is one of limitation. The suit was brought to 
•recover a sum of Rs. 9,240-7-0 alleged to be due on foot of 
an account stated on the 9th of August 1901. The plaintiffs 
Kishan Prasad, Bishan Prasad and Jarana Prasad instituted 
the suit on the 3rd of June 1904 as managers of a joint 
farcily business, styled Manorath Bhagat Drfana Ram, carried 
on in the District <ft Balliaf to recover the»debt which was 
due by the family of the defendants in respect of money 
dealings. The dealines between the parties had been 
carried on for several years, and on the 9th of August 
1901 the accounts • were adjusted, when the defendants 
Shamrathi Singh, Mahadeo Singh and Hajinandan Singh 
admitted the correctness of the bakftice and affixed their 
signatures to the account, Mahadeo Singh signing it on 
behalf of himself as well as of Shamrathi Singh. 



In their written statements the principal defendants 
objected to the array of plaintiffs complaining that all the 
members of the plaintiffs 1 family had not joined in the suit. 
Inconsequence of this objection on the 92*d of August 1904 
the plaintiffs applied to the Court to have the other mem* 
bers of the familyfedded as parties, stating in their petition 
that they (the original plaintiffs) were the managers of the 
firm and onjbhat accounWbrought the suit in their own names 
aftne, but that with a view to remove t' e objection of the 
defendants, they desired that the names of the other mem- 
bers of the family should be brought on the record. By 
order of the 8th of September 1904 the plaintiffs 4—12 were 
brought on the record as plaintiffs, and Mahadeo Prasad 
and Chhote Lai,. two members of the family, were added as 
defendants. # If the added* plaintiffs were necessary parties 
to the suit, it is admitted that on the 8th September 1904, 
when they were added ^s plaintiffs, the suit was barred by 
limitation. But on behalf of the respondent it was con* 
tended that the original plaintiffs were the. managing 
members of the joint family and as such were entitled to 
institute the suit in their own names alone on behalf of 
themselves and the other members of the ii-mily. The 
learned Subordinate Judge acceded to this contention 
and passed a decree in favour of the plaintiffs. 

One of the grounds of appeal is that a decree against 
the persons of the minor defendants ought not to have 
been granted. Mr. Sundar Lai on behalf of the respondents 
admits that this is so, and so far as the minor defendants are 
concerned the decree should be satisfied out of the joint 
family funds alone. So far the appeal must in any case 
succeed. 

As regards the main question it is first necessary to 
determine whether or not Kishan Prasad, Bishan Prasad 
and Jamna Prasad were the managing members of the 
family when the suit was brought. It appears that at the 
time of the institution of the suit dissension existed between 
some of the members of the plaintiffs' family and hence 
we*find two of them supporting the defendants' case. The 
evidence of these two witnesses only has been translated 
and printed by the appellants. These are the depositions of 
Sarju Prasad and Lachhmi Prasad, sons of the plaintiff 
Itishan Prasad, and themselves plaintiffs. Sarju Prasad 
deposed that there was no leading member in the family 
since about 1890, and that the business of the firm was 
carried on under the orders of all the proprietors. Then 
lie modified this statement and said that the names of those 
by whose orders the business was carried on were Kishan 
Prasad, Bishan Prasad, himself (the witness), Jamna Prasad 
and Lachhmi Prasad. In cross-examination he stated that 
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all Hie suite relating to the family, the ilaka or the firms 
brought since 1890 were instituted in the names of Kishan 
Prasad, Bfchan ftasad and Jamna Prasad only, of in the 
name of Debi Prasad us long as he lived. Debi Prasad we 
may mention was a son of the plaintiff Jamna Prasad. We 
sow oome to the evidence of LachhmrtPrasad. He deposed 
that hundis were drawn by the firm under the signatures of ^ 
all — and then he said they are * signed by*ny of us who 
happen to be present." He admitted, however, thai the 
names of Kishan Prasad, Bishan Prasad and Jamna Prasad 
were entered in respect of the # whole ilaka and the names 
of the other members of the family were not so entered. 
As against this evidence we have the evidence of the plain- 
tiffs Bishan Prasad and Kishan Prasad who deposed that 
they and Jamna Prasad werb the managing members of 
the family. 

The learned Subordinate Judge came to the conclusion 
on the evidence that the original plaintiffs were the manag- 
ing members of the family an£l sued as such, and we have 
no hesitation whatever in agreeing with him as to this. 
The question then is whether the managing members of 
a joint family carrying on a joint family business are 
entitled to maintain to suit in their own names against 
debtors of the family without joining with them in the 
•nit either as plaintiffs or defendants all the other members 
of the family. 

The learned Subordinate Judge held on this point that 
inasmuch as all the business carried on by the plaintiffs' 
family was carried on in the names of the three original 
plaintiffs, and that all suits relating to the family whi.'h 
bad been previously instituted in the Civil or Revenue 
Court had been instituted only in the names of these 
plaintiffs, therefore the suit was properly instituted in their . 
names for the benefit of all the members of the family, 
and that it was not necessary for the other members to • 
join in the suit or to be made parties to it 

The Subordinate Judge is in error in saying that the 
business was carried on in the namcte of the three 
original plaintiffs. It was carried on in the name of the 
plaintiff-' firm. The evidence of Bishan Prasad, Muham- 
mad Suleman and Amjad Ali Khan coupled with the 
dlaintiffs' own statement in the plaint shows this. If the 
question had been an open one, there is a good deal to be 
said in favour of the view taken by the Court below ; but 
it appears to us that it is concluded by authority. 

In the case of Eattu*Aeri Khanna v. Vallotil Narayanan 
(1JLR., 3 Mad., 234) it was held by Turner, C. J., aud Kinders- 
ley s J., that " unless w. here by a special provision of law 
co-owners are permitted to sue through som&or one of their 



members all co-owners ♦must join in a suit to recover their 
property. Co-owners may agree that their property shall ' 
be managed^nd legal proceedings taken T>y some or one of 
their number, but they cannot invest eucli person or persons 
with the competency to sue in his own name on their behalf 
or if sued to represent them." 8argent, 0. J., adopted thia 
statement of the law in the case of BalkrUhna v. Municipality 
of Makad (I.L.R., 10 Bom., 32). In the case of Ramsebuk 
v. Ram Lai Koondoo (I.L.R., 6 Calc, 815) two of the sons out • 
of a joint Mitakshara family, consisting of a father and three # 
sons, and the widow and sons of a deceased son, and 
carrying on business in partnership, sued on a *h«thchitta 
for recovery of the amount payable thereunder. When the 
suit came on for hearing an objection was taken that all 
the parties who ought to sue were not on th# record. 
Thereupon on the application of the original plaintiffs the 
names of the father and the third son were added and the 
plaintiffs were described as surviving partners of the 
deceased son. At the time these additions] persons were 
made parties, the suit was as regards them barred by limita- 
tion. It was held that- inasmuch as tlje original plaintiffs 
could only enforce their claim in conjunction with the * 
added plaintiffs, and the added plaintiffs were barred by 
section 22 of the Limitation Act, the claim of the original 
plaintiffs was also barred, Garth, C.J., who delivered the 
judgment of the Court, in the course of it observed :— 
"When a joint family, or any members of it, carry on a trade 
in partnership and contract with the outside public in the 
course of that trade, they have no greater privilege than 
other traders. If they are really partners they must be 
bound by the same rules of law for enforcing their contracts 
in Courts of law as any other partnership." A similar 
decision was arrived at by a Bench of the Bombay High 
Court in the case of Kalidat Kevalda* v. Nathu Bhapxcan 
(LL.R., 7 Bom., 221). The same question was considered 
in the case of Imam-ud-din v. Liladhar (LL.R, 14 All., 524). 
In that case a suit was brought upon two hundis by one 
only of two members of a firm. The defendants in their 
written statement, as here, raised the objection that all 
necessary parties were not joined as plaintiffs. Upon that 
the other partner applied to be made a co-piaintiff and the 
Court accede^ to the application. %t the time %hen he 
was made a co-plaintiff the suit w& barred by limitation, 
and the Subordinate Judge on that account dismissed it 
On appeal the District Judge allowed the appeal on the 
ground that the defendants did not taise ths> plea of 'non- 
joinder at the earliest possible period. On second appeal 
Edge, CJ.,andTy*ell, J., after a review of toe authorities, 
set aside the order of the District Judge and affirmed the 
decree of the Court of first instance, holding that all the 
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surviving partners of the firm should have been plaintiffs 

* in the suit ; and further that where a Judge, acting under 

section 32 of the, Code of Civil Procedure, cd^s a person 

as a necessary plaintiff after the period of limitation for a 

suit by him alone, or with others, has expired, section 22 of 

the Indian Limitation Act, 1877, would clearly apply to the 

right of "suit of the person so added, and the suit could not 

be maintained without him. In Madras it has been held that 

• the proposition that the manager of a Hindu family can 

.sue without joining those interested with him is one which 

canuot be supported. Alagappa Chetty v. Veltian Chetty 

(I.L.R., l*f Mad., 35) and Angamuthu Pillai v. Kolandavtlu 

PxUai (I.L.R., 23 Mad., 190). 

Mr Mayne in his work on Hindu Law in dealing with 
this question says, at pp. 368 and 869 of the sixth edition :— 
" A necessary consequence of 'the corporate character of the 
family holding is that wherever any transaction affects that 
property all the members must be privy to it, and whatever 
is done must be* done for the benefit of all, and not of any 
single individual, For instance a single member cannot 
# sue or proceed by wa*y of execution to recover a particular 
portion of the family property for himself whether his 
claims be preferred against a stranger who is asserted 
to be wrongfully in possession or against his co-parceners. # 
If the former, all the members must join and the suit must 
be brought to recover the whole property for the benefit of 
all," and later on:— "One member cannot sue by himself 
without joining of asking the consent of the others and 
making the defect go6d by joining the others as defendants. 
If from any cause, such as lapse of time, the other members 
cannot be joined as plaintiffs, the whole suit will fail. 11 

Our decision in the case of Patethri Par tap Narain Singh 
v. Ru£ra Narain Singh (I.L.R , 26 All., 528) which has been 
relied on by Mr. Sundnr Lai does not help the contention 
advanced on behalf of the respondents. That decision was 
baaed upon the peculiar circumstances of the case. The 
objection raised as to non-joinder of parties was not pressed 
by the defendants, and it waB only on appeal that we point- 
ed out the defect in this respect and amended it. We 
observed in our judgment that if the question had been 
raised at the trial, the plaintiff* would no doubt have ob- 
tained in good time the consent of his brother to his name 
being added to the array of parties to the proceedings. 

IJor the foregoing reasons we allow this appeal, set 
aside the decree # of the (Jburt below, and dismiss the plain^ 
tiffs' suit with costs in both Courts. 


[See also Oopal Das v. Badri Nath, Weekly Notes, 1904, 
p. 282.-Ed.] 



GORAKHPUR. Second Appeal No. 286 February 7, 
ofK06. 

Lachm^ Narain and another (Defendants), Appellants, 

* v. 

Uman Oat (Plaintiff) ... ... Respondent. 

Act No. IV of 1882 (transfer of Property Act), ** 86 and 
w 88— Decree for sale on a mortgage — Rate of interest after 
date fi ted for payment 

Wiere a decree for sale on a mortgage gives interest after 
the date fixed by the decree for payments of the mortgage 
debt, it is not necessary that such interest should be at the 
contractual rate. Rameswar Koer v. Mahomtd Mehdi B ossein 
Khan LL.R., 26 Calc, 3D) and Hani Sundar Koer v. Rai Sham 
Krishen 2 C. W. N., 249) referred to. 

The facts of this case sufficiently appear from the 
judgment of tha, Court. 

Parbatti Charan Chatterji and Satya Chandra Muktrji, 
for the appellants. 

Durga Charan Banerji and Oobind Prasad, for the res- 
pondent. ^ 

Stanley, C.J., and Burkitt, J. — The suit out of 
which this appeal has arisen was a suit for sale of mort- 
gaged property under two bonds. These bonds provided 
for the payment of interest at the rafe of 10 J per cent per 
annum ; with a condition that if the interest was not paid in 
the second year compound interest should be charged, and 
that this condition should remain in force until the whole 
amount was paid off. The learned District Judge, modi- 
fying the decree of the Court below as regards interest, 
allowed compound interest up to the date of realization. 
He says in the course of his judgment :— " As for the rate 
of interest to he allowed for the period subsequent to 
the date fixed for payment in the decree, I see no cause 
. to decree any other than the contractual rate. It is true that 
it is compound interest, but the rate 10 J per cent per 
• annum is not a high one, but is a little less than the 
prevalent rate (12 per cent per annum). There was no 
harsh or unconscionable bargain and no hard case. The 
interest will thejefore be the contractual rate up to the 
date of payment. " It is contended on behalf of the defen- 
dants appellants that in view of the decision of their 
Lordships of the Privy Council in a recent case, interest 
should not be allowed over and above the Court rate af test 
the date fixed for payment. In the case of Rameswar Koer 
V. Mahomed Mehdi Hossein Khan (I. L. R M 26 Calc , 39) Lord 
Eobhouse in delivering the judgment of their Lordships 
remarked as follows:— " The High Court founded their 
order on sections 86 and 88 of the Transfer of Property Act, 
which indicate clearly enough that the ordinary decree in 
a suit of this kind (that is a suit for sale on a mortgage) 
should direct accounts allowing the rate of interest provi- 
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ded by the mortgage up to the date of realisation. " It 
was understood in this Court from the language of this 
judgment that the Court in passing a decree upon a mort- 
gage should ordinarily allow interest at the contractual fete 
up to the date of realization. In the recent case, however, 
of Rani Sundar Koer v. Rai Sham Kr\8hek{2 C. W. N , 249) 
their Lordships, referring to the language used by Lord 
Hobhouse in the case of Rame*war<Koer v. Mahined Mehdi 
Bossein Khan, observe that the Judicial Committee did not 
intend in that case to lay down that in passing a mortgage 
decree the Courts should allow interest at the contractual 
rate beyond the date fixed for payment by the decree. Lord 
Daveyin delivering the judgment of their Lordships quotes 
the passage from the judgment of Lord Hobhouse, which 
we have cited, and observes : — "'The expression 'up to the 
date of realization ' may have been used per iucuiram, or it 
may have meant ' the day fixed for ^realization,' as in fact 
it seems to have been understood by the reporter of the case 
in the Indian Law Reports as Repressed in his marginal 
note (l.L.R, 26 Calc, 39). Their Lordships cannot have 
£• intended to say that sections 86 and 88 of the Transfer of 
Property Act indicate that interest at the mortgage rate 
should be paid up to the* time of actual payment of the 
mortgage money to the mortgagee." Then later on, after 
expressing approval of the decree of the High Court in which 
6 per cent per annum interest only, and not the mortgage 
rate, was allowed after the date fixed for the payment of 
the mortgage debt, Lord Davey observes :— " In the present 
case their Lordships have no hesitation in expressing their 
concurrence with the B igh Court of Calcutta, not only in 
allowing interest after the fixed day, but also in allowing 
interest at the Court rate and not at the mortgage rate. 
They think that the scheme and intention of the Transfer 
of Property Act was that a general account should be taken 
once for all, and an aggregate amount be stated in the 
decree for principal, interest and costs due on a fixed day, 
and that after the expiration of that day, if the property 
should not be redeemed, the matter should pass from the 
domain of contract to that of judgment and the rights* of 
the mortgagee should thenceforth depend not on the con- 
tents of his bond but on the directions in the decree." In 
view of this statement of the law by their Lordships it is 
open to the Court in determining the interest which should 
be payable after the day fixed for payment in the decree to 
limit the interest to the Court rate if it so think fit. It there- 
fore is open to us in this case to modify the decree of the 
lower appellate Court in regard to interest. The learned 
District Judge did not think that the case before him 
was such as to justify any reduction in the interest payable 
up to realization and therefore gave interest at the contrac- 



tual rate. We think under* the circumstances of tMs case 
that after the date fixed by the decree for payment s'mple 
interest only should be allowed at the contractual r^te, and 
not compound, interest. To this extent w« modify the 
decree of the lower appellate Court. The appellants have 
substantially failed in the appeal and must pay the costs. 



ALLAHABAD, Letters Patent Appeal February 7. 
No. 74 of 1906. 

Hasan All Khan and another (Plaintiffs)... Apprllants, 

v 
Mazhar-ul-Hasan and others (Defend a nts) . Respondents. 

Act No. XIX of 1S73(N.-JV. P. Land Revenue Act),ss. 154 
and 190 — Mahal taken under direct management-*- Rent 
of sir land fixed by Collector— Sale of mahal before release 
from direct management. 

A mahal was taken by the Collector under direct manage- 
ment and the late proprietor was recorded as ex^proprietary 
tenant of the sir land and his rent was fixed by the JCol lector 
under the provisions of section 190 of Act $o. XiXofl873. 
While still under direct management thH.mahnl was sola 
The purchaser paid up the arrears oMarid revenue due thereon 
and possession was given to him. Held that the purchaser 
was entitled to claim from the ex-proprietary tenant the rent 
fixed by the Collector : it was not incumbent upon him to 
getjhe rent fixed again. 

The fa^ts of this case sufficiently appear from the 
judgment of the Court 

Wallach and O' Conor* for the appellants. 

Satya Chandra Mukeiji, for the respowdents. 

Stanley, C.J., and Bukkitt, J.—Tnis is an appeal 
against a decree of one of the learned Judges of this Court 
sitting alone. 

The suit was instituted against one Ali Mazhar as an 
gx-proprietary tenant to recover the rent of certain lands 
which had been his sir. He had been the proprietor of 
the mahal in which he held this sir land. Many years ago • 
Ali Mazhar made default in paying the revenue assessed on 
the mahal, whereupon the Collector, acting under the 
powers conferred on him by the North -West era Provinces 
Land Revenue A«t of 1873, section 154, attached the mahal 
and took it under direct management. At the # same 
time acting under the provisions of section 190 of the same 
Act, the Collector fixed the rent to be paid in future by Ali 
Mazhar in respect of this lanS. Ali Mazhar was recorded 
as an ex-proprietary tenant. This suit to one to*recover the 
renf so fixed, and alleged to be due and payable for the years 
1308 and 1309 Fasli bjkthe respondents, the representatives 
in interest of Ali Mazhar now dead. That rent was paid 
for many years by Ali Mazhar as the rent of the ex-proprie- 
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tftry holding. On January 20thf 1899, Ali Mauhar's rights 
as proprietor of the mahal were sold in execution of a 
Qjvil Court decree, held by the Bank of IJpper India and 
were purchased by one Gobind Deo. Qobind Deo had hi* 
name entered as proprietor and that of Ali Mazhar removed. 
Qobind Deo of course did not get actual possession of the 
mahal, which continued to be held under direct management 
Eventually Gobind Deo sold the mahal in June 1901 to the 
plaintiffs appellants, who obtained mutation of names in 
their favour in August of that year. In that month they 
paid up to the Collector the arrears of revenue still due 
on the* mahal, which was thereupon released from direct 
management and handed over to them* That was on 

August 27th, 1901,* 

• 

from the above it will be seen that Ali Mazhar ceased 
to be even nominal proprietor of the mahal in the year 
1899 when his name was removed from the village khexcat, 
but he continued to be recorded as an ex-proprietary tenant, 
paying the^ent which had been fixed by the Collector. 

# The present suit for the arrears of rent for the years 
1808 and 1309 Awi was instituted in October 1902. We 
are now concerned with the rent of 1309 Faeli only. 

The Court of first instance and the lower appellate Court 

% gave the plaintiffs a decree for the rent of that year. # On 

second appeal to this Court that decree has been set aside 

and the suit dismissed by a learned Judge of the Court 

Hence this appeal 

The reasons given by our learned brother for reversing 
the decree of the two lower Courts are :— *' I hold that the 
rent not having been fixed by agreement, by order of a Set- 
tlement Officer, or by an order under Act No. XII of 1881, it 
was incumbent on the plaintiffs, before they could recover 
arrears of rent on the ex-proprietary holding, to take steps to 
have the rent determined under the Rent Act." Now if AM 
Mazhar had ever for a day regained his status as a proprietor 
• before the sale of the mahal to the respondents, we might 
have come to the same conclusion as our learned brother. 
If the attachment and direct management had been with- 
drawn, Ali Mazhar would have immediately regained his 
status as full proprietor and would haVe automatically 
ce< sed to be an ex-proprietary tenant. On«a subsequent sale 
to the plaintiffs and on Ali Mazhar again becoming an ex- 
proprietary tenant the plain/iffs in the absence of any agree- 
ment must have applied to have the rent of the ex-proprietary 
holding determined! under the Rent Act. But such an e # vent 
did not occur. From and after the date of the sale to Gobind 
Deo in 1899 Ali Mazhar no longer pc^essed any proprietary 
rights in the mahal. He remained an ex-proprietary tenant 



whose rent had been fixed by the Collector, and he still held 
that status when the plaintiffs purchased the mahal. In 
our opinion when the mahal was transferred to the plaintiffs 
byJUhe Collector in August 1901, the position of Ali Mathar 
was that of a tenant whose rent had been fixed by a competent 
tribunal, and the plaintiffs on the transfer to them acquired 
the right to recover the rent Vhijh Ali Mazhar had up to 
then been paying to the* Collector. We are unable to accept 
tfle contention that the rent fixed by the Collector was fixed 
only for the period of direct management, and that it ceased 
to be payable when the Collector handed over the mahal to 
the plaintiffs. In the section itself there is no indication of 
such an intent on. It does not gven prescribe the person to 
whom the rent is to be paid. It is couched in most general 
and wide language and might well— without straining of 
language— be interpreted to mean a determination of rent 
to hold good till altered by competent authority. In con- 
nection with this argument we would point out that section t 
190 of the Revenue Act provides for the case of sale for 
arrears of revenue as well as for cases of attachment, farming 
etc., and directs that on sale the Collector is to have the late 
proprietor of any sir land recorded as an ex-proprietary ten* 
ant and to fix the rent to be paid by the ex-proprietary ten* 
ant for the land. That rent clearly was not a rent payable 
to the Collector, but to the new proprietor. The Col lector 
could have no claim to it. But under the rule of law laid 
down by our learned brother the new proprietor would 
pot be entitled to recover any rent of the ex-proprietary 
holding until he had had the rent of the holding determined 
under section 14 of the Kent Act XII of 1881. We are un- 
able to accede to that view of the law. .We think that the 
new proprietor would be entitled to receive from the ex-pro* 
prietor the rent fixed by the Collector under the authority 
of section 190, and the law does not impose on him the vexa- 
tious burden of taking action under section 14 of the Ren* 
Act. Similarly in the present case we think the plaintiffs are 
entitled to receive from the ex-proprietary tenants the rent 
fixed by the Collector, who in that matter was a competent 
tribunal acting under statutory power. We do not concur 
with the District Judge in holding that the Collector's pro* 
cedure in fixing the rent was irregular. He ascertained the 
rates of rents payable by tenants at will for similar lands 
and fixed the rental of the ex-proprietary tenant af four 
annas in the rupee lower. Ali Mazhar apparently raised no 
objection aud paid for many years the rent so Axed. 

For the above reasons, being unable to agree in the rea- 
sons giveu by oar learned brother, we set aside the decree 
under appeal and restore the .decree of the lover appaUa* 
Court with costs. 
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MORADABAD. First Appeal 


• 

December 8, 1906. 


No. 250 of 1904. 




Dilawar Husainand 
others (Dkfkndants) 

41 


... Appellants, 



Bhagwat Das and others (Plaintiffs and 

pro forma Defendants) ... \.. Respondents. 

Act So. VII of 1870 (Court ft** Ant), s. 28— Court fee— Ap- 
peal — Grounds of apf>eal challenging the topple decree — 
Court fee paid only on value to the appellants of retief 
sought. 

A decree for sale on several ynortgages was obtained by 
the plaintiff* against a number of defendants. Some of the 
defendants appealed. So far as their interest in the mortgag- 
ed property was concerned, the appellants valued their 
appenl at its. 11.648, the total amount of the decree being 
Us. 28.313, and they paid a court fee in accordance with this 
valuation. Two of the grounds of appeal, however, chal- 
lenged the decree in its entirety. 

Held that the memorandum of appeal should have been 
stamped to the full value of the decree, also that the in- 
euniency of the court fee could not be said to he due to a 
mistake within the meaning of jeection 28 of the Court Fees 
Act, 1870. * 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Abdul Majid, for th« appellants. 

O* Conor, Ghulam Mujtuba and Gokul Prasad, for the 
respondents. 

Stanley, C.J., and Burkitt, J.— Mr. O f Conor, on behalf 
of the respondents, raises a preliminary objection to the 
hearing of this appeal on the ground that the memoran- 
dum of appeal was improperly valued and improperly 
stamped. Trie suit is a suit for sale on a number of mort- 
gages, for the purpose of realising sums of money amount- 
ing in the aggregate to over Rs 25,000. The plaintiffs' 
suit was decreed, a sum of Rs. 28,313 being ascertained to 
be the amounr due on foot of the several mortgages. A 
decree was passed for the payment of this amount by all 
the defendants ; and in default of payment the property, 
the subject matter of the different mortgages, was ordered 
to be sold. The present appellants are a few of the defend- 
ants only, and they have valued the appeal at a sum of 
Rs. 11,648 only and stamped their memorandum of appeal 
with the stamp requisite for an appeal of this value. In 
their memorandum of appeal they have set forth 9 grounds 
of appeal. The first two of these impeach the decree in its 
entirety. The first ground of appeal is that 4l the suit was 
bad on account of misjoinder of parties and causes of 
action." and the second ground is that " a joint claim on 
all the bonds (i.e., the bonds in suit) in which different 
properties were mortgaged against different transferees of 
different properties was not maintainable. Mr. 0' Conor, 
on behalf of the respondents, contends tbat^the first two. 
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grounds of appeal amount to an impeachment of the entire 
decree and that the memorandum of appeal should there- 
fore have been stamped with the stamp requisite for the 
full amount of the decree. Mr. Abdul Majid. on behalf of tfie 
appellants, contends that under the memorandum of appeal 
his clients only seek to be relieved from liability to so 
much of the decree as is in excess of the fair proportion of 
the mortgage debts attributable to the properties which 
have been transferred to them ; and that this being so, the 
value put upon the memorandum of appeal, namely, 
Rs. 11,648, is correct, and the stamp which has been affixed 
is also correct. 

In view of the first two grounds of appeal, we think 
that this is not so, and that the appellants have impeached 
the entire decree in those grounds of 'appeal. Mr ^ Abdul 
Majid, in answer to a question from the Bench, refused to 
give up the second ground of appeal, though he has ex* 
pressed his willingness to abandon all the other grounds 
of appeal, with the exception of the eighth. We think that 
under the circumstances we cannot but hold that the 
entire decree is impeached in this appeal, and that Jhe 
valuation of it is therefore incorrect. The amount decreed 
is Rs. 28,313. This is the value of the appeal, and upon this 
value court fees ought to have been paid. 

Then it is said by Mr. Abdul Majid that the insufficiency* 
in the stamp was due to a mistake within the meaning of 
section 28 of the Court Fees Act, and that an opportunity 
should be given to him of amending or correcting the 
valuation. We cannot accede to this. ^Fhe memorandum 
of appeal was properly stamped if the plaintiffs' own valua- 
tion had been correct. The mistake or inadvertence which 
is referred to in section 28 is, as has been held by this 
Court, the mistake or inadvertence of the Court or its 
officers. There was no mistake on the part of the Court o» its 
9 officers in this case. The stamp was properly assessed upon 
the value at which the appellants valued the reliefs which 
they sought. * 

We might also point out that if we were to allow the 
appellants to proceed with their appeal, and if they were 
successful in establishing the case which they have set up 
in the memorandum of appea^ and obtained immunity in 
respect of any portion of the mortgage-debts which they 
have been ordered to pay, the result would be that the 
other defendants, against wRora a joint decree has been 
passed and who have not appealed, # would be exonerated 
frem responsibility for A larger share of the debt than the 
decree, now imposed upon them. Under these circum- 
stances we see no alternative open to us but to dismiss this 
appeal. We accordingly dismiss it with costs. 
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FARBUKO ABAD. Execution ^pcond Appeal January 7. 
No. 377 of 1900, 

IintiaziBegam (Judgment-debtor) ... ^Appellant, 

v. 

Dhuman Begam (Decree-holder) and 
Bande AJi( Auction purchaser) ... Respondents. 

Civil Procedure Cods, $8. 310,4, 244 (c)— Execution of decree — » 
Order refusing to accept a deposit tendered under $. 810-4 — 
Appeal* 

Held that an order refusing to accept a deposit tendered 
under the provisions of section 310A of the Code of Civil Pro- 
cedure is an order falling within the purview of section 244 (c) 
of the Code and is appealable as such. Oulzari Lai v. 
Madho i&im<l.L.R., 26 All., 447) and Phul Chand Ram v. 
jiureingh Pershad Mieser (I. L. R. t 28 Calc, 73) referred to. 
Bashir-ud-dinv. Jhori Singh (I.L.R., 19 All., 140) not* followed. 
• 

In"this case Dhuman B*»gam in execution of a decree 
against lmtiazi Begam caused certain immovable pro- 
perty of the judgment-debtor to be sold. The sale was held 
on the 13th of September 1905, and the property was pur- 
chased by Bande Ali and AH Husain. On the 2nd of 
November 1905, the day upon which the Civil Courts re- 
opened after the "Dasher* vacation, the judgment-debtor 
made an application under section 3 10 A of the Code of 
Civil Procedure to have the sale set aside ; but did not 
deposit the necessary amount in the Treasury until the 3rd 
of November. The Court of first instance (Munsif of 
Kaimganj) dismissed the application as barred by limita- 
tion. An appeal was preferred by the judgment-debtor 
to the District J udge uf Farrukhabad who, however, held 
that no appeal lay? The judgment-debtor then appealed 
to the Bigh Court. 

Oulzari Lal t for the appellant. 

The respondents were not represented. 

# Knox and Richards, JJ.— The lower appellate Court, 
following the decision of this Court in Bashir-ud-din v. 
Jhort Singh (I.L.R., 19 All., 140), dismissed the appeal 
pending before it on the ground that no appeal lies from 
an order passed under section 3 10 A of the Code of Civil 
Procedure, refusing to accept a deposit tendered under that 
section on the ground that it was too late. In the case 
cited this Court cametto that conclusion in consequence of 
the view then taken "*that a purchaser at an auction sale 
was not a representative, within the meaning of section 244 
of the Code of Civil Procedure, of a party to the suit in 
execution of /he decree in which the sale had taken place." 
Since then, however, this same question as to whether a pur- 
chaser at auction sale is or is not a representative, within 
the meaning of section 241, of a party to a suit, came up 
for decision before a Full Bench of this Court, and it was 



laid down in the case of Oulzari Lai v. Madho Ram (I.L.R., 
26 AH., 447) that an auctio# purchaser at a sale held in 
execution of a simple money-decree against a judgment- 
debtor whose property has been ordered to be sold at the 
auk of mortgages in a mortgage suit Is a representative 
of the jjsdgmenfe-^ebtor within tb* meaning of section 
24* («J of the Cede of Civil Procedure. The result of this is 
that the case of Baehir-ud-din v. Jhori Singh can no longer 
beeited as an authority, and an appeal does lie from an 
order passed under section 310A. The same view was 
taken, by the Calcutta Higtr Court in Phul Chand Ram v. 
Ifursingh Prasad Mis ir (I.1L. R, 28 Calc, 73). The appeal 
is decreed, the decree of the lower appellate Court is set 
aside, and the - proceedings are remanded to that Court 
with- instructions to that Court to re-admit them on the file 
of pending appeals and dispose them of according to law. 
We make no order as to the costs of this appeal. 



BARE1LLY. Execution Second Appeal No. 575 January 8. 

ofl 906. 
Lachhmi Narain (Judomknt-debtor) ... Appellant, 



Bam Chandra (Decree-holder* 



... Respondent. 



Execution of decree — Cioil Procedure Code, $. 331 —Res 
judicata. 

One Ram Chandra seeking to obtain execution of a decree 
against two Hindu widows after the death of the judgment- 
debtors was resisted by Lachhmi Narain, who claimed to be 
tjie nearest reversioner to the widows' deceased husband. 
Instead of taking proceedings under section 331 of the Code 
of Civil Procedure, the Court refused the decree-holder's 
application for execution and directed him to bring a suit to 
establish his title against Lachhmi Narain. The decree- 
holder did not appeal against these orders, nor did he bring a 
suit ; but he brought Lachhmi Narain on to the record of the 
execution proceedings and applied for execution as against 
him. Held that the former order on the decree-holder's 
application for execution, if intended to decide any question 
as to the rights of the parties, was made without jurisdiction 
and could not operate as ree judicata in respect of the decree- 
holder's subsequent application. 

The facts gf this case sufficiently appear from the 
judgment of the Court. 

Gulzari Lai and Sital Prasad Ohoee, for the appellant. 

Oogindro Nalh Chaudhri (for whom Sarat Chandra 
Chaudhri), for the respondent. * 

Knox and Richards, JJ. — This is a judgment-debtor's 
appeal from an order of the Court executing the decree 
dismissing his objection. It appears that one Shi tab Rai 
died leaving two sons, Har Prasad and Mohan Lai. Har 
Prasad had two sons, Beni Prasad and Badri Prasad. Beni 
Prasad had a daughter, Musammat Munna, who was the 
original decree-holder. She has since died and is now 
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represented by Bam Chandra, the present decree-holder. 
Badri Prasad had a son Bhagwat Prasad, who died 
childless, leaving two widows Musammat Dulari and 
Mosammat Saraswati, who were the original •judgment- 
debtors. Mohan Lai had a son, Sita Ram, who had a son, 
named Lachhmi Narain, who is the appellant here. In the 
events which have happened, Lachhmi Narain is the legal 
representative of 3hagwat Prasad, and would be entitled 
to his property after the death of the widows, which e^Bnt 
has happened. Musammat Munna obtained a decree 
against the widows, the confirmation of which is dated the 
34th of June 1898. After her d£ath, Ram Chandra, her son, 
was brought upon the record as decree -holder. After the 
death of the two widows, one Lachhman Prasad was brought 
on the record as judgment-debtor, and an amplication was 
made to execute the decree. The execution of the decree 
was resisted and objected to by Lachhmi Narain, although 
he was no party either to the original suit or in execution 
proceedings. Complaint having been made of his resistance, 
the matter appears to have come before the Court in some- 
what irregular fashion ; but on the 11th of June 1904, the 
Court executing the decree refused the application for 
execution and directed |tam Chandra, the decree-holder, to 
bring a suit to establish his title against Lachhmi Narain. 
The Court made these orders on the ground that Lachhmi 
Narain being no party to the suit brought by Musammat 
Munna against the two widows, Musammat Dulari and 
Musammat Saraswati, was not bound by the decree. Ram 
Chandra did not appeal against these orders, nor did he 
bring a suit. The decree-holder then brought Lachhmi 
Narain on to the record and made the present application 
for execution. Both Courts allowed the application for 
execution and hence the present appeal. The grounds 
argued here are, first, that Lachhmi Narain, although he 
claims as reversioner to Bhagwat Prasad, is not bound by 
the decree against the widows, and, secondly, that even if, 
as a general rule, the reversioner is bound by the decree 
obtained against widows as representatives of the estate, 
there are exceptional circumstances under wliich the appel- 
lant is not bound by the decree in the present case, and, 
thirdly, that the order of the 11th of June 1904 opeiates 
as res Judicata. We have no hesitation in saying that there 
is nd force in the first two objections. It is now established 
beyond doubt that unless there has been an improper trial* 
the reversioner is bound by the decree obtained against the 
widow. As to the second point there is a finding that the 
widows honestly contested the suit and negativing any 
suggestion of fraud or collusion. The only point that 
remains is whether or not the order of the 11th of June 
1904 operates as res judicata. la our judgment it does not 



We think that this order^if intended to decide any question 
as to the rights of the parties, was made without jurisdic- 
tion. Lachhmi Narain having resisted the execution of the 
decree, the Court ought to have numbered and registered 
his claim as a suit under the provisions of section 331 of the 
Code of Civil Procedure. It should then have, proceeded 
under the same section to have decided the entire question 
between Ram Chandra and Lachhmi Narain. Had it done 
so, and had the order not been appealed against, the decision 
no doubt even though erroneous, would have operated as 
res judicata. But instead of so acting, the Court directed 
Ram Chandra to bring a suit. If, on the other hand, we 
treat the application that was made in June 1904 as an 
application relating to the execution of the decree between 
the representative of the decree-holder en one side and the 
representative of the judgment-debtor on the ottt#f?and if 
the Court found that Lachhmi Narain was reprtMttative 
of the judgment-debtor within the meaning of section 344, 
the Court would have no option except to execute the decree. 
It certainly had no jurisdiction under this section to refuse 
to execute the decree and to order Ram Chandra to bring a 
fresh suit. For these reasons we consider* that the appeal 
fails on all points and must be dismissed with costs. 



SHAHJAHANPUR. First Appeal from Order January 9 V 

M No. 57 of 1906. 

PannaLal(DKCREE-HOLDEB) ... ... appellant, 

0, 

Ohakkan Lai (Judgment-debto*) ... Respondent. 

* 

Civil Procedure Code, m. 244, 228— Execution of decree- 
Payment in satisfaction of decree induced by alleged fraud 
of the decree-holder — Application for refund, 

A mortgage decree passed by the Subordinate Judge of 
Lucknow was transferred for execution to the Court of jhe 
Subordinate Judge of Shahjahanpur. One Chakkan Singh, 
•who was a subsequent mortgagee, paid into Court the full 
amount of the decree, and satisfaction of the decree was 
entered up and the case struck off. Subsequently Chakkan, 
Lai applied to the Court at Shahjahanpur for a refund of the 
money so paid upon the ground that the decree-holder had in 
his application to that Court for execution fraudulently 
suppressed the fact that a previous application for execution 
made to the Court at Lucknow had "been dismissed as time- 
barred. • 

Held that the Court at Shahjahanpur had jurisdiction to 
entertain such Application and was noude barred from consider* 
ing what had occurred in the Court at Lucknow. Mathura 
Das v. Laehman Mam (1. L. R. v 24 AH., 239; followed. 

The facts of this case surfciently appear from the judg- 
ment of the Court. . * 

• Tej Bahadur Sapru (for whom lewar 6aran), for the 
appellant ^ 

Jogindro Nath Ckaudhri and Qooind Prasad, for the 
respondent. 
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•Knox and Richards, JJ.—JTiis appeal arises out of 
an application made by one Chakkan Singh to the Subordi- 
nate Judge of Shahjahanpur, under the following circum- 
stances :-*Panna Lai, in whose favour a mortgage decree 
, had been passed by the Subordinate Judge of Lucknow, on 
the 2nd of June 1884, after certain attempts made to execute 
the decree within the jurisdiction of the Subordinate-Judge^ 
of Lucknow, had the decree transferred for execution to the 
Court of the Subordinate Judge of Shahjahanpur, on the 2nd 
of July 1901. On the 25th of July 1901, Panna Lai applied 
to the Subordinate Judge of Shahjahanpur, to put the decree 
in execution. This application was granted. Chakkan 
Singh, who was a subsequent mortgagee, brought into Court 
the full amount due under the decree. That amount was 
paid over to the decree-holder on the 20th of November 
1901, and the case was struck off by the Court of Shahjahan- 
pur as satisfied in full. On the 8th of August 1905, 
Chakkan Singh applied for the refund of the money so paid 
by him. In that application he stated that when Panna 
Lai applied* for execution on the 25th of July 1901, he did 
not mention in column 6 of the form prescribed that he had 
made previous af>plicatiqp for execution to the Court at 
Lucknow, and that on the 17th of Jaunary 1901, the previous 
application had been dismissed as time-barred. He alleged 
that he had only discovered this fraud on the part of tfie 
*decree-holder when he sued for contribution. The Subordi- 
nate Judge held that the decree had only been transferred 
to this Court for purposes of execution and report of satis- 
faction had been sent to the Lucknow Court, there was do 
execution case in this Court, and he could not entertain an 
application for refund. We do not know whether by these 
words the Subordinate Judge of Shahjahanpur meant that 
the certificate required by section 223 of the fact of satisfac- 
tion had been sent to the Court at Lucknow. In the view 
wtflch we take upon the authority cited to us, this point is 
not material. Chakkan Singh appealed from this decision* 
to the District Judge of Shahjahanpur, who held that the 
Subordinate Judge of Shahjahanpur was still seised of the 
case, and under section 244 of the Code of Civil Procedure 
had jurisdiction to decide the question raised by Chakkan 
Singh, as being a question relating to theexqgut ion, discharge 
or satisfaction of th%decree. # He accordingly remanded the 
proceedings to the Subordinate Judge for determination on 
the merits. This is the order under appeal before us. Two 
points were argued before u% on behalf of the appellant. 
The first was to the^ effect that as satisfaction of the decree 
had been entered and the execution proceedings had termi- 
nated, the Court at Shahjahanpur ha^no jurisdiction. On 
the authority of Math**ra f'asY. Lack man Ram (I. L. R., 24 
All, 239), we have no option but to hold that this plea fails. 



The n^xt point contended was that the case having been 
transferred, the Shahjahanpur Court had no power to go 
behind the order of transfer or to consider any matter that 
had Rappetfed prior to the date of the transfer. Section 228 
of the Code of Civil Procedure lays down that a Court 
executing a decree sent to it under Chapter XIX has the 
same powers in executing the decree as if it had been passed 
by itself. It Can hardly be contended that the Lucknow 
Cojirt could* not have considered the effect of the previous 
order dismissing the application as time-barred. If that 
Court could consider it, the Court at Shnhjahanpar had also 
power to consider and determine it, i.e., the mere fact of 
transfer for execution in our judgment makes no difference. 

We dismiss the appeal with costs. 



BENARES. Civil Revision No. 27 of 1906. January 9. 
Ram NarainDube (Plaintiff) ... Applicant, 

r 

The Secretary of State for India in Council 

(Defendant) ... ... Opposite paity. 

Mrguloti»n No. V. of 1799 1 s. 7— Etcheat— Property taken 
charge of by Dintrtet Judge — Period from which title reett 
in the Secretary of State. 

Where property of a person dying intestate and without 
heirs is taken charge of by a District Judge acting under 
section 7 of Regulation No. V. of 1799, such property doe* n t 
vest in the Secretary of State until the period prescribed by 
the Regulation has expired. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Ookul Prasad, for the applicant. 

Ryvee, tor the opposite party. 

Knox and Richards, J J. -Rana Narain Dube, the 
petitioner in this case, brought a suit against the Secretary 
of State for India in Council in the Court of the Judge of 
Small Causes at Benares. It apoears that one Musamraat 
Janki was the tenant of Ram Narain. Janki died intestate, 
so i£ is alleged? leaving personal property. No claimant to 
the property having come forward, the District Judge of 
Benares, under the authority vested in him by section 7 of 
Regulation V of 1799, took temporary care of the property. 
Janki was the tenant of Ram Narain Dube, and at the time 
she died was, according to Ram Narain Dube, in debt to 
him for certain arrears of house rent. It is for the recovery 
of this house rent that a suit was instituted in the Court 
of Small Causes. The suit was defended on the ground that 
the Secretary of State was not the owner of the property 
at the time the suit was brought and was not in possession 
of the, property. The learned Judge held that until the 
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period prescribed by the Regulation expired, the property 
did not vest in the Secretary of State and he could not be 
beld liable for any debt. He accordingly dismissed the 
suit. In revision it is here contended that as under the 
Hindu Law upon the failure of heirs the prof>erty*of a 
deceased person immediately escheats to the Crown, the 
Secretary of State must be taken to he in possession of 
the property. In our opinion* the learned Judge is right. 
The liability of the Secretary of State does not arise until he 
has taken possession of the property This date has eot 
been reached. We do not understand why Ram Narain 
Dube did not as creditor apply to the District Judge for 
letters of administration. Had lie done so, he could ha*e 
paid out of the assets the debt due to himself and he would 
not have been obliged to wait for the expiry of the period 
prescribed for giving notice to the Secretary o# State of his 
intention to sue. This application is dismissed with costs. 



BENARES. Letters Patent Appeal No. 60 January 3. 
of 1906. 

Ram Kishan Shastari Plaintiff) ... Appellant, 

v. 
Kashi Bai Drfbwdant) ... Respondent. 

Act No. XV of 1877 (Indian Limitation Act), «. 12— Limita- 
tion — *• Time lequisite for obtaining a copy." 

The words *' the time requisite for obtaining a copy" in 
the second and third paragraphs of section 12 of the Indian 
Limitation Act, 1877, are not confined to ca**es where the 
person appealing has in person or by a properly authorized 
agent applied for a copy of a judgment, or decree. Ramamur- 
tki 'iyarv. Subramania Aiyar (12 M. L. J. f 385) dissented 
torn. 

This was an appeal under section 10 of the Letters 
Patent of the Court from a judgment of Knox, J. The facts 
of the case are set forth in that judgment, which will be 
found reported in the Weekly Notes for 1906 at p. 223, q. v. 

TV* H >hadur Sapru. for the appellant. 

The resoondent was not represented. 

Stanley, C.J., and Burkitt, J.— We agree with the 
learned Judge of this Court in the conclusion at which he 
arrived. We think it would be unduly restricting the 
language of section 12 of the Limitation Act if we were to 
hold, as did the lower Court, that the application for a«opy 
of the judgment must necessarily be by the appellant or 
somebody proved to have been acting in the matter as her 
agent. The language of section 12 is very general. It 
provides that the time requisite for obtaining a copy of 
the decree shall be excluded in the computation of time. 
The section does not say by whom the copy is to be obtain- 
ed, nor does it introduce the words which have been 
suggested as necessarily embodied in the section, showing 
that thte copy must be obtained for the purposes of an 
appeal. We dismiss the appeal with costs. 



FARRUKHABAD. Second Appeal No. 804 February 16. 

of i90fi. * 

Burner Chand and another (Plaintiffs) Appellants 

v. 
Ardeshir and\nother (Defendants) ... Kespo^dbnts. * 

Contract— Sale of goods by sample— Hulk not equal to 
$awple — Remedy of purchaser. 
% If goods delivered do not answer to the contract, the 
buyer may return them; but he is not bound to do so ; it is 
quite sufficient for him if he give clear notice that the goods 
are not accepted and remain at the risk of the seller. But if 
he exercise any act of dominion over them, he is taken to 
have accepted them under the contract, subject to any breach 
of warranty. Parker v. Palnur (4 B. and A., 387 ; 23 R. B., 
81>), Grimold*by v. Weils (L. R., 10 C. P., 391) and*Perkin$ 
v. Bed (L. R., 18U3, I Q. B. D., 193, referred to. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. • 

J Conor, for the appellants. 

Suudar Lai (for whom Satuh Chandra Banerji), for the 
respondents. 

Stanley, C.J., and Burettt, J .— The question before 
us in this appeal does not appear to us to present any 
serious difficulty. The suit was brought* by the plaintiffs 
to recover a balance due to them in respect of the price of 
curtains purchased by the defendants from them at 
Farrukhabad and consigned by the plaintiffs to the defend- 
ants in ^ondon. The sale was according to sample, ana! 
it has been found — and cannot now be disputed— that the 
goods which weie sent were not in accordance with the 
samp e and therefore there was a breach of contract on the 
part of the plaintiffs Shortly after the receipt of the 
goods in London they were examined, and their condition 
and quality discovered, and soon after the defendants wrote 
to the plaintiffs informing them that the goods were of 
inferior quality and altogether unsaleable, and that they 
were lying at the defendants' warehouse at the risk ofthe 
plaintiffs. If the defendants had satisfied themselves with 
this notification and taken no further action in regatd to 
the goods, it is possible that the plaintiffs could not have 
succeeded in establishing their claim for the balance of the 
purchase money. A sum of Rs. 1.000 on foot of the price, 
namely Rs. 2 0§9, had been already paid. The suit is only 
to recover the balance. Vie defendants not resting 
satisfied with their repudiation of* the goods took upon 
themselves to offer them for sale, and actually sold a portion 
of them for Rs. 600 and handed over the goods so sold to 
the purchasers, and received the pf ice. Ttye excuse *for 
mfeking this sale is that they wished to recoup themselves 
the sum of Rs. 1,0% which they had already paid through 
their agents in Bombay on foot of their con ti act. 
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The Cflurt of first instance gave a decree in favour of 
the*plaintiffs, holding tfriat the defendants having exercised 
dominion over the goods and sold portion of them could 
not resist the claim of the plaintiffs for the recovery of the 
price. Oft appeal, however, the learned District Judge 
reversed the decision of the Court below and held that inas- 
much as the plaintiff had obtained, as he says. •' by triekery" 
f rom^the defendants portion of the price of the goods, the # 
defendants were justified in selling portion of the goods 
and recouping the loss they had sustained. We are unable 
to agree with the Court below in this view of the law. It 
appears to be well settled that if goods delivered do not 
answer to the contract the buyer may return them, but he 
is not bound to do so , and it is quite sufficient for him if 
he give clear notice that the goods are not accepted and 
remain^at the risk <ff the seller ; but if he exercises any act 
of dominion over them, he is taken to have accepted them 
under the contract subject to any breach of warranty. We 
find the law so laid down in the case of Parker v. Palmar 
(4 B. and A.^387: 23 R. R., 318). In the case of Qrimnld$by 
v. WelU(L. R., 10 0. P., 391). where goods were sold by 
sample and the bulk was found by the purchaser on de- 
livery not to be equal to«the sample, it was held that the 
purchaser might reject the goods by giving notice to the 
vendors that he would not accept ihem and that they were 
at the vendor's risk. In delivering the judgment in that 
case Lord Coleridge. C J., observed as follows: Jf A person 
who seeks to reject goods as not in accordance with con- 
tract must do nothing, after he discovers that they are so, 
in the nature of an exercise of dominion over the goods, 
or inconsistent with the property in them being in the 
vendor." In the case of Perkins v. Hell «L. R., 1893, 1 Q. 
B. D., 193; the facts were as follows. The plaintiff sold 
barley to the defendant by sample, to be delivered at a 
certain railway station. On the same day the defendant 
re-sold the barley to a brewer. Afterwards the plaintiff 
discovered that his servants had by mistake mixed some 
inferior barley with the larley sold to the detendaut and he 
gave the defendant notice of the mistake offering to make 
good any deficiency of quality. The barley was duly de- 
livered at the station, and while it was there the Station 
Master at the defendant's request took a#bulk sample of 
the bdrley and sen* it to the defendant. The defendant 
having received the Bulk sample, directed the Station 
Master to send on the barley to the brewer who had 
purchased it but he rejected it as not being in accordance 
witn the sample. Tha defendant then claimed the right to 
reject the barley. But it was held that he was not entitled 
to do so ; that inasmuch as he^had inspected a 
sample at the place of delivery, and ordered the 



barley to be sent .on to the sub-purchaser, he must be 
considered to have accepted it and could not afterwards 
reject it. A. L. Smith, L. J., delivered the judgment 
of the Court, and in his judgment says:— 'When the 
defendant nook possession of the barley at th- station 
and ordered it to his sub- vendees, the property in the 
barley passed to hun and his right of rejection was then 
gone." The rule of law upon«the subject is to be found 
crystallized in section 118 of the Indian Contract Act. 
Intf hat section it is provided that " where there has been 
a contract with a warranty for the sale of goods which 
at the time of the contract were not ascertained, or not 
in existence, and the warranty is broken, the buyer may 
accept the goods, or refuse to accept the goods when 
tendered, or keep the goods for a\ime reasonably sufficient 
for examining and trying yiem and then refuse to accept 
them, provided that during such time he exercises no 
other act of ownership over them than is necessary for 
the purpose of examination and trial." It appears to 
us then that the defendants after the receipt of the goods 
and discovery of their rnferiority, were not justified 
in exercising dominion over a portion of them and selling 
them to outsiders. In doing so, they exercised such 
dominion over the goods as preclude i them from setting 
up the defence which has found favour with the lower 
appellate Court. It may be that they have a right to 
recover from the plaintiffs damages for breach of contract, 
but having exercised acts of ownership over the goods they 
are not entitled to withold the payment of the price agreed 
on. We allow the appeal, set aside the decree of the lower 
appellate Court, and restore the decree of the Court of 
first instance with costs in all Courts. 



SAHARANPUR. Second Appeal No. 535 February 18. 
of 1905. 



Raghubans Puri (Plaintiff) ... 



Appellant, 



Jyojis Swarupa* and another (Dependants), Rkspon dents. 

Civil Procedure Cole, «. 54 -Rejection of plaint — Procedure- 
Plaint not to be rejected in part. 

Held that under section 54 of the Code of Civil Procedure 
a Court cannot reject a plaint in part. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Porter t for the appellant. 

O' Conor, Sundar Lai and Sattih Chandra Baturji, for 
the respondents. 
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Stanley, C.J., and Burkitt, J.— In the suit out of which 
this appeal has arisen the plaintiff asked for a declaration 
that a sale-deed, dated the 18th of October 1901, of property 
specified in the plaint, was void, and claimed possession of 
the property detailed in that deed. He put in an Alternative 
claim, that if the plaintiff was not entitled to possession of 
the buildings upon the land, a decree for possession of the 
land itself might be passed iir*his favour and the defendants 
ordered to remove the materials of, the buildings and that 
the plaintiff might be put into possession of the land. He 
also asked for any other relief to which he might ** in the 
ends of justice " be entitled. 

It appears that some time between the years 1860 
and 1866 the predecessor in title of the plaintiff leased 
at least a portion of the land in dispute to Mr. 
Frederic Wilson, the father* and predecessor in title 
of the defendant Charles Wilson. Upon this land 
buildings were erected and an ex#nsive timber business 
was carried on therein. It is said that the buildings alone 
covered an area of about 18 biyhas. Mr Charles Wilson, 
the son of Mr. Frederic Wilson, succeeded his father in the 
ownership of the demised premises and sold to the defend- 
ant Babu Jyotis Swarupa his interest therein. 

A nnraber of issues were framed, but some of them were 
not tried under the following circumstances. The plaintiff 
in his examination under section 117 of the Code stated his 
inability to define the lands which were included in the 
lease. In consequence of this the learned Subordinate 
Judge passed an order on the 18th of September 1903 
directing the plaintiff to amend his plaint by giving the 
boundaries of the land in excess of the 12 kackha bighas, 
which the plaintiff alleged was all that had been demised 
to Frederic Wilson, or by otherwise indicating sufficiently 
the excess land. The plaintiff stated his inability to do 
bo and the defendants also admitted the impossibility of 
giving the boundaries, but they did not admit that the 
extent of the area of the lease was only 12 bighas. The 
Court under these circumstances considered that it would 
be impossible to grant the alternative reljef claimed by 
the plaintiff in his oral evidence under section 168, (Jivil 
Procedure Code, and ordered the suit to proceed on the 
other issues, and he adds as follows :-" The plaint so far as 
it claims this alternative relief in the general terms 
of paragraph 11 {d) will be held to be rejected under section 
64, Code of Civil Procedure. " Both Courts below found that 
the land which was demised to Mr. Frederic Wilson was 
demised to him on a permanent lease for building purposes 
and that he had erected permanent buildings on the land, 
and that he and his successors in title had continued to 
hold the land under the lease up to the present time. 



The plaintiff appellant has appealed to this^Court and 
raised a number of groun/ls of appeal, one being that Vie 
Court below was not justified under the provisions of 
section 54 in rejecting portion of the claim of the plaintiffs. 
That section only provides for the rejection of a plaint in 
the event of any of the matters specified in that section 
not being complied with. It does not justify the rejection 
^of any particular portion of a plaint, as was the case 4iere. 
The Court ought to have tried the issues which were framed, 
and if the plaintiff failed in his proofs to establish his 
claim then reject the claim. We think the plaintiff should 
have had an opportunity at the trial of establishing his 
case. We cannot therefore dispose of this appeal without 
having a determination of two of the issues which were 
framed by the Court of first instance. These issues are 
Nos. 1 and 4, and are as follows : — • 

" 1. What were the boundaries and what was the extent 
of the land given by the plaintiff's predecessor 
to the father of defendant (2) P 

" 4. Did the defendant (2) sell to defendant (I) any 
excess area of land over and above that area 
which had been given by th* zamindar to His 
father, and what are the boundaries and 
area of such excess ?'* 

# We remand these issues to the Court of first instance 
through the learned District Judge under the provisions of* 
section 56$ of the Code and direct that Court to take such 
relevant evidence as may be adduced by either side. On 
return of the findings the parties will have the usual ten 
days for filing objections. 



BENARES. Execution Second Appeal December 18, 1906. 
No. 290 of 1905. 

Pirbhu Narain Singh Decree-holder) ... Appellant, 

v. 

^taldeo Misri (Judgment- debtor) ... Respondent. 

<# 
Act No. TV o/1882 (Transfer of Property Act), s. 90— Mortem 

gage — Mortgaged property totally incapable of being sold — 

Decree under s. 90 not obtainable. 

Where property mortgaged whs property which the mort- 
gagee could by 6b possibility brinjr to sale in execution of 
a decree under his mortgage, it jras hefdtthnt no decre* over 
under section 9(f of the Transfer of Property Act, 1882. could 
be granted. Kedar Nath v. Chandu Mai (I.L.R., 26 AH., 25) 
distinguished. 

This was an application by a mortgagee for a decree 
over under section 90 of the Transfer of Property Act, 1882, 
based upon the ground that inasmuch as the pro- 
perty mortgaged fcd been found not to belong to the 
mortgagor at all, the mortgagee was entitled to the 
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remedy sought. The Court of first instance (Munsif of 
Benares) dismissed the application, and this order was 
affirmed by the District Judge on appeal. The decree- 
holder appealed to the High Court, which remitted an issue 
as to the* interest possessed at the time of the mortgage 
and at the time of the application under section 90 by the 
mortgagor in the mortgaged property. The finding re- 
turned was that the mortgagor had no rights in the holding 
mortgaged at either 'ime 

Sundar Lai and Ookul Prasad, for the appellant. 
The respondent was not represented. 
Knox, J.— The finding to the issue sent down is to the 
effect ttiat the property mortgaged is an occupancy holding 
of which the mortgagor was not the tenant at the date of 
the last settlement, nor is at the present day. The result 
is thafrthe appellant finds himself with the property mort- 
gaged to him, which, so far as he is concerned, is non- 
existent and which he certainly cannot bring to sale, The 
learned vakil who appears for the appellant eannot refer 
me to any.ruling which goes so far as fr> sav that an 
order may be granted under section 90 of the Transfer of 
Pfoperty Act, ^here no property has been put to sale 
because from no fault of the mortgagee the property mort- 
gaged to him cannot be brought to sale. The remedy 
given by section 90 is an extraordinary remedy and must, 

•therefore, be applied with great care and jealousy, "in 
the present case it does seem a hardship thad the mort. 
gagee is deprived of his security from no fault of his own. 
and is now barred from enforcing a personal remedy in 
the ordin r ry way. The learned vakil asks me to apply the 
principle laid down bv Aikraan, J., in Kedar Keith v Cha*du 
Mai ( I.L.R, 26 All., 25) where, at page 27, the learned Judge 
remarks as follows :— ** In the present case the respondent 
brought to fale the whole of the mortgaged property 
wfcich he could sell, and has thus exhausted his rights under 
the order absolute," and further on adds : - * It appears tQ 
me^that on this state of facts it would be in the highest 

•degree inequitable to refuse him a decree by which alone he 
can recover from his judgment-debtors the unpaid balance 
of money which they owe him." But the procedure adopted 
by the decree-holder in that case was one which could be 
brought into harmony with sections 88, %9 and 90 of the 
Transfer of Property Act. In the present oase it is not so. 
It seems to me I have no alternative but to dismiss the 
appeal, but without cost, as ng one appears for the respondent. 



SH AHJAHANPUJL Second Ap eal No. 1214 January 19 
of 1905. * 

Dammar Singh and another (W>ainj*ffs) appellants, 

v. 
Pirbhu Singh and another ( Defendants) Respondents. 



Ciod Procedure Code„ «. 443— Guardian ad litem— Appoint- 
ment of guardian ad litem other than the certificated 
guardian. 

Held that the appointment, apparently by an oversight, 
as giferdiap ad litem to a minor defendant of a person other 
thnn*the certificated guardian amounted to no more than an 
irregularity and would not of itself vitiat* either a decree 
passed in a suit or a sale consequent upon such decree. 

The facts of {his case are as follows. Pirbhu Singh 
and another sued Dammar Singh and another, who were 
mjjiors, an<? had their* mother Itukhmina Kunwar ap- 
pointed guardian ad litem. This was done apparently in 
ignorance of tha fact that one Jhunni Singh had been 
appointed certificated guaidian of the minor defendants. 
In the suit so brought the plaintiffs obtained a decree 
and some property of the mi dors was brought to sale. 
The defendants then brought the present suit asking for a 
declaration that the decree and sale in the f rmer suit 
were void on the ground that they had not been properly 
represented. The CouHof first instance (Munsif of Shah ja- 
hannur) decreed the suit in part and dismissed it in part. 
Both sides appealed. On Jbpeal the lower appellate Court 
(Subordinate Judge of Shahjahanpur) dismissed the plain- 
tiffs' suit altogether. The plaintiffs thereupon appealed 
to the High Court. 

Jogindro Sath r haudhri for the appellants. 

Muhammad hhaq. for the respondents. 

Stanley, C.J., and Burkitt, J.— We think that the 
view expressed by the learned Subordinate Judge is correct 
There is no doubt that in appointing the mother of the 
minors a3 their guardian ad litem when there was already 
a certificated guardian, the Court acted in violation of the 
provisions of section 448 of the Code of Civil Procedure. 
That section provides that where an authority competent 
to appoint a guardian was appointed o r declared a guardian 
or guardians of the person or property or both of the 
minor, the C^urt shall appoint him guardian ad litem, 
unless it considers for reasons to be recorded by it that 
some other person ought to be so appointed. It does not 
appear in this case that the Court did consider that any per- 
son* other than the certificated guardian ought, to be ap- 
pointed, for it is admitted that no reasons for the appoint- 
ment of the mother as guardian were given in the order 
passed by the Court appointing her. In fact it would seem 
that the Court was ignorant of the fact that Jhunni Singh 
had already been appointed a certificated guardian. It is 
contended before us that the appointment of the mother 
was illegal, and that in consequence of this illegality 
the decree passed in the suit and the sale consequent upon 
the decree are nullities. We are not aware of any authori- 
ty for such a proposition. We are disposed in the absence 
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of authority to hold that the violation* of the provisions 
of section 4 43 by the Court is merely an irregularity and, 
as such, does not of itself vitiate either a decree passed in 
a suit or a sale consequent upon such decree. a For Jhese 
reasons we concur in the finding of the lower appelate 
Court and dismiss the appeal with costs. 



AGRA. 



First Appeal No 182 *>f 1905. a January 21. 



Mohammad Husain and another (Plaintiffs Appbllants, 

v. 
Sheodarshan Das and others (Defendants) Respondents. 

Mortgage— Usufructuary mortgage — Redemption — Mahkana 

allowance— Set-off— Further mortgage* created by $ome 

only of the mortgagees on their, own shares.. * 

In a deed of usufructuary mortgage the mortgagees 
covenanted to pay to the mortgagors Ks 1,000 a year as 
malikana allowance and agreed that this allowance might be 
recoverable by separate suit. Hefa that th* mortgagors 
suing for redemption were not precluded from setting off the 
arrears of malikana allowance d>je to them against the mort- 
gage debt. 

Where also some of the usufructuary mortgagees sub- 
sequently mortgaged their own shares and covenanted that 
they would not redeem the origin »1 mortgage without at the 
same time redeeming the^ubsequent mortgages, it was held 
that the mortgagors as a body were not precluded from 
exercising the right to redeem independently the earlier 
mortgage. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Muhammad Ishaq, for the appellants. 

Jogindro Nath Chaudhti and Satish Chandra Banerji (for 
whom Satya Chandra Mukerji), for the respondents. 

Stanley, C.J., and Burkitt, J. — This appeal arises out 
of a suit for redemption of a usufructuary mortgage of the 
11th of September 1861. The Court below decreed the plain- 
tiffs' claim and the only question which has been raised in 
this appeal is as to the amount payable for redemption. 
The learned vakil for the appellants has only pressed two 
matters in his argument before us. The firsj is as to the 
sum of Rs. 1,175 which was paid by the mortgagees* in 
order, as they say, to protect the mortgaged property from 
sale in execution of a decree of the 26th of September 1860. 

Mr. Muhammad Ishaq, on behalf of the appellants 
argued that this decree was obtained on a simple money bond, 
and that the mortgagees were not, therefore, entitled, under 
the provisions of section 72 of the Transfer of Property 
Act, to advance any money to satisfy the decree, inasmuch 
as in any case only the equity of redemption could have 
been sold and the sale would have been without prejudice 
in any way to the mortgagees' rights under the mortgage 



Reference has been made to the decree and th% bond on 
which it was based, and vte have come to the conclusion, 
although we have had difficulty in interpreting these docu- 
ments, that in Sact by the bond in question the mortgagors 
did charge the whole of their property with the payment of 
the mortgage debt. This certainly was the view which 
was taken by the Court. The decree is datfd the 26th of 
^September 1860, and by it the plaintiffs were found to be 
entitled to a sum of Rs. 1,482-8-0 as principal, together with 
interest. It provides that the amount of the decree shall be * 
recovered from the property of the defendants which has 
been hypothecated to secure the debt. The two villages be- 
longing to the mortgagors were in execution of this* decree 
attached and ordered to be sold, and it was to protect the 
property from this sale that the mortgagees purchased the 
decree. The mortgage which is sought to be redeemed in 
this suit is of date the 11th of September 1861, and was, 
therefore, puisne to the bond on foot of which the decree 
of the 26th of September 1860 was passed. The mort- 
gagees, therefore, had an interest under they mortgage 
in protecting their property from sale. "We agree in the 
view taken by the Court below as to this. * • 

The next and only other question relied upon by the 
learned vakil for the appellants is that in the mortgage 
sought to be redeemed, a provision was trade for the pay- 
ment by the mortgagees to the mortgagors of a malikana 
allowance of Rs. 1,000 annually. This allowance, he argues, 
should be set off against any sum found to be due on the 
mortgage. We think that he is right as to this. The 
learned Subordinate Judge disposed of this question in 
this way. He says that under the terms of the compromise 
of 1861 there was no provision for such set oft. On the 
contrary the provision was that if the malikana was not 
paid, it might be recovered by a separate suit. No doubt 
it was agreed that the malikana might be recovered by a 
separate suit, but this does not prevent the mortgagors so 
far as they are entitled to any arrears of malikana allowance 
from having it set off against a proportionate part of the 
mortgage debt. We disagree with the decision of the 
Subordinate Judge on this matter. This will render 
necessary a refyence to him to ascertain what portion, 
if any, of the malikana allowance remains unpaid and to 
whom it is payable. This disposes -of the only matters 
pressed before us on this appeal. 

We have, however, to deal with objections which have 
been filed by the respondents under section 561*of the Code 
of Civil Procedure. 

Mr. Satya Chandra* on behalf of the respondents, has 
raised two points. The first is that on the amount which 
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his clients paid for the purchase of the decree of the 26tb 
of September 1860, namely, R£ 1,175, the Court below 
ought to have awarded his clients interest at the rate of 
IS per cent per annum and not at 9 per c#nt. We thiuk 
that he is wrong in this contention. In the mortgage of 
11th of September 1861, there is no provision whatever 
as to the rate of interest. That deed only provided that the 
usufruct of the property should be taken in lieu of interest 
This being so, section 72 of the Transfer of Property Act 
governs the matter. It expressly provides that in the 
absence of a contract to the contrary, money paid for the 
preservation of the property from sale, et cetera, should be 
added tS> the principal money secured by the mortgage at 
the rate of interest payable on the principal, and where no 
such rate itfixtd, at the rate of 9 per cent, per annum. In 
this cgse no rate of interest having been fixed, the rate 
payable under the section of the Act in question is 9 per 
cen»\ per annum. The Court below, therefore, rightly 
allowed 9 per cent, only in respect of this amount. 

There remains then only one other question which 
was pressed before us, namely, that subsequent to 
the mortgage of 1861, s%me of the mortgagors executed 
further mortgages in favour of the mortgagees and in 
some cases covenanted that they would pay the mortgage 
jdebts with the money payable on the mortgage sought 
to be redeemed, that is, that they would npt redeem 
the mortgage of 1861 without redeeming also the later 
mortgages. There might be force in this contention if all 
the mortgagors had joined in these transactions, but we 
find that only some of the mortgagors entered into subse- 
quent transactions dealing with their owu shares of the 
property ; and this being so, we fail to see how the mort- 
gagors as a body can be precluded from exercising the 
right to redeem independently the earlier mortgage of 1861. 
This disposes of the objections. We dismiss them with 
eosts. 

* As regards the appeal we cannot dispose of it finally 
without having a determination of two issues, which we 
shall refer to the lower appellate Court under the provi- 
sions of section 566 of the Code of Civil Procedure. The*e 
issues are :— 

(1) Does any portion of the malikana allowance, agreed 
to be paid to the mortgagors under the agreement of the 
11th of September 1861, remains unpaid. If so, how 

much ? • • 

• 

{2t If any sum remains unpaid in respect of the mali- 
kana allowance, who are the parties now entitled to the 
same? 



We shall askflhe learned Subordinate Judge to dispose 
of these issues as speedily as possible, allowing such 
evidence to be given by both parties as may be deemed 
relevant. On return of the findings the parties will have the 
uspAl ten days for filing objections. 



MORADABAD. First Appeal No. 233 of 1904. January 22. 
D*mbar Siifgh and another (Plaintiffs) ... Appellants, 



Jawitri Kunwar (Dkfkndant; ... 



.Respondent. 



Act No. IV of 1882 (Transfer of Property Act), s. 41— Trans- 
fer by ostensible owner — Owners of property transferred 
minors — Guardian incapable of consenting to apparent owner- 
ship of transferor. • 

Held that the guardian of a minor owner of immovable 
property is incapable of consenting, even though such con- 
sent be express, to a»4hird person holding himself out as 
owner of the minor's property, so as to enable a transferee 
from such person to claim the benefit of section 41 of the 
Transfer of Property Act, 1*42. 

The facts of this case sufficiently appear from the 
judgment of the Court . 

0'Co7ior, Jogindro Nath Chaudhri and Tej Bahadur 
Sapru, for the appellants. 

Muhammad Ishaq, for the respondent. 

Stanley, C.J., and Burkitt, J. — The suit out of which 
mis appeal has arisen, is closely connected with First 
Appeal No. 231 of 1904, in which we have delivered 
judgment to-day. In that case it will be remembered that 
one Beni Singh and his father, Jai Singh, had some litiga- 
tion whitm eventually ended in a partition suit, by which 
Beni Singh took one-half of the properry and his father, 
Jai Singh, remained in possession of the remainder. 
Beni Singh's wife was one Jawitri Kunwar. This suit 
is to recover possession of certain villages which were con- 
veyed by Beni Singh to Musammat Jawitri Kunwar by 
a sale-deed ofjhe22ndof January 1886. It is contended 
that Bmi Singh had no title whatever to make that con- 
veyance. This point was not raised in the Court below 
Most of the villages conveyed by that sale-deed came to 
Jai Singh after the partition between him and hi* son, 
Beni, on the successive deaths of two widows, Musammat 
Tulsha and Musammat Khushalo in 1881 and 1883. On 
their deaths the properties of their husbands, Sher Singh 
and Dhuma Singh, came to Jai Singh by collateral succes- 
sion. It is shown that Beni Singh for some time acted as 
sarbarahkir of his s:ep- mother, Musammat Rukmin 
Kuuwar -from the death of Jai Singh in 1835 down to 
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the year 1887. In the latter year Rtfkmin Kunwar was 
appointed guardian of the person and property of her 
minor sons. It was during this period (1885 to 1887), while 
Beni Singh was acting as aarbarahkar, that he executed 
the transfers to his wife, Musammat Jawitri Kun%ar, 
after having had his name recorded in respect of those 
villages on his father's death. The transfer purports to 
have been made in consideration of a sum of Rs. 6,000, 
which Beni Singh acknowledges 'to have received from 
his wife. The plaintiffs appellants, who are the sons of 
Jai Singh by his wife Musammat Rukmin Kunwar, claimed 
possession of these villages as pa,rt of their father's estate. 
The Subordinate Judge gave them a decree for possession, 
but on condition that thoy should repay to Musammat 
Jawitri Kunwar the sum of Rs. 6,000 which was said to 
have been paid by her to her husband as consideration for 
the sale. The reason which the Subordinate Judge gives 
for the order is because it was pvj&hased by Musammat 
Jawitri Kunwar " in good faith, in lieu of Rs. 6,000 at a 
time when Beni Singh was trje ostensible owner of the 
property with the implied consent of Musammat Rukmin 
Kunwar, the mother and guardian of the person and 
property of the plaintiffs, and Musammat Jawitri Kunwar, 
a par d anas hin lady, had acted in good faith after taking 
reasonable care to ascertain, so far as she could, that 
Beni Singh had power to transfer the said property 
to her." We find it difficult to understand exactly 
the reasons given by the Subordinate Judge for 
refusing to give other than a conditional decree. Presum- 
ably this order is passed under the provisions of section 
41 of the Transfer of Property Act. That section lays down 
as follows : — " Where, with the consent, express or implied, 
of the persons interested in immovable property, a person 
is the ostensible owner of such property and transfers the 
same for consideration, etc., etc." Now the first point to 
notice in this case is that the consent, express or implied, 
which is to be given must be that of the persons interested. 
Who were th«> persons interested in the villages which form 
the subject of the deed of conveyance P They^were, undoubt- 
edly, the two plaintiffs appellants. They were the «nly 
persons who could give such a consent, whether implied 
or express. But at the time when this transaction took 
place, they were infants of tender years who could not 
possibly give such consent. Then the learned Subordinate 
Judge says :— " With the consent of the mother and guar- 
dian Musammat Rukmin Kunwar." But Musammat 
Rukmin Kunwar was not a person personally interested 
in the property, and we are unable to say that the consent, 
even if express, given by a guardian to a third party to 
bold himself out to the world as the owner of the infant's 



property, would be such a consent as is requirecbby section 
41 of the Transfer of Property Act.* To hold so would° be 
to open a wide door to fraud. We note the fact that it is 
admitted on both sides that there is no shred of evidence 
that consent was given by Musammat Rukmin Kunwar. 
Wt) would also point out that at the date of the conveyance 
by Beni to the respondent, Musammat R ukmin Kunwar 
«vas not the guardian of the property of her children* For 
the above reason we are of opinion that the lower Court 
acted wrongly in imposing in its decree a direction that 
the appellants should first of all pay Rs 6,000 to ^Lu*ammat 
Jawitri. 

o 

Mr. O' Conor, for the appellants, also complains that 
the lower Court has given mssne profits only from the date 
of the decree and not from the date of* the institution of 
the suit. We think that as a matter of course on getting 
a decree for the recovery of mesne profits a successful plain- 
tiff is entitled to mesne profits at least from the date of the 
institution of the suit. We therefore modify the decree to 
this extent. For the above reasons we allow* this appeal f 
and we give the plaintiffs appellants a decree for possession 
of the property in suit unrestricted by the burden of paying 
Rs. 6,000 to Musammat Jawitri Kunwar, and we give 
mesne profits from the date of the institution of the suit. 
The appellants are entitled to their full costs in both 
Courts. 

We may mention that several objections were filed in 
this Court after the presentation of the appeal under the 
provisions of section 561 of the Code of Civil Procedure. 
According to law, those objections should have been filed 
within one month from the date of the service of summons 
on the respondent. Now here it has been shown that the 
summonses were served on the 5th of December 1904, and 
these objections were not filed until the 9th of January 
# 1905, that is to say, they were four days late. They should 
have been filed on the 5th of January at the latest. An 
attempt has been made to explain this delay by saying 'that 
the respondent was away from the village when the sum- 
mons was served. An affidavit has been put in to support 
this excuse for the delay. To that affidavit we give very 
little credit. Wfe cannot understand how the person who 
8 wore to its truthfulness, who «s the agent of Musammat 
Jawitri, did not, if his story be true, at once inform her 
of the service. Further we have before us the affidavit of the 
process-server who swears that Musammat Jawitri was at 
the time in her house, that he could mot obtain access 'to 
her and, therefore, he was obliged to affix the summons on 
the door of the housV We refuse to entertain the objec- 
tions and reject them with costs. 
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SHAHJAHANPUR. Execution Second Appeal January 22. 

No. 924 of !906. 
Pitam Singh (Decree-holder) ... Appellant, 

V. 

Tota Singh and others (Judqment-dbbtors), Respondents. 
Act No. XV of 1877 (Indian Limitation Act), sch. II, art. 

179— Execution of decree— Limitation— " Step in aid of 

execution." 

Held that an application made by the transferee <>f a 
decree asking that his name might be substituted on the 
record for that of the original decree-holder, and a further 
application asking for time to serve one of the judgment- 
debtors, whose address was not then known, with notice 
of the application for substitution were both applications made 
CO the proper Court to take some step in aid of execution 
within the meaning of article 179 of the second schedule to 
the Indian Limitation Act, 1877. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Oulzari Lai, for the appellant. 

Qobind Prasad, for the respondents. 

• Knox and Richards, JJ.— This second appeal arises 
out of execution proceedings taken by the appellant, who 
is the transferee of Musammat Gomti, the original decree- 
holder. The decree was transferred to Pitam Singh on the 
•12th of January 190), and on the 19th of March 1&)2. 
Pitam Singh, admittedly within time, applied to*the Court 
executing the decree that his name might be substituted 
for the name of Musammat Gomti. Notice in writing of 
this application was by the Court's order sent to the 
various judgment-debtors. One of them, Pnlandar Singh, 
could not be found, and on the 81st of May 1902 Pitam 
Singh applied to the Court for further time, stating that 



he could not find*the address of Pulandar Singh. The 
decree will be barred unless it be held that both these 
applications are steps in aid of execution within the meaning 
of cjfiuse (4) of article 179 of the second schedule of the 
Indfan Limitation Act, 1877. The respondent contends 
that inasmuch as the application of the 19th of March 1902 
merely asked for substitution # of names and did not contain 
any prayer for execution, the application is not one in 
accordance with law to ftie proper Court to take some steps 
in aid of execution of decree. The application of the 19th 
of March 1902 was evidently intended by Pitam Singh as 
a necessary preliminary torfurther proceedings in execution. 
The Court dealt with it as such. The application of the 
31 st of May was also necessary to carry into effect the 
order of the^Court passed on the application of the 19th of 
March. We have no doubt that both the applications were 
bond fide, and the delay that has since taken place is 
explained by a suit which was instituted to set aside the 
transfer by Musammat Gomti in favour of Pitam Singh. 
The only question we have \>o decide is whether these appli- 
cations come within the language used in clause (4) of 
article 179. We decide this question in the affirmative. 
They were bond fide applications made with the intention of 
keeping the decree alive, and the decree could not be executed 
until notice of the application under section 232 had b en 
given to the transferor and the judgment-debtors, and their 
objections heard. There h£s certainly been considerable 
delay and this affeds our order regarding costs. We decree 
the appeal, set aside the decrees of both the Courts below 
and return the proceedings through the lower appellate 
Court to the Court of first instance with directions that 
that Court place the proceedings upon the tile of pending 
proceedings and proceed according to law. We make no 
order as to costs. 
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AGRA. First Appeal from Order No. l« May 80, 1890. 
of 1890. 



Day* Kishan Plaintiff) ... 

p. 
Dharam Das (Defendant; .. 



... Appellant, 
... Rrspondent.\ 



Arbitration — Award— Misconduct of arbitrator — Arbitrator 

making prtvaie inquiries. 

Held that it amounts to legal misconduct for an arbitrator 
to make private inquiries and to mate his award «n informa- 
tion which he had privately obtained which the parties hdti 
noL got opportunities of checking. 

In this case the parties to a suit in the Munsif's Court 
referred the matters in dispute between them to arbitration. 
The arbitrator delivered tyi award. The defendant filed 
o jeetions in the Munsifs Court; but these were overruled 
and the Muusif made a decree in accordance witff the award. 
An appeal was preferred by the defendant to the District 
Judge, who set aside the Munsifs decree upon the ground 
that the arbitrator had been guilty of misconduct in 
making private inquiries into th| subject of the reference 
without the knowledge of the parties. Against this decree 
the plaintiff appealed to the High Court. 

Jogindro Nath Chaudhri, for the appellant. 

Suudar Lai and rfajendia Nath Mukerji, for the 
respondent. 

Edge, C.J., and B&odhurst, J. — It was a misconduct 
of the arbitrator. We do not say that it was in this case 
moral misconduct on his part to make private inquiries 
and to make his award on information which he had 
privately obtained which the parties had not got oppor- 
tunities of checking. We dismiss the appeal with costs. 



AGRA. Second Appeal No. 11 of 1906. January 22. 
Mali Plaintiff) ... ... ... Appellant, 



Respondents. 



Nanig Bam and another (Dkfrndants) 

Hindu I** to — Hindu widow — Right of widow to self-acquired 
momole pi optrty of her husband. 

The widow of a Hindu who died possessed of certain eelf- 
acquired movable property sued and obtai ned a decree for su*h 
prop«rt\ Held that the Court had no tight to annex to its 
decree in favour of the widow a condition that she must Hie 
security not to spend any portion of the amount decreed to 
her for any purpose other than the maintenance of herself and 
those dependent upon her. 

One Chhajju Mai, a postmaster in Raj put ana, died leav- 
ing certain money (Rs. 1,996) in deposit in the Post Office 
Savings Bank, and Rs. 241 were due to him as arrears of 



pay. His widow Musammat Muli applied for letters of 
administration, but her application *was resisted by hfcr 
husbands* brothers Nanig Ram and Panna Lai, and was « 

rejected. Musammat Muli than instituted a suit for a 
declaration that she was entitled to the money left by her 
deceased husband. The Court of first instance (Subordinate 
Judge of Agra) made a decree in favour of the plaintiff. 
Uhe defendants appealed. The lower appellate Ceurt 
(District Judge of Agra) modified the decree of the first 
Court by attaching a condition that the plaintiff should file % 
security that she would not expend the moneys decreed to 
her '* for purposes other than the maintenance in a befit- 
ting manner of herself and her household dependents." 
The plaintiff appealed to the High Court. 

Satya Chandra Mukerji and Qulzan Lai, for the 
appellant. • 

Durga Charan Banerji and Mohan Lai Sandal for the 
respondents. 

Knox and Richards, J J.— In this suit the plaintiff 
sought a declaration that she was entitled to a sum of 
Rs. 1,996, standing to the credit of her deceased husband 
in the Post Office Savings Bankmnd also to the sum of • 

Rs. 241 due to her deceased husband as arrears of his pay 
as postmaster. Both the Courts below have held that 
Rs.« 1,996 and Rs. 241 were the self-acquired property of m 
Chhajju, deceased husband of the plaintiff. It appears 
that after the death of Chhajju the plaintiff applied for a 
succession certificate. Her application was opposed by 
Panna Lai, a brother of the deceased, who claimed that the 
deceased and he were members of a joint Hindu family 
and that the money was joint family property. His 
opposition was successful and the succession certificate was 
granted to Panna Lai and another brother and not to the 
plaintiff. Thereupon the plaintiff brought tihs suit. The 
only part of the decree of the lower appellate Court objected 
to is that part, which annexes a condition to the receipt of 
the money by the plaintiff that she should file a security* 
bond to the effect that she would not spend any portion of 
the said amount for any purj»ose other than the maintenance 
of herself and those who depend upon her. In our judgment 
the lower appellate Court had no right whatever to 
annex this condition to the* decree* made in fav6\ir of 
the plain i iff. The learned Ju Ige seems to have dealt with 
the case as if he had before him an application for a succes- 
sion certificate. No case whatever was made by the defend- 
ants that the plaintiff had wasted or was atymt to waste 
the* money to which she was entitled. We allow the appeal, 
set aside the decree Hi the lower appellate Court and restore 
the decree of the Court of first instance with costs. 
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AGRiL # Second Appeal No. 106 of 1905. February 21. 

Bam Sarup (Plaintiff; ...• Appellant, 

v. 
JSishan Lai (Dbfkndant) ... # Respondent. 

Act (Local) M. II <//1901 {Agra Tenancy Act), ss. 20, 21 and 

81 — Occupancy holding— Usufructuary mortgage — Act Ao. 

IX of 1872 {Indian Contract Act), ». 23. 

An occupancy tenant executed a usufructuary mortgage 
of his occupancy holding, and then executed a kabuliat 
undertaking to pay rent for the mortgaged land. Held on 
suit by the mortgagee for rent under the terms of the kabu- 
liat that the agreement between the parties was of a nature 
which, if permitted, would defeat the provisions of the 
Tenancy Act, 1901 ; that it was unlawful within the meaning 
.of section 23 of the Contract. Act, and void. Hurnan'lan Hat v. 
Nakchtdi Mai (Weekly Notes, 1906, p. 302), Dan via li Pandc v. 
Bitsheshar Sinyh Weekly Notes, 1906, p 300, and Ma dan Lai 
v. Muhammad Alt flarir Khan {1. L. K., 28 AH., 696) 
followed. * 

In this case the defendant, an occupancy tenant, exe- 
cuted, on the 21st of October 1902, a usufructuary mort- 
gage of his occupancy holding in favour of the plaintiff 
He then executed a kabuliat undertaking to pay rent to 
the plaintiff for the mortgaged land. The plaintiff sued 
oa this kabuliat to recover rent for the year 1311 Fasli. 
The Court of first instance (Assistant Collector of the first 
class, Muttra), sustained the defendant's plea that the mort- 
gage and the kabuliat were invalid and dismissed the suit, 
• and this decree was on appeal upheld by the District Juftge. 
The plaintiff appealed to the High Court. • 

Lakthmi Nurain, for the appellant. 

Satish Chandra Banetji, for the respondent. 

Banekji, J. —This appeal arises out of a suit brought by 
the appellant to recover from the respondent arrears of 
rent. The respondent is an occupancy tenant. On the 21st 
of October 1902 he made a usufructuary mortgage of his 
occupancy holding to the plaintiff appellant, and then exe- 
cuted a kabuliat undertaking to pay rent for the mort- 
gaged land. It is on the strength of this kabuliat that the 
present suit was brought. Tne suit was resisted upon the 
ground that under the provisions of the Agra Tenancy Act, 
No. II of 1901, the mortgage was void and that the plaintiff 
had no title to sue for rent. Both the Courts below have 

susta*ued this defence. Tn$ plaintiff appeals. 

• 

It is contended on his behalf that the mortgage made 
by the defendant respondent is not absolutely void, but is 
only voidable at the instance of the landlord, and that it is 
not ojen fb the defendant to question its validity. # In 
support of this contention reliance is placed upon the pro- 
It is^lear 



visions of section 31 of the Act. 



from the pro- 



visions of sections 20 and 21 that a transfer of his holding 
or of any interest therein by an occupancy tenant is wholly 
forbidden, except in the case of a sub-lease as provided in 
the Act. The object of the Legislature manifestly was to 
de^Tare that certain rulings of this Court in which it was 
held that an occupancy tenant oould mortgage his right to 
occupy should n£ longer have any binding effect; the 
usufructuary mortgage in the present instance was therefore 
void under the provisions of section 21. It is true that 
section 31 lays down that " every sub-lease or other trans- 
fer made by a tenant in contravention of the provisions of 
the Act shall be • voidable ' at the instance of the land- 
holder, but it seems to me that the word ' voidable ' was 
used, not in the sense in *hich Jhat term is ordinarily used 
in law as distinguished from an agreement which is abso- 
lutely void, out in the sense that a transfer made in con- 
travention of the provisions of section 21 may be avoided 
bj the landholder in tj\e manner provided in the section. 
It is also true that the Tenancy Act prescribes a limitation 
of one year fiom the date ff the transfer for a suit for the 
cancellation of a transfer. But it may be tint what the 
Legislature contemplated was that in the case of a land- 
h lder he might accept and recognize the transfer, but if 
he wished to repudiate it, he must do so at an early date 
and bring his suit within one year of the transfer. Tnat, 
however, does not raise the inference that as against the 
transferor or any other person the transfer shall be deeme 1 
to be binding after the expiry of one year ani even when 
the landholder has not chosen to avoid it. It is manifest 
from the scope of sections 20 and 21 that they were enacted 
in the interest as much of the tenant as of the landholder, 
and that the Legislature thought it fit to absolutely forbid 
a transfer by an occupancy tenant of his interests in his 
holding. That being so, if the mortgage in favour of the 
plaintiff be held to be valid, the object of the law would be 
defeated. As the agreement between the plaintiff and the 
defendant is of a nature, when, if permitted, would 
defeat the provisions of the Tenancy Act, it is unlawful 
within the meaning of section 23 of the Contract Act and is 
voW. Toe object of the suit brought by the plaintiff is to 
enforce the mortgage made in his favour. If he were 
allowed to carry out that object, the provisions of the law, 
as enacted in section 21 . would be rendered nugatory. In 
Hamanian Rat v. Nakchedi Rai (Weekly Notes, 1906, p. 302), 
a usufructuary mortgagee, who brought a suit for posses- 
sion, was held not entitled to do so as section 20 of the Act 
" forbids the transfer of the interest held by occupancy 
tenants except under circumstances which do not exist 
in this case. ' Probably the learned Judges meant to refer to 
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section 21. In Bamnali Pande v. Bishetkar Singh (Weekly 
Rotes, 1906, p. 800) a usufructuary mortgagee of an 
occupancy holding, whose mortgage was executed after the 
passing of the Tenancy Jtct, sued to redeem a prior mort- 
gage. It was held that the mortgage under whictrohe 
plaintiff claimed was invalid and unlawful, and that he 
had acquired no right under it so as to ^ntitle him to re- 
deem the prior mortgage. I Inay also refer to the decision 
of our brother Richards in Mada-t % Lal v. Muhammad Alt 
Nasir Khan (J.L.R., 28 Alt, 696). which was affirmed t>n 
appeal under section 10 of the Letters Patent on the 
13th of Decrraber 1906, and which was cited with approba- 
tion in the case of Ban malt Pande v. Bishenhar Singh 
referred to above In my opinion the view taken by the 
Court below is correct and I would dismiss the appeal with 
costs. • • 

Airman, J.— I am of the same opinion. On the 21st of 
October 1902, that is, after the date upon which the Agra 
Tenancy Act. 1901. came into force, the respondent Kishan 
Lai and his brother, who were occupancy tenants, executed 
a usufructuary mortgage of their holding in favour of the 
plaintiff appellant Ram Sarup. He relet the land to the 
respondent Kishan Lai and now sues to recover the arrears 
of rent from Kishan LaJ The Courts below have dismiss- 
ed the claim of the plaintiff, and in my opinion they were 
qui e right. The plaintiff is really asking the assistance 
of the Court to enforce an agreement, the consideration 
of which was unlawful and which is therefore void. In 
my opinion the Courts cannot give the plaintiff such assist- 
ance. A transfer of an occupancy holding, such as that 
made in favour of the plaintiff is clearly forbidden by the 
terms of the Tenancy Act. For the appellant, reliance 
was placed on an expression in a judgment of my own 
in the case of Ldu Ram v. Thakur Dan (Weekly Notes, 1905, 
p. 63) where I said that it wa«» " clear from section 81 of the 
Act that a sub-lease or an agreement to sub-let made by a 
tenant in contravention of section 25 is not void but merely 
voidable at the suit of a landholder." This observation 
was unnecessary for the decision of the question then under 
consideration, as the sub-lease in that case was grafted 
before the new Tenancy Act came into force. In the 
passage cited above I am of opinion that I attached undue 
weight to the use of the term " voidable " in section 81. 1 
agre% with my learned colleague in thinking that the 
expression was not intended to indicate that a transfer in 
contravention of the Act was merely voidable, as dis- 
tinguished from void. The word •' voidable " was, it seems 
to me, used in the sense indicated by my learned colleague. 
I agree in the order proposed. 

By thc Court.— The appeal is dismissed with costs. 



OAWNPORE. First Appeal No. 63 of 100§. # March 4. 

Appellants, 



Parsotam Rao Tantia oncf 
another (Dkfkndants) 



Janki Bai Plaintiff and 
Radha Bai Defendant) 



Respondents. 



Jlindu lavs— Joint Hindu family — Self-ucquired pro/>erty — 
Device of self-acquired property to tons — Nature of sons 
interest, 

Semble that property which is the self-acquired property 
of a Hindu who has sous and grandsons and is devised by- 
will to one of the owner's sons remains after devolution self- 
acquire.l proper.y and does not become the joint property of 
the devisee and hia sons. Jugmohandas Hangaldas v. Sir 
Manyaldas \athubhoy i I L.R., 10 lioin., 528) followed. Tata 
Chand *. Beeb Bam (3 Mad., H. C. Kep., 50 1, Muddun Gopat 
Thakoor v. Itam bukeh Pandey (6 W. R., tl dissented from. 

&e>nble also that, where the sons of a Hindu father, appar- 
ently members with their father of a joint Hindu family, 
took under their father's will pioperty acquired by him under 
the will of his father, devised to them separately by name ; 
but continued to live in the manner of a joint Hindu family 
and treated at all events the immovable property for a series 
of years in all respects as if it were joint ancestral property, 
the property so devised remained separate property accordiug 
to Hindu law. Appovier v. Bam Subba f Aiyan til M#o. 
I. A., 75) and Balktshen Das v. Bam Narain Sahu (L R., 30 
I. A., 139, referred to. 

The facts of this case *ufficiently appear from the 
ju4guaent of the Court 

Colmrlf Porter, O'Conor and Ghulam Mujtaba, for the 
appellants. 

bundar Lai, Muti Lai Nehru, Mohan Lai Nehru, Durga 
Charan Bnnerji and Kunhaiya Lai, for the respondents. 

Stanley, C.J., and Burkitt, J.— This appeal arises 
ou» of a suit for partition of family property brought by 
one Ram Chandar Rao, who died during its pendeucy, and 
is now represented on the record by his widow Musammat 
•Janki bai. The Court below granted a decree in favour of 
the plaintiff, and against this decree this appeal has been 
preferred. Ram Chandar Rao was one of the three sons of* 
Nana Narain Rao, deceased, the other sons being Vasudeo 
Rao and Parsotam Rao. Nana Narain Rao had also two 
daughters, namely, Sarda Bai and Rohni Bai. The defend- 
ants to the suit are Parsotam Rao, Jtfadho Rao (s,on of 
Vasudeo Rao), knd Waman Rao, son of Parsotam Rao. 
Madho Rao has since died. Nana Narain Rao acquired the 
estate of his father, Ram Chaadra Pant, under the will of 
the latter, dated the 24th of January 1852. This will \*as 
disputed by his younger brothers on # the ground that a 
Hindu had no powqr to make a disposition in the nature of 
a will of his self-acquired property, and on the further 
ground that, assuming the existence of such a power, the 
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alleged wiy was not the will of Ram Chandra Pant. The 
zilkh Court of Cawnj*>re decided in favour of the will. 
Upon appeal the Sadr Adalatof'the North- Western Pro- 
vinces reversed that de« ision, but on appeal jo their Lord- 
ships of tfre Privy Council the will was upheld and the 
decree of the zillah Court restored. (The ca*e is reported 
in 9 Moore's Indian Appeals. 96.) Nana Narain Rao having 
thus^ecome owner of the property of his father execuied* 
an instrument in the nature of a will on the 22nd of Decem- 
her 1864. This document is described in the instrument 
itself as •« an instrument relating to the partition of his 
estate {mtrvka kha*) among the heirs of Nana Narain 
Rao, th# eldest son and executor of Ram Chandra Pant* 
a*s drawn up by him, dated 22nd December 1864." It 
recites three deeds of gift, in favour of his wife, and 
sons Vasudeo and Parsotam Rao respectively, and that a 
third son Fam Chandar had been born and that conse- 
quently the deeds of gift should not be acted on. It 
then recites that three fresh detailed lists, giving the name 
of each heir, had been prepared, and that one of these lists 
was given to each heir, and one g* neral list was sent 
to # the Court to remove future disputes, so that <ach heir 
should act " according thereto, and not in con t raven ton 
thereof." The document then provided that the heirs 
should, all according to their family custom, " live together 
with clean breast and maintain the good name of tWfeir 
ancestors, " and contains this important provision that 
although the property had, with a view to mutual disagree- 
ment, been partitioned, still the partition was not to be 
a bar to the members of the family living together. It 
then provides for the custody of jewelry, pold and silver 
ornaments set apart for the worship of Thakurji, and also 
for the expenses of the testator's obsequies and the inves- 
titure and marriage ceremonies of his son Ram Chandar 
Rao and his daughter Rohni Bni, in case these ceremonies 
should not be celebrated during his life-time. In the. 
seventh paragraph it is recited that mauza Lalpur, in 
^he district of Cawnpore, stands in the name of Vasudeo 
Rao, and mauza Balwapur, in the same district, in that 
of Parsotam Rao ; and that there is no village standing 
in the name of Rain Chandar Rao, and accordingly 
a provision is made that mauza Hinaur shc%1d be given to 
Ram Chandar Rao? In paragraph 8 is a direction that 
" his three sons should divide and take in equal shares the 
zamindari shares " in the following villages, namely, a 
2 anna share in mauza Baroha, a 2| anna share in mauza 
Slfahpur and a 2£«anna share in mauza Bhikhar. In 
paragraph 9 it is provided mat his three sons should occupy 
the nouses and shops, etc., in Lashka^ and the kothi at 



Cawnpore, under 4he control of their mother, and should 
not partition them. Further directions are given, which it 
is unnecessary here particularly to refer to. Schedules 
appended to the instrument give the specification of the 
pro^rty aTid shares of property allotted to each son. A 
copy of the instrument enclosed in a sealed cover was 
handed to the C«jJ lector and by him directed to be kept in 
the office with due care until registration and was deposited 
in the record-room. TJ>is instrument forms the basis of 
the plaintiff's claim. To uphold the dignity of the family 
the members of it continued to live after the manner of a 
joint family, in fact they adopted the suggestion in the 
instrument executed by tfteir father that the separation 
in interest effected by it should not be '» a bar to their 
living together." When the plaintiff Ram Chandar Rao 
instituted thfc suit for partition out of mhich this appeal 
has arisen, he was evidently at a loss to determine what the 
legal effect of the instrument of 1864, taken in conjunction 
with the mode of living of the family since the death of 
his father, had upon the status of the family. It was not 
of much moment to him whether or not that document 
worked a separation in interest of the fami>y property. If 
it did so, he would be entitled to his share under it. 
If, on the other hand, it had n<jt that effect, he would 
be entitled to a one- third share of the estate. Accord- 
ingly we find in the plaint an alternative claim fut 
forward. In it the document of the 22ud of December 
1864 is set forth in considerable detail, and in paragraph 
10 it is stated that although the shares of all the three sous 
had been fixed by it and they considered themselves to be 
owners of a one-third share each, yet in compliance with 
the instructions of their father they all with their children 
lived together and the income from the whole property, 
irrespective of the fact that the properties we're recorded 
in the names of individual members, was disbursed for the 
purposes of the family generally. Then follow these words :— 
" They (that is the members of the family) were not joint in 
residence and expenditure in the same way as members of a 
jo nt Hindu family are, but in order to maintain mutual 
goodwill and*union, each brother had a fixed share in 
the property and considered himself owner of a 8[>ecified 
share therein. " The allegations contained in paragraph 
12 of the claim are in conflic with those in paragraph 10, for 
in the former of these paragraphs it is alleged* that 
although the name of Vasudeo Rao was recorded in respect 
of mauza Lalpur, and after his death the name of his son 
Madho Rao was entered and the name of the defendant 
Parsotam Rao was entered in respect of mauza Balwapur, 
and some property had been purchased at auction solely in 
the name of the plaintiff, yet, just as the names of all the 
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three brothers were entered in mauza Binaur, though it 
had been allotted to the plaintiff alone, it was unterstood 
in respect of the whole property that when the actual divi- 
sion took place each brother would have a thirg share in 
each property. This is inconsistent with the earlier passage 
in the plaint to which we have referred. The plaintiff in his 
prayer to the plaint claimed partition & all the property, 
movable and immovable, on the basis of the family being 
joint, and also in the alternative he+claimed to # be entitled 
to his share as specified in the document of the 22nd *of 
December 1864. 

We now turn to the defenre. In the first paragraph 
of the written statement under the heading " further pleas 
of the defendants " they*set out the will of Ram Chandra 
Rao Pant in favour of Nana Narain Rao and sa/ that Nana 
Narain Rao had full power to devise the portion of the 
estate of Ram Chandar Rao which devolved upon him 
under the will, and that he exercised this power in the 
instrument of the 22nd of December 1864. The paragraph 
ends as follows :— " He (*.«., Nina Narain Rao) had there- 
fore full power to devise it and he exercised this power in 
this way that he executed a will, dated the 22nd December 
1864, and kept it in deposit as an instrument in the Collec- 
torate and the Civil Court at Cawnpore, and under it, after 
the death of Nana Narain Rao Sahib, his three sons took 
possession as specified below of the property and interests 
bequeathed to them as executors, and not as heir." The 
word " executors r ' we presume is intended for " devi- 
sees " in contradistinction to heirs. Then in the next para- 
graph the provisions of the will are stated whereby his 
wife Saubhagwati Lachhmi Bai Sahiba was appointed 
executrix and provision was made for her during her life and 
after her death for the division amongst the three sons and 
two daughters of Nana Narain Rao of what should be left. 
Reference is then made to purchases made by Nana Narain 
Rao after the execution of the will and to gifts of orna- 
ments made by him on the occasion of marriages in the 
family or amongst the dependents. In the fourth para- 
graph is a statement that after the death qf Nana Narain 
Rao the property undisposed of devolved on his three Vms 
am) two daughters in accordance with the terms of the 
will. In the sixth paragraph the defendants say that the 
wiiUwaa acted on and in the earlier portion is the follow- 
ing passage:— "After the death of the said Nana Narain Rao 
8ahib all the three of his sons took proprietary possession 
of the property as mentioned in the lists entered in the will 
and which remained after the additions and alterations 
and transfers and appropriations made by him. But ac- 
c tiding to the instructions of the said testator which were 
binding on them, and in order to maintain the dignity of 



the family, all the three brothers, like members of a 
joint family, remained •joint in residence, food and 
expense. But the management of their respective pro- 
perties continued to be in the hands of Vasudeo Rao Anna 
Sahib, who was the senior member of the family, and during 
his life-time he acted in consultation with all the members," 
In the seventh paragraph reference is made to differences 
Amongst the members of the family and to the divisidh of 
jewelry and ornameuts made in consequence of these 
differences. This paragraph contains a statement that 
Vasudeo Rao, Parsotam Rao, and the plaintiff filed a suit 
in respect of a promissory note for Rs. 20,000 to which Mus- 
atumat Sarda Bai had made claim, and that in 9 conse^ 
quenee of this the parties determined to divide all the 
ornaments and jewelry, but that during the pendency of the 
suit Vasudeo Rao died. It then recites*a settlement^ dated 
the 7th of June 1887, whereby Musammat Sarda Bai receiv- 
ed a note for Rs. 20,000 and relinquished her rights under 
the will, and also a settlement with Musammat Rohni Bai, 
dated the 6th of February 1887, whereby in consideration of 
a sum of Rs. 6,000 she also relinquished her rights under 
the will. Then follows this passage :— " In order to avoid 
the disturbance of the mutual %nion which existed on a 
firm footing in consequence of natural love and the direc- 
tions of their father, they with mutual pleasure and in 
cortfidence held a meeting at their own dwelling house and v 
the plaintiffs and the defendants Nos. 1 and 2 sitting 
together, and having regard to the dignity of the family 
and to the fact that there was no equal to them in respect 
at Bithur, and that the circumstances of the family should 
not be disclosed to anyone, fully considered over the mat- 
ter, and, with a view to avoid dispute in future, divided 
among themselves all the gold and silver ornaments and 
jewels intended for males and females which were left by 
the said testator (that is Nana Narain Rao) at the time of 
# his death, and thus enforced the aforesaid will without 
reducing anything to writing and took those things into 
their actual possession and retained the same " Later on* 
in paragraph 14, the defendants say that the plaintiff is 
merely entitled to a declaratory decree in respect of the 
property mentioned as his in list No. 1 annexed to the 
written statement and to a decree for delivery of posses* 
sion after partition to the extent ofone-third of Che \ ro- 
perty in dispute as mentioned in lists Nos. 2 and 8, and 
to a declaratory decree in respect of his right of residence 
in the dwelling houses, etc. 

■ m Now nothing can be clearer than this thatf in their de- 
fence the defendants 8* t up and relied upon the instrument 
of the 22nd of December 1864 as a binding document. It is 
to be noticed that the family jewelry and ornaments were 
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divided in» accordance with it and rhat to this extent at 
least the terras of it were enforced. It is also manifest 
that the defendants did not regard the conduct of the 
members of the family in regard to the family property 
after the death of Nana Narain Rao as being inconsistent 
with the provisions of that instrument or as in any way 
affecting its full operation. The allegations of the plaintiff 
and <5f the defendants as to the status 'of the family are a* 
nearly as may be identical. 

Ram Ohandar Rao filed a replication and in reply to 
paragraph 6 of the written statement, in which it is alleged 
that th£ three brothers remained joint in residence, food 
And expenses like members of a joint family emphasized 
the position which he took up by a statement that the 
family was not a joiat Hindu family, and averred that the 
true filets were set forth in paragraphs 9, 10, and 11 of 
the plaint. From this replication it is clear that it was 
not the case of the plaintiff Ram Chandar Rao that the 
family was a joint Hindu family. 
• 

Before the settlement of issues Ram Chandar Rao died, 
naftnely, on the 28th of December 1901, and on the 23th of 
April 1902 his widow was brought upon the record in his 
place. Upon his death there was a complete volte face on 
the part of the defendants. In view of his death it was in the 
interests of the defendants that the family should be regard- 
ed as a joint family, as in that ease his widow* would not 
be entitled to a life estate in his share, but merely to mainte- 
nance, anl hence we find that, notwithstanding the positive 
assertion made by them in their written statement that the 
will of Nana Narain Rao was binding upon them, they 
shifted their ground and set up the case that Nana Narain 
liw had no power to make a partition oC his property, and 
further that if the instrument which was executed by him 
did .have the effect of causing a separation in interest 
amongst nis sous, the evideuoe established a complete* 
reunion of the family. 

The plaintiff Alusammat Janki Bai abandoned the claim 
to relief on the basis that the family was a joint family 
and claimed relief solely on the basis of the will, accepting 
the accuracy of the lists of property appended to the 
written*statement of \he defendants. She also withdrew 
her claim in respect of the ornaments and jewelry which 
had been divided among the |wo surviving brothers and 
their nephew after the death of Vasudeo. Sie accepted 
in fact the defeadant's^ase in regard to the jewelry which 
had already been divided. Tae Court below held in favour 
of the plaintiff and gave her a decree fw separate posses- 
sion of ail the property mentioned in the defendants' list 



No. 1 and one-third after partition of the properties men* 
tioned in the defendants* lists Nos. 2 and 3 and also of the 
houses in dispute. The learned Subordinate Judge appoint- 
ed the Court Amin a commissioner for the partition of the 
properties not paying revenue to Government. To this 
appointment we shall have a word to say presently. 

Two main grounds of appeal have been relied upon 
by Mr. Porter in his argu/nent on behalf of the appellants. 
The first is that the property which devolved on Nana 
Narain Rao under the will of his father was not his 
separate property but became joint family property in 
the hands of himself and ms sons, and that therefore Nana 
Narain Rao had no power to partition it as he purported 
to do by the document of 1864. This argument was largely 
based upon % the authority^of the case of Tara Chindv. 
Rteb Ram (3 Mad. H. C. R., 50) in which it was laid down 
that property which devolves upon a Hindu father under 
a will is an ancestral property and that his children cannot 
be deprived of the right given to them therein at the 
moment of their birth according to the doctrines of the 
Mitakshara. He also relied upon Muddun Gopal Thahoor v. 
Ram Buksh Paniey (6 W. R., 71). We are not disposed to 
hold in view of the pleadings of the parties and the clear 
admission in the written statement of the defendants 
of the right of Nana Narain Rao to dispose of his 
property amongst his sons, to permit this defence to be 
now set up. But, assuming that it is open to the 
defendants to do so, we are not prepared to follow the 
rulings on which the learned counsel for the defendants 
appellants relies. We prefer to follow the rule which is 
laid down in the case of Jugmohandat Mangaldas v. 
Sir Mangaldas Nathubhoy (I.L.R.. 10 Bom., 528) in which 
this subject was discussed and dealt with at considerable 
length. In that case it was held that a son to whom his 
father leaves his self-acquired property by will takes the 
property under the will and not by inheritance, and that ai 
property received by will is held by Hindu law to be 
received by gift, such property U self-acquired in the hands 
of the son anctis not subject to partition in his life-time at 
the suit of his son. As to any property which was subse- 
quently acquired out of the common fund by the three bro- 
thers, the rules laid down in section 46 of the Transfer of 
Property Act would apply, and they would accordingly be 
entitled to hold it in shares in proportion to their interest 
in the common f uud. 

Then Mr. Porter maintained that the document of 
1864 was never acted on, -and that the members of the 
family continued as a joint Hindu family. Again he is 
met by the admissions made by his clients in their written 
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statement! and in view of these admissions, it is hardly open 
to him to press his contention. But let us see on what that 
contention is based. Before the hearing the vakil for the 
defendant Par*otam Rao intimated in an application oL the 
26th of January 1906 (No. 309 of the record) the inbentio\of 
his client to produce evidence to prove a number of matters 
manifesting the mode of living and of \dealing with the 
family property adopted by the members of the family 
after the death of Nana Narain *Rao. The principal of 
these matters were that all the members of the family were 
joint in food, residence and worship and in their money 
dealings and zamindari business ^ that the arrangements of 
the whole ilaka and the household business were joint; 
that the expenses of all th/3 members on account of food, 
ceremonies and other necessaries were joint, namely, they 
used to be defrayed from the same fund, and all the income 
of all kinds of property used to remain joint although that 
property might be in the name of c ajiy member ; that after 
the death of Nana Narain Rao a good deal of property was 
purchased and that some of thistproperty was not purchased 
in the name of all the members, but in the name of particu- 
lar members; but that still all the members used to enjoy 
the profits, which used to be included in the joint income 
of the ilaka. The plaintiffs vakil on behalf of his client 
admitted all these matters and an order was passed that in 
view of this admission it was not necessary for the defend- 
ants to produce evidence in proof of their allegations. Mr. 
Porter relies upon the facts so ad-nitted as establishing the 
case of his clients that the family was a joint family ; and 
he further contends that, even if the will of 1864 had the 
effect of working a separation in title, the conduct of 
the parties thereafter amounted to and proved a reunion in 
estate of the family. 

We are unable to accede to this contention. The 
matters which are set forth in the proceeding of the 
26th of January 1906 prove no more in our opinion than 
that which is stated in paragraphs 9, 10 and 11 of the 
plaint and only show that the members of the family after 
the death of Nana Narain Rao lived after the manner of a 
joint Hindu family. This is in accordance with the views 
of both parties as appears from their pleadings. The 
defendants did not, in their written defence, allege that the 
family was joint ; in it is to be found no suggestion of any 
reunion. The position in fact taken up by both parties was 
identical. But in* addition to this there had never been a 
joint title to the testator's property in the hands of his sons. 
Nana Narain Rao held it as self -acquired property, he made 
three separate devises to his sons, who took separately as 
self-acquired property the interest so devised to them. 
That being so, a question of reunion does not arise. That 



cannot be reunited which had never been joint. *The word 
reunion implies that the* property had at one time been 
joint in the hands of a family which afterwards separated 
and later on agreed to reunite and to hold their property 
jointly. Here there was never any union of interest in 
the property devised by the testator. Moreover, if there 
was evidence of a reunion we think that a tenancy in com- 
mon and not a joint tenancy with benefit of survivorship 
would have been the result. 

In Appovier's case (11 Moore's Indian Appeals, 75) it is 
laid down that "when the members of an undivided family 
agree among themselves with regard to particular property 
that it shall thenceforth be the subject of ownership in 
certain defined shares, then the character of undivided 
property and joint enjoyment is taken away fr *m the sub* 
ject matter so agreed to be dealt with, and in the restate 
each member has thenceforth a definite and certain share 
which he may claim the right to receive and to enjoy in 
severalty, although the property itself has not been actually 
severed and divided, " and later on their Lordthips pay : — 
" It is necessary to bear in mind the two-fold application of 
the word ' division. ' There may be a division of rigttt, 
and there may be a division of property, and thus after the 
execution of this instrument there was a division of right in 
the whole property although in some portions that division 
of right was not intended to be followed up by an actual *• 
partition tfy metes and bounds, that being postponed until 
some future time when it would be convenient to make that 
partition," * * • «• and if there be a conversion of the joint 
tenancy of an undivided family into a tenancy in common 
of the members of that undivided family, the undivided 
family becomes a divided family with reference to the 
property, that is the subject of that agreement, and that is 
a separation in interest and in right, although not im- 
mediately followed by a de fanlo actual division of £he 
subject matter. This may at any time be claimed by virtue 
of the separate right." 

In the case before us the instrument of 1864 provided 1 * 
that the property of Nana Narain Rao should be the sub- 
ject of ownership in certain defined shares and from the 
date when that instrument came into operation the family 
became a divi led family with reference ^o the property, the 
subject of the wifl. This was in fact a separation in interest 
and in right. 

This leads us to the consideration whether the subse- 
quent conduct of the family in regard t<j their nyde of life 
and*dealings with the property, controlled or altered their 
status. Upon this c}W3.stion the ruling of their Lordships 
of the Privy Council in the case of Balkithen Das v. Ham 
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Nqjain Saku (L. R., SO J. A., 139) has a clone bearing. In 
that case four members of a joint Hindu family, grandsons 
of one Lalji, entered into an agreement (ikrarnama) by which 
certain properties were given exclusively to two of the mem- 
bers, and with regard to the remainder it wai recited that 
a 4 anna share had been allotted to one of these members, 
and that out of the remaining 12 anna share specified 
shares had been allotted to the other three. It was pr£ 
vided that either joint or separate registration in the 
Oollectorate of their respective names might be effected, 
and it contained the following passage :— «• Every one of us 
has by virtue of this deed the power either to continue 
£o live*together as a member of the joint family as before 
or to separate his own business, none of us having any 
objection thereto. There were concurrent findings of fact 
<in th%lower Courts that in pursuance of the option reserved 
to them by the deed in question, the three descendants of 
Lalji remained joint. The first Court said that from the evi- 
dence of the plaintiff's witnesses it appeared that these 
three persogs " formed members of a joint undivided family 
and that Ramjiban and Thakur died when living in com- 
nrensality with .Ram Narain, the plaintiff. All the three 
brothers were jointly in possession of the properties. Ram- 
jiban was the head and manager of the family until his 
death and after him the plaintiff is in possession/ 1 The 

• High Court confirmed this finding. On appeal their Lord- 
ships of the Privy Council reversed the decision of both 
Courts, holding that the ikrarnama effected a separation in 
estate between the members of the family and its legal 
construction and effect could not be controlled or altered 
by the subsequent conduct of the parties. Lord Davey, 
who delivered the judgment of their Lordships, in the course 
of his judgment referred to the fact that " Mahabir Tar- 
shad appears to have taken his shares and that no more is 
hqard of him, and that Ramjiban, Ram Narain and Thakur 
Parshad and after the latter's death Ramjiban and Ram 
Na/ain appear to have continued to live together and to 

• have collected their revenue and enjoyed their property in 
all external respects in the same manner as before the 
execution of the ikrarnama." Referring to the ikrarnama 
he remarked :— «•' There is no difficulty in the construction of 
the ikrarnama, in which it is stated in unffmbigu us terms 
that defined shares *n the wliole estate had been allotted to 
the several co-parceners," and then referring to the passage 
in it which gave liberty tp any of the parties either to 
live together as member of a joint family as before, 
observed that this clause " conferred on the parties no larger 



liberty of choice than they would have had without it. 
They might elect either to have a partition of their shares 
by metes and bounds or to continue to live together and 
enjoy theyr property in common as before. Whether they 
di#one or the other would affect the mode of enjoyment 
but not the tenure of the property or their interest in it. 
Consistently with /he broad principle laid down in Appovier's 
case, this was determined by the allotment to them 
of defined skares which,^o use Lord West' ury's illustration, 
converted them from joint holders into tenants in common. 
He further expressed disapproval of the view that the legal 
construction of an unambiguous document like the ikrar- 
nama could be controlled or altered by evidence of the 
subsequent conduct of the parties. He observed that «•' their 
Lordships did not regard the subsequent actions of the 
parties as inconsistent with an intention to subject the 
whole property to a division of interest, although it was 
not immediately to b* perfected by an actual partition." 

There is a close resemblance between the facts of this 
case and those of the case before us, and in view of this 
decision we find it impossible to yield to the contention of 
the appellants. We have in the will of Nana Narain Rao 
in clear and unambiguous terms a disposition of his pro- 
perty amongst the members of his family. We have in 
the pleadings of the parties a recognition of the validity 
of this instrument— a recognition elicited at a time when 
their views had not been warped by any selfish consider- 
ations. We have the fact that in accordance with its provi- 
sions the jewelry and ornaments were divided and the 
claims of the daughters of Nana Narain Rao settled by 
agreement. In view of these matters we are wholly unab'e 
to hold that the family remained joint in title and interest 
There is no evidence which would justify us in holding 
that the members of the family ever became reunited in 
interest. 

We think therefore that the view of the Court below 
is correct, and dismiss the appeal with costs. 

> We notice that the Subordinate Judge has appointed 
the Amin of the Court as a commissioner to effect parti- 
tion. By a recent ruling of this Court it has been held 
that under the provisions of the Code of Civil Procedure, at 
least in the absence of the agreement to the contrary, the 
Court is bound to appoint at least two commissioners. We 
therefore set aside his order whereby one commissioner 
only is appointed, and direct him to comply with the 
requirements of the Code. 
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GHAZ1PUR. Second Appeal No, 394 of 1906. February 21. 

Oodha ShtdbBl (Plainti**) ... Appellant, 

v. 
fff vw Kmttrat and ethers (Defehdant*) ... KasporfDEttrs. 

v 

Mortgage— Prior and subsequent incumbrances — Sale unmr 
dttree on prior mortgage— Subsequent suit for sale in 
satisfaction of puisne mortgages. * 

Srtnble that a mortgagee who holds several mortgages from 
the same mortgagor over the same prbperty cannot, after ob- 
taining a decree for sale on his first mortgag-, bring the mort- 
gaged property to sale notifying the existence of the other 
mortgages, and then, when the property hns been sold, insti- 
tute afresh suit for sale of the same property on the basis 
of his puisne mortgages. • 

The facts of this ease sutteiently appear front the judg* 
ment of the Conrt, 

Agarwala and ffariban* Sahtoi, tot the appellant. 

Uovind Prasad And Sital Prasad Ghosh y tor the respond- 
ents. • • 

Stanley, CJ., and BtritKyr, J.— The 1 matter* which 
ba»e given rise to this appeal are m follows. Nut Miaa 
and another executed a number of mortgages m favour ©i 
one Godha Shukul. In respect of two of these mortgages* 
namely, mortgages of the year 1878 and of the year 1882, 
the mortgagee instituted a suit for sate and the property 
tras soTd oft the 20th of July 1901. In the sale notification' 
several puisne mortgages were notified. The property wa$ 
gold to the respondent Musammat Sakla Run war, and the 
sale was duly confirmed. The plaintiff after the lapse 
of several years instituted the suit out of which this appeal 
lias arisen on foot of what we may describe as puisne 
mortgages notified at the time of the sale to Musammat 
Sakla Kunwar, and his claim is for possession of the land 
comprised in a mortgage of the 2nd of June 1882, and that 
0, decree may be passed hi his favour for the moneys due 
on the various puisne mortgages, and that in default of 
payment of the amount due the land be sold. The Courts 
below dismissed the plaintiffs claim. 

There appear to us to be two answers to^the claim. Iri 
the first place the property comprised in the mortgages 
having been sold to the respondent Musammat Sakla Kun- 
war at a sale held in execution of a decree upon the first 
incumbrance on, the property, the entire interest of the 
mortgagee as well as of the mortgagor in that property 
passed to the purchaser, notwithstanding the fact that 
puisne incumbrances were notified in the proclamation for 
sale. A mortgagee, exercising the right which he has to 
obtain a decree for sale, cannot in our opinion bring to 
sale the property under a prior mortgage subject to puisne 
incumbrances. The purchaser deriving title under the 



prior incumbrance acquires a paramount title, and Joe Mort- 
gagee at whose instance Jhe sale ie carried out cannet 
afterwards set up a puisne incumbrance in his own favour. 

There is another answer in this case to the claim which 
has been made. The puisne mortgages relied on a*re, nrst, 
a usufructuary mortgage of the 2nd of June l882f for & 
6mall sum of Rs. 27-8-0 and twtt documents dated respect- 
ively the 13th of April 1803 and the 9th of May 189& 
As regards the usufructuary mortgage it has been found 
that the mortgagee never obtained possession under it, 
and therefore his claim is barred, possession not having 
been obtained within 12 years from the date of the 
mortgage. It is also clear that any claim fn respecfrof the* 
debt due in respect of that mortgage is also barred. 

As regards the other two so-called mortgages, we 
have perused that of the 13th of April 1893, and it ja ad- 
mitted that it is in the same terms as the mortgage of the 
9th of May 1893. In our opinion both those bonds are 
mere money bonds and not mortgage bonds. In them there 
is a reference to the earlier mortgages. After # a recital of 
the earlier mortgages the mortgagor undertakes that he 
will pay off the debts due under the bonds #t the same time 
as he makes payments of the delfts due under the mort- 
gages. This does not in our opinion constitute a mortgage. 

For these reasons the plaintiff's case was bound to fail. 
The learned District Judge has dismissed the claim, but* 
not for the reasons which we have given. We think that 
in the result both the lower Courts were right in dismissing 
the plaintiff's claim. We dismiss the appeal with costs. 



Eiecution Second Appeal 
No. M88 of 1905. 



March 7. 



BENARES. 

ttfbnu Naraln Singh (Decree-holder) ... Appellant, 



Atoir Singh and others (Judgment-debtors), Respondents. 

Act No, IV of 1882 (Transfer of Property Act), s. 90— Decree 
for sale on a mortgage — Property ordered to bs sold in park 
not susceptible of sale — Abandonment of claim to seU 
suck part. 

Held that on the true construction of the provisions of 
the Transfer of Uroperty Act, 1882, a mortgagee is entitled at 
any stage to abandon his claim against any portion^cf the 
mortgaged property and then obtain a decree under section 
90 for any balance due after crediting the amount realized by 
the sale of the property actually sold. Muhammad Akbar 
v. Munshi Ram (Weekly Not^j, 1899, p. 208) distinguished. 
Sheo Prasad v. Behari Lai (IX R., 25 All., 79), Kedar Nath 
V. Chrmdu Mai (I.L.R., 26 All., 2&) and Ghafur Hasan Khan v. 
Muhammad Kifayat-ullah Khan iI.LTR., 28 •All., 19) re- 
ferred to. . 

The facts Of tmS case sufficiently appear from the judg- 
ment of the Court. 
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Sundar Lai and Gokul Prasad, for the appellant. 

Tej Bahadur fapru vfor whom Sarat Chandra Chaudhri), 
for the respondents. 

* Richards, J.— This appeal arises out o? an application 
made under section 90 of the Transfer of Property Act. A 
decree was obtained under section 88 of that Act directing 
sale j»f eleven plots of land. This decree was subsequently 
made absolute. The decree then went to the Collector for 
sale of the property. Four out of the eleven plots were 
sold, and the decree was thereby in part satisfied. The 
Collector then found that some of the remaining plot*, 
although mentioned in the decree as fixed rate holdings, 
Vere in fact occupancy holdings, and that with regard to 
the other plots the judgment-debtors had no interest therein. 
Consequently no iurther sales were held under the mort- 
gage 8ecree. The decree-holder then applied under section 
90 of the Transfer of Property Act for a decree that the 
balance of the debt might be recovered from the defend- 
ants otherwise than out of the mortgaged property. 
This application was met by objections that part of the 
mortgaged property was left unsold, the objections of course 
referring to the* plots >||iich I have just now referred to 
as having been found by the Collector to be unsaleable. 
The decree-holder answered the objections of the judg- 
ment-debtors by alleging that all the property which yas 

"capable of being sold had been sold (see paragraph 1 of 
the decree-holder's petition dated 11th February 1905 and 
filed on the 1st of April 1905). It has not been contended 
here that any of the property not sold was capable of being 
sold. But the respondents contend that whether it was 
saleable or not, the Court executing the decree was bound 
to put it up for sale, and that until that had been done, 
the decree-holder was not entitled to obtain an order under 
section 90. There is no doubt that a very strict interpre- 
tatTon was atone time given to section 90. In one * ase 
Muhammad Akbar v. Munshi Ram (Weekly Notes, 1899, p.* 
203) a Bench of this Court held that where a mortgagee 

*had obtained a de. ree for the sale of the mortgaged property, 
and where a prior mortgagee had also obtained a decree for 
sale of the same property, and in execution of the latter 
decree the property was sold, the second mytgagee was not 
entitled to apply u&der section 90, even though the net 
proceeds of the sale of the property were insufficient to 
satisfy the first mortgage. This case is distinguishable 
from the present case. Thereftiad be<*n no sale at all in exe- 
cution of the decree obtained by the second mortgagee. If, 
however, the principle laid down there is applicable tolhe 
present case, I do not feel bound to follow the deci.ron, 
because I consider that there are authorities of at least 



equal authority, in* which a contrary view has been taken, 
The decree-holder in this case clearly showed by the an- 
swer he put in to the judgment-debtors' objections that he 
abandoned all claim against the mortgaged property other 
tha/ thaff part of it which had been actually sold, and 
M^Gukul Prasad has set at rest any question up"»n this 
point by expressly, abandoning in open Court on behalf of 
his client any claim against the mortgaged plots which 
have not teen sold. Jn the case of Sheo Prasad v. Belt an' 
Lel{\. L. R* 25 All., 79) it was held that a decree under 
section 90 might be had, although the mortgagee had not 
included in his suit or caused to be sold the entire of the 
mortgaged property. It iS said in the judgment, at pag© 
82 :— *• It seems to us that great hardship might be entail- 
ed on a mortgagee if he could not relinquish his claim to 
a part of thfe property purporting to be comprised in his 
mortgage except on the penalty of losing his right under 
section 90, if he found that it was to his advantage to do so. 
For example, it might *be that a portion of the property 
was heavily incumbered. \t might also be that the mort- 
gagor's title to a portion of the property was in dispute. 
In either of these cases the result of endeavouring to sell 
property s > incumbered or the portion the title to which 
was in dispute might entail heavy t xpenses and protracted 
litigation." These remarks appear to me to apply with 
equal force to the present case. When the decree-holder 
found that a portion of the property was of a nature that 
could not be legally sold, I can see no reason why he 
should not abandon his claim against it, nor do 1 see any 
good reason or common sense in forcing the Collector to 
go through the farce of putting up to sale property 
which he and the decree-holder believed could not be 
legally sold. In the case of Gha/ur Ha*a* Khan v. Afu- 
hammad Kifayat-ullah Khan (LL.R., 28 All., 19) it was held, 
following the case I have jubt referred to, that where a 
mortgagee obtained a decree for the sale of the entire 
mortgaged property, but on asking for an order absolute 
relinquished his claim against a part of the mortgaged 
property, he was entitled, when the proceeds of tl e pro- 
perty sold proved insufficient to satisfy the decree, to obtain 
a decree under section 90. In the case of Kedar Saih v. 
Chandu Mai (l.L. It, 26 All., 25) it was held tl at where 
a decree and an order absolute for the sale of the entire of 
the mortgaged property had been passed, but bef or/ sale 
a third person succeeded in establishing his title to half 
of the mortgaged property, the decree-holder was entitled 
to an order under section 90, although there had been no 
sale or attempt at sale of that part of the property to 
which the mortgagor's title bad proved defective. There 
can be no doubt that if a mortgagee chooses to abandon all 
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claim against the mortgaged property be is entitled, 
independently altogether of section 90 of the Transfer of 
Property Act, to a personal decree. It seems only reason- 
able that on bringing a mortgage suit the plaintiff before 
or after a decree for sale should be allowed to abandon fca 
claim against a port ; on of the mortgaged property if he 
chooses to do so. The cases which I have ^ted seem to me 
to establish that on the true construction of the provisions 
of the Transfer of Property Act a mortgagee is entitled at 
any stage to abandon his claim against any portion of tht 
mortgaged property and then obtain a decree # under section 
90 for any balance due after crediting the amount realized 
by sale of the property actually sold. I allow the appeal, set 
aside the orders of both the # Courts below, and remand the 
execution case to the Court of first instance through the 
lower appellate Court with directions to readmft the same 
to the file of pending cases and proceed with it according 
to law. Costs will abide the result. 



AGRA. Second Appeal No. 417 of 1905. March 11. 

Baijnath (Defkndant) ... ... Appellant, 

v. 

Murlidhar (Plaintiff) and Lakhmi 
Chand and another (Defendants, ... Respondents. 

Ait No. IV of 1884 (Transfer of Property Act), 8. 74— Mort- 
gage — Sale of mortgaged property — Price applied to pay- 
ment of mortgage debts — Payment not made by purchaser 
but by mortgagor, 

A mortgagor sold certain property which was subject to 
two mortgages, and it was agreed that the bulk of the consi- 
deration money should bo paid by the purchaser to the mort- 
gagees. The purchaser paid off the amount due on the first 
mortgage, but not that due to the second mortgagee. Held, 
on suit by the second mortgagee for sale, that the purchaser 
was not entitled to set up the first mortgage as a shield, 
inasmuch as it had not in reality been paid off by him, but 
by the mortgagor his vendor. Tufail Fatma v. Bitola (I.L.R., 
27 All., 400) followed. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Jogindro Nath Chaudhri (for whom Satixh Chandra 
Banerji), for the appellant. 

Gulzari Lai, for the respondents. 

BbnKiTT, J. —The facts of this appeal disclose a piece 
of sharp practice on the part of the defendant appellant 
Baijnath. They are as follows:— One Ghasi Ram owned 
certain property which he on the 27th of May 1898 mort- 
gaged to one Lakhmi Chand for Rs. 500, and on the 14th 
of September of the following year he mortgaged the same 
property to one Murlidhar for a sum now found to amount to 



Rs. 425. Subsequently, on the Uth of April 1900, Gfcasi Ram 
sold his equity of redemption, in that property to the defence 
ant appellant Baijnath. The amount of the consideration 
for the sale as stated in the sale-deed was Rs. 1,000. Of this 
Rs. 1,000 the vendor left Rs. 500 to be paid to the first* 
mortgagee Lakhmi Chand by Baijnath as his (vendor's) 
agent, and Rs. 425 to be similarly paid to the second mort- 
gagee Murlidhar. Baijnath duly received Rs. 1,000, and 
it is admitted has paid off the first mortgage of the 27th of 
May 1898 held by Lakhmi Chand. As to Rs. 425, which he 
was instructed to pay to the second mortgagee he, has chosen 
to put it into his own pocket without paying the second 
mortgagee. The result is that Murlidhar not baving 
been paid has instituted this suit for the sale of the mort- 
gaged property. The suit is resisted by Baijnath on the 
authority of Mata Din Kasodhan v. Kaz%\ Husain (I.L. R , 
13 AH., 432). The contention is that by virtue of the*pay- 
ment of the first mortgage and the provisions of section 74 
of the Transfer of Property Act he, Baijnath, has stepped 
into the shoes of the first mortgagee and is now first mort- 
gagee himself, and that Murlidhar cannot sue for sale 
without redeeming the prior mortgage by paying him off 
Rs. 500 which had been paid totLakhmi Chand. This 
is the contention which has been put before me by 
the learned advocate who appeared for the appellant. In 
my opinion the contention cannot be supported. I hold 
that the defendant appellant Baijnath never got into the 
position of a person to whom section 74 of the Transfer of 
Property Act applies. He never became a mortgagee of the 
property. He no doubt paid Rs. 500 to Lakhmi Chand. 
But he paid that only as agent of his vendor the mortga- 
gor to discharge a mortgage debt due to Lakhmi Chand by 
his mortgagor. 1 he money did not come out of the appel- 
lant's pocket, but it came from the mortgagor. The pay- 
ment by Baijnath to Lakhmi Chand must therefore be 
considered to be a payment by and on behalf of Lakhmi 
Chand's debtor the mortgagor. See Tufad Fatma v. Bitola 
and others (I. L. R., 27 All., 400). There was no payment • 
by the defendant appellant so as to put him into the 
position of a mortgagee. I therefore hold that, as the 
first mortgage was satisfied and extinguished by the mort- 
gagor Ghasi tt*m, the defendant appellant Baijnath 
is not entitled \p take advantage eitheV of section ?4 or 
section 101 of the Transfer of Property Act, and that it is 
not incumbent on the plaintiff Murlidhar to pay Biijnath 
the Rs.500 which Ghasi Ram paid to discharge the mortgage 
of the 27th of May 1898. For these reasons I an* of opinion 
that the decision of the Court belpwis correct, though 
I cannot say that iThn in entire accord with the reasons 
given for that decision. I dismiss the appeal with costs. 
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ALIGAQP. First Appeal No. 14) of 1905, March 11. 
Bhola Nath (Plaintiff) v . ... Afpkllant, 

Quasi Bam and ethers (Dsfbndabts) «.. Bjbpqkdknts. 

Hindu law— Joint Hind* family — Minor— Right of minor 

member of a joint family to sue J or partition. 

Held that a minor member of a joint Hindu family may 
institute a suit for and obtain partition of bis share in thj> 
joint family property if there exist circumstances such aa 
in tbe interest of tbe minor render it advisable tbat his share 
should be set aside and secured for him. 

The plaintiff in this case sued as a minor under the 
guardianship of one Niadar Mai for partition of his share 
4n the property of a joint family consisting of himself, his 
father Ghasi Ram and his unc'c Moti Ram. He alleged 
that his father had admitted to a share in the property 
in suit the plaintiff* cousin Makhan Lai, the sou of a 
deceased uncle, Ram Prasad, who, according to the plaintiff, 
had separated from the rest of the family long before the 
date of the suit and was net entitled to a share in the pro- 
perty. Majfchan Lai alone defended the suit, pleading that 
he was still joint with the other members of the family, 
and tbat the plaintiff being a minor was not entitled to 
sue. The Court of firsf instance (Subordinate Judge of 
Ab'garh) dismissed the suit, holding that the plaintiff was 
not under the particular circumstances of the case entitled 
« to maintain it. The plaintiff appealed to the High Coifrt. 
Tej Bahadur Sapru, for the appellant. # 

Jogw&ro Natk Chaudhri (for whom 8atym Chandra 
Mukerft), for the respondent. 

Stanley, C.J.— This appeal arises out of a suit for 
partition instituted by a minor son against his father. 
In the plaint the plaintiff by his guardian assigned hw 
reason for instituting the suit in paragraphs 8 and ft He 
allege* that the defendant Ghasi Bam, wrongfully, in 
ceUusisn with bis brother, caused the name of his nephew; 
MaJchan Lai to be recorded in respect of one-third of the 
property i* the Tillage called Surajpur Shahbazpur, 
although he bad no title to or concern with that property. 
In the succeeeding paragraphs he states that Ghasi Ram 
was the tanbardar of the village which I have mentionedj 
and that he wrongfully misappropriates the income of that 
village. If this allegation be true) it weuW seem certainly 
to be for the interests of the minor plaintiff that the pro- 
perty should be partitioned and the interest of the plaintiff 
be thereby safeguarded. r fte learned Subordinate Judge* 
heweyec, bad dismissed* the suit on the ground that bo case 



of malversation was established. In the coarse of his 
judgment he observes : — " Under the Hindu law the 
minor son could onlj sue for partition on the ground of 
malversation." Then he quotes the following passage from 
Mr/Ma jnVs work : — "A suit could not be brought by or on 
behalf of a minor to enforce partition, unless on the ground 
of malversation, or some ether circumstances which make 
it fot his interest that his share should be set aside and 
secured for him "— (l^ayne, section 400) ;and then the 
learned Subordinate Judge observes : — **' Here in my opi- 
nion there was no case of malversation.' 1 Whether the 
learned Subordinate Judge intended by this to convey that 
no case of malversation Had been alleged in the plaint we 
are unable to say. He evidently was of opinion that unless 
malversation was alleged and proved, the suit on behalf of 
a minor sen for partition could not be maintained. He 
has overlooked the other circumstances which according 
to the authorities will justify the institution of a partition 
suit by or en behalf bt a minor. These are such circum- 
stances as in the interest of the minor render it advisable 
that his share should be set aside and secured for him. Id 
other words, the question for the Court to determine is 
whether or not it is shown to be for the benefit of the 
minor that a partition of the joint family property should 
be effected. As this question does not appear to hare been 
properly considered, and the suit was dismissed on the sole 
ground that there was no case of malversation, we must 
allow this appeal. We set aside the decree, and remand the 
case under the provisions of section 662 of the Code of Civil 
Procedure to the Court below, with directions that it be 
reinstated in the file of pending suits and be disposed of on 
the merits, the important consideration for the Court being 
whether or not it is for tbe interest of the minor plaintiff 
that the family property should be partitioned. 

Costs here and hitherto will abide the event. 

Knox, J.— I agree, and only wish to add that if titter 
matter were res Integra* I should feel bound te estpms a 
doubt as to whether the Hindu law on the subject has bees 
rightly apprehended. So far as I know no text has yet been 
found which prohibits a demand for partition on the pass 
of a minor, and it is upon this that the law at present pro- 
ceeds. At the same time the idea of a minor in a Hindu 
joint family asserting a right to partition as against his 
father is something so strange that, but for the Courts 
having held as they haw done, I should have ventured to 
question, the decision. 
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* \ 
Respond bnt. 



JHANSI. Letters Patent Appeal No. 73 

of 1906. 
Gopal Das (Ohfrndant) 

V. 

Tej Singh ( Plaintiff) 

Pre-emption— Wajib-ul-arz-- Custom 04 contract — Con- 
struction of document 

The wajib-ul-arz of a village framed at the settlement in 
1866 contained the following provision as to pre-emption : - 
"In our village bo far there have been no sales or mortgages 
(0 • stranger. In future if any one wishes to sell or mortgage 
bis share, he shall do so first to a co-sharer in his own patti - 
then to other co-sharers, and. lastly^e may sell to a stranger." 
Held thnt the right so set forth was a right arising by con- 
tract between the parties to. the wajib-ul-arz and determined 
with the period of the settlement of 1866. 

This was a suit for pre-emption based on^the village 

wajib-ul-arz of the settlement of 1866. The plaintiff's suit 

was dismissed by the Court of first instance, but decreed on 

appeal by the District Judge. The defendant appealed to 

the High Court, and this appeal •was dismissed by a single 

Judge of the Court in the following judgment:— 

•*This was a suit for pre-emption. The plaintiffs claim 
was based on the entry contained in the wajib-ul-arz of 1866. 
The entry commences by recording the fact that there never 
had been in the village a •transfer to a stranger. It goes on 
to provide that in future if anyone should sell or mortgage 
his share, the property must be offered to the different co- 
sharers in the manner specified. No evidence appears to have 
been given that a single sale to a stranger ever took place in 
the village, and certainly the record that up to 1866 no sale 
bad ever been made in the village to a stranger is strong 
evidence that the custom of pre-emption prevailed in the 
village. It may perhaps be open to question as to whether 
the latter part of the entry, which refers to transfers and 
mortgages in the future, is not a contract regulating the 
rights of the co-sharers inter se. This question, however, does 
not arise in the present case, where the plaintiff is admitted* 
ly a co-sharer and the defendant a stranger. 

" In my opinion there was evidence given by the plaintiff 
sufficient to entitle him to sustain the present suit. I ac- 
cordingly dismiss the appeal with costs/' 

Against this judgment the defendant appealed under 
section 10 of the Letters Patent. 

hakshmi Narain, for the appellant. 

Durga Charan Banerji, for the respondent. * 

Stanley, C. J., and Burkitt, J.— This appeal arises out 
of a suit for pre-emption. The plaintiff bases his claim 
to preempt on a provision in the wajib-ul-arz of the vil- 
lage of 1866, and upon this alone. The record of the right 
contained in that wajib-ul-arz runs as follows :— " In our 
village so far there have been no sales or mortgages to a 
stranger. In future if any one wishes to sell or mortgage 
his share he shall do so, first, to a co-sharer in his own 
patti, then to other co-sharers, and, lastly, he may sell to a 
stranger." In a settlement subsequent to the settlement of 
1866 no mention is found of any right of pre-emption. It 



appears that the village ii> which the property in dispute is 
situate was divided into several mahals, and it is stated 
that wajib-ul ar//es were prepared subsequent to the parti- 
tion, but these wajib-ul-arzes are also silent as to the exist- 
ence of any right of pre-emption. The claim of the plain- 
tiff, therefore, is based solely upon the wajib-ul-arz of 1866. 
r Jg|ie Court of first instance came to the conclusion thaf the 
pre-emptive clause in that wajib-ul-arz was based on con- 
tract which came to an end with the settlement, and that 
there being no pre-emptive clause in the subsequent 
settlements and no proof that any custom of pre-emption 
existed in the village, the old contract was never revived v 
and the provision in the settlement of 1866 was no longer 
binding on the parties. The Bluntif in fact found that any 
right of pre-emption which existed aroft by contract and 
by contract alone, and in that view we entirely concur. 

The pUintiff preferred an appeal, and in his grounds 
of appeal put forward the case that the finding of the Court 
below that his claim could not proceed on the wajib-ul-arz 
of 1966 was contrary to law, and that the finding of the 
lower Court, that that wajib-ul-arz had come to an end. 
was erroneous. The learned District Judge reversed the 
finding of trie Court b elow, holding that the contract which 
was contained in the settlement of 1866 "must be held to 
continue in force until it is shown to have been rescinded « 
openly or tacitly." He found that there was no evidence 
of any rescission and he therefore held that the contract 
of pre-emption entered into in 1866 was still in force. 

An apoaal was preferred from his decree to a learned 
Judge of this Court, who affirmed the decision of the lower 
appellate Court. From his judg nent we gather that the 
learned Judge considered that it was immaterial whether 
the right created by the settlement of 1886 was a right 
arising from contract or not. He says :— "It may perhaps 
be open to qu3*tion as to wnettier th9 latter part of the 
entry which refers to transfers and mortgages in the 
future is not a contract regulating the rights of the co- b 
sharer's inter «e. This question, however, does not arise 
in the present case, where the plaintiff is admittedly a 
co-sharer and the defendant a stranger." We are not sure 
that we understand the meaning of this, language, ljut if 
the learned Judge meant to convey that it was not material 
in the case to consider whether the right claimed by the 
plaintiff was a right arising ty contract or not, we are 
unable to agree with him. We are also unable to agr*e 
with him in holding that "the record that up to 1866 no 
sale had ever been ra^de in the village to a stranger is strong 
evidence that the custom of pre-emption prevailed in the 
village." It appears to us that it is necessary, first, to deter- 
mine whether the right claimed arose by contract or not. 
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it it arose by contract, then it is clear, according *o the 
rulings of this Court, that the contract terminated with the 
settlement of 1866. Unquestionably, wejhink, the right 
set fortti in the wajib-ul-arz of 1866 was a right arising 
out of the contract of the parties; and the settlement 
having determined, the right of pre-emption determined. 
•We* entirely concur in the view expressed by the learned 
Munsif upon this point. We think that the learned Dis- 
trict Judge was entirely wrong in holding that the contract 
mentioned in the wajib-ul-arz of 1866 must be held to con- 
tinue in force after the determination of that settlement, 
unlesstit was shown that it had been rescinded openly or 
tacitly. 

For these reasons we allow this appeal, set aside the 
decree of the leaTned Judge of this Court, and also the 
decree of the lower appellate Court and restore the decree 
of the Munsif, dismissing the plaintiff's claim with costs 
in all Courts 



MORA DAB A D. Second A opeal No. 1142 January 21. 
of 1905. 

The Municipal Board of Najibabad 

(Plaintiff* ... * ... ... Appellant, 

i?. 
Sheo Naraim Defendant) ... ... Respondent. 

Act {Local) So. I of 1900 (N.-tV.-P. and Oudh Municipal' 
itit-x A tt) t s. 47- Contract— Mole of execution by Board. 

Where a contract entered iuto with a Municipal Board 
for the supply of material for road making whs endorsed 
both »-y the Secretary and the Viee-'hairmim of the Board 
and this endorsement referred to the contents of the contract 
aud its couHimation: Held that this was a sufficient com- 
pliance with the requirements of section 47 of the Municipal- 
ities Act. 

This was a suit brought by the Municipal Board of Na- 
jibabad for damages for breach of a contract entered into 
by the defendant with the Board for the supply of kan War 
fof road-making. The Court of first instance (Additional 
Subordinate Judge of Moradabad) decreed the plaintiff's 
clatra in part. On appeal the Additional District Judge 
'of Moradabad dismissed the suit on the ground that the 
contract sued upon had not been executed On behalf of the 
Board in the manner prescribed by section 47 of the 
Municipalities Act, 1903. Against this decision the plaintiff 
appealed to the High Com£. 

Ghulam Mujtaba, for the appellant. 

Sundar Lai and Vavbati Charan, for the respondent. 

Knox and Richards, J5T.:-This appeal arises out of a 
swit broughj by the Municipal Board of Najibabad through 
the Chairman of the B>ard against one Sheo Narain, who, 
according to the allegations made in t\)0 plaint, had entered 
into a contract for storing and consolidating kankar with 
the Municipal BoarjV .The plaint states that the respond- 
ents had not carried ou£ the terms of the contract, which 



caused loss to the Board, hence the suit for damages. 
The Court of first instance decreed the claim. The respond- 
ent before us appealed to the lower appellate Court. 
Tk ire were no less than eighteen grounds in the memoran- 
dum of appeal, but the lower appellate Court decided the 
appeal upon a preliminary point, which is neither contained 
in nor covered by the written statement of the respondent 
or the memorandum ofcappeal to the lower appellate Court. 
The point seems to have been suggested by a ruling of this 
Court in Ric[ka Kishan Das v. The Municipal Board of 
Benans (Weekly Notes, 1906, p. Ill), namely, that the 
contract was not signed by the Chairman or a Vice- Chair- 
man and the Secretary. The Municipal Board of Najibabad 
were evidently taken by surprise, and one of the grounds 
in appeal to us is that the raising of this new plea should 
not have received the permission of the Court. The learned 
District Judge and the parties appear to have assumed that 
formalities insisted on in section 47 of the Municipalities 
Act had been disregarded Upon this point he dismissed 
the claim brought by the Municipality. In appeal before 
us it is contended that there was sufficient compliance with 
the provisions of section 47 of the Municipalities Act, as 
the resolution sanctioning the agreement is signed by the 
Chairman and the Secretary. We allowed time for the 
production of the resolution and the contract. It was then 
discovered that the contract was on the file. We have 
examined it We find that it is signed by the defendant, 
and on the back are endorsed the signatures of both the 
Secretary and the Vice-Chairman, and this endorsement 
refers to the contents of the contract and its confirmation. 
In our judgment this is a sufficient compliance with the 
requirements of section 47 of the Municipalities Act. We 
decree the appeal, set aside the decree of the lower appellate 
Court on this preliminary point, and direct that Court to 
re-admit the appeal upon its file of pending appeals and 
dispose of it according to law. Costs here and hitherto 
will abide the event. 



GCTRAKHPUR. Second Appeal No. 442 January 24. 
of 1905. 



AjudhiaChaudhri (Defendant) 



... Applicant, 



Chhatarpal Lai (Plaintiff) and Jageshar 

Lai and another I >efkn da nts) ... Respondents. 

Pre-emption— Acquiescence . of plaintiff in sale — Estoppel— 
Muhammadan law, how far applicable to cases between 
Hindus— Act No. /q/1872 (Indian Evidence Act), s. 115. 

A, who held a mortgage of a share in village K, purchased 
the mortgaged property from his mortgagees. At the time 
when the sale was concluded part of the consideration was 
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left with the vendee to be paid to C, who was in possession 
of the property sold as a usufructuary mortgagee. C after- 
wards sued to pre-empt the sale to A. He'd that the accept- 
ance by C of the money due in respect of his usufructuary 
mortgage did not prevent him from maintaining' a sui\ for 
preemption of the same property. Ahmad Alt v. NajmMn- 
nissa (2 A. L. J. K., J 46) and bhiam Sundar v. Amanat Beg am 
<1. L. R., 9 AIL, 234; referred to. u 

Held also that in a suit ioi pre-emption between Hindus 
based upon a wajib-ul-arz the principles of Muhammad an 
law can only be referred to by wav of analogy and when 
those principles may be taken as consistent with "justice, 
equity and good conscience." Th«y cannot be referred to 
where there exists on the Statute Book substantive law 
applicable to the point in issue. Bhaicani Prasad v. Damru 
1 1. L R., 5 All., 197 / referred to. -j 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Abdul Raoof and Jagiudro flath Chaudhri, for the 
appellant. 

Mai>m Mohan Malaviyu and I*far Saran, for the res- 
pondents. 

Knox, J. — This second appeal arises out of a suit 
brought by one Lala Cahatarpai Lai. who prayed for a 
decree entitling him t«> pre-empt a certain share in mauza 
Karanti upon payment of Rs. 2,495, or such further sum as 
it might dnt rmine. AmDng the pleas raised in defence 
was a plea to the effect that the plaintiff had acquiesced 
in the sale-deed, dated the 1st of December 1903, whereby 
Ajudhia Chaudhri, who held a mortgage decree against 
the raortgazors of a share in dispute, had purchased the 
share in dispute, which at the time was in possession of the 
plaintiff as a usufructuary mortgagee. At the time when 
the sale of the 1st of December 1903 was concluded, a 
certain sum of money was left with Ajudhia Chaudhri for 
payment to L»la Chhatarpal Lai. It does not clearly 
appear either from the judgments or the pleadings what 
Ajudhia Chaudhri did with this sum of money, which is 
described as deposited somewhere, and then the plain- 
tiff is said to have withdrawn it. The Court of first in- 
stance decreet! the plaintiff s claim subject, to payment by 
him of Rs. 6\000. The plaintiff appealed to the District 
Judge of Gorakhpur, contending that certain ex-proprietary 
rights in sir land, which he had claimed along with the 
share, ought to have been decreed in his favour, or, if not 
decreed, the value of these lands should have been deducted 
from the purchase money, viz., Rs. 6,000. The District 
Judge accepted the latter plea and granted a decree in 
plaintiff's favour upon payment of Rs. 3,501 instead of 
Jls. 6,000 originally decreed. Ajudhia Chaudhri has pre- 
ferred the present appeal. The only plea raised on his 
behalf in argument has been this, />*?., that the plaintiff 
by withdrawing the sum of money whkh had been 



deposited by Ajudhia Chaudhri 4s above stated has ac- 
quiesced in the sale-deed of the 1st of December 1903, and 
could no longer enforce any claim for pre-emption. Chha- 
tarpal Lai filed an objection under section 561 of the Code 
of Civil Procedure to the effect that as he had succeeded in 
the appeal, the costs of the appeal should have been award- 
ed to him, this objection was in consequence of the learned 
Judge having declined to grant him costs. 

The learned counsel for the appellant took his stand 
upon a passage in Baillie's Muhammadan Law, page 505, 
to the effect that " the right of pre-emption is rendered void 

by implication, when anything is found on the part of tlte 
pre-emptor that indicates acquiescence in the sale to the 
purchaser, as, for instance, when, knowing the purchase, he 
has omitted without a sufficient excuse to claim hid right, 
etc." The suit before me is a 6uit between the Hindus 
onlj, that is, no Muhammadan is in any way concerned, 
and the village record which was put in as evidence of the 
custom relied on makes no allusion to Muhammadan law. 
Reliance was also placed on Bhawani Prasad v. Damru 
(I.L.R., 5 AH., 197) and specially on a passage at page 199 
where Mr. Justice Mahmood says that " it is clear that there 
exist no definite rules of substantive law by which questions 
of this nature relating to the right of pre-emption claimed 
under the terms of the wajib-ul-arz are governed. It is 
only on tftte broad principles of justice, equity and good 
conscience that such questions can be dealt with by the 
Courts." And again, at page 200 :— " The Court in admin- 
istering equity in cases of pre-emption will follow the 
analogies furnished by the rules of the Muhammadan law 
of pre-emption so long as those rules are consistent with 
the principles of justice, equity and good conscience." 
In the present case what we have to consider is whether 
there are any substantive rules relating to estoppol by 

• which this Court is governed, and it is only in the absence 
of such law, as I understand it, that the Court falls .back 
upon the analogies of the Muhammadan law where suck 
analogies are consonant with principles of justice, equity 
and good conscience. In the present case there is no need 
to fall back upon the analogies to be found in the Muham- 
madan law. The principles of estoppel by which Courts 
in India are te be guided are*to be found in the Evidence 
Act of 1872, and I find nothing to show that Lala Chhatar- 
pal Lai by taking the money^had acquiesced in the sale of 
the 1st of December 1903. The view I take is in harmony 
with the judgment of this Court in Ahmai AHi v. Nnjm-un- 
nma (2 A.L.J.R., 145) where in a case between the Muham- 
madans this Court was asked to deal with it upon an ana- 
logy derived from the Muhammadan law and held that 
the receipt by the mortgagee of the money due to her from 
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the*Vendee could not be Held to opeiate as a waiver of her pre- 
emptive rights. The case also of Shiam Sundar v. Amanat • 
Begam (LL.R., 9 All., 234) rules in the same ejection. 
* As regards the objection raised by the respondent, 

Lala Chhatarpal Lai, the records show that he did succeed 
in his appeal and gained in full one of the alternatives 
for which he had appealed. I am unable to follow the* 
learned Judge in the view he takes that the plaintiff had 
lost half his appeal. In his appeal he asked one of two 
remedies and was granted one of the remedies. The ap- 
peal fails and is dismissed with costs. The objection 
succeedsmnd Lala Chhatarpal will recover his costs both 
in this and in the lower Courts. 



JAUNftjR. Second Appeal No. 14 of 1906. January 31. 

Sheodihal Sahu ( Plaintiff) 

v, 
Bhawani (Dbfbndant) 



... APPRLLAfCT, 

... Respondent. 



Civil Procedure Code, es. 244 and 583— Possesion of property 
decreed taken *without intervention of Court— Decree 
reversed on appetl — Suit for restitution — Discretion of 
Court, 

In a suit for redemption the plaintiff obtained a deewee 
and took possession of the property in suit without the in- 
tervention of the Court The decree, however, hating been 
reversed on appeal, the defendant brought a re/ular suit 
to recover possession of the mortgaged property. Held 
that a regular suit was precluded by the provisions of sections 
244 and 583 of the Code of Civil Procedure, but the Court of 
first instance would have exercised a proper discretion if it 
had treated the plaint as an application under section 583 of 
the Code. DhanKunwarv. Mahtab Singh (I.L.R., 22 All., 
79) and Saran v. Bhagwan (I.L.B., 25 All., 411) referred to. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Moti L«l Nehru and Qhulam Mujtaba, for the appellant. 

Satish Chandra Banerji and Sital Prasad Ghosh, for the 
respondents. 

Stanley! C. J., and Burkitt, J.— This appeal has been 
preferred under the following circumstances.* The defendant 
Musaroimat Bhawant* executed a mortgage in favour of the 
plaintiff of certain property. She subsequently sued for re- 
demption and obtained a decree on the 23rd of September 
1901. She did not put the decree into execution but took 
possession of *he mortgaged property without the interven- 
tion of the Court on the day after the decree was passed. 
An appeal against the decree was preferred and the decree 
was reversed. On second appeal to the High Court the 
decree of the lower appellate Court was affirmed . Thereupon 



the plaintiff appellant before us instituted a suit for recovery 
of the mortgaged property of which Musammat Bhawani 
had taken possession without the intervention of the Court. 
In ype Court of first instance the plaintiff to meet the de- 
fendant's objection that the claim was barred by sections 244 
and 583 of the Code* of Civil Procedure, asked the Court, in 
the event of it holding that these sections were fatal to the 
suit, to treaty the plaint <as an application under thera for 
restitution of the property. The Court of first instance dis- 
missed the plaintiffs claim on the ground that it was bar- 
red by the sections to whicji we have referred. On appeal 
the lower appellate Court upheld the decision of the Court 
of first instance and stated as regards the application to have 
the plaint, treated as an aoplication under section 244 and 
section 583 that " the Court might have so admitted it had 
the appellant allowed that no regular suit lay; but the 
appellant has contested ftis point uo to the appellate Court." 
On this account the learned District Judge considered that 
it would have been improper 5 for the lower Court, and still 
more so for him, to treat the plaint as an application 

An appeal has now been preferred to this Court, and 
the main grounds of appeal are that sections 244 and 583 do 
not stand in the wav of a suit ; that section 583 does not bar 
the institution of a regular sui% and that in any case if these 
sections are applicable, the Judge ought to have treated the 
plaint as an application under them. We «re disposed to 
think that the sections in question do forbid a* suit such as 
the present one. By the language of section 244 a suit is 
prohibited. Although there is no express prohibition 
against the institution of a suit for recovery of property by 
way of restitution or otherwise contained in section 583, 
still the language of that section couoled with the prohibi- 
tion in section 244 appears to be imperative. The words 
are:— "When a party entitled to any benefit by way of resti- 
tution or otherwise under a decree passed in an appeal desires 
to obtain execution of the same, he shall apply to the Court 
which passed the decree against which the appeal was 
preferred, and sgch Court shall proceed to execute the decree 
passed in appeal according to the rules prescribed for the 
execution of decrees in suits." This apparently is ths view 
which was taken by the learned Judges of this Court who 
decided the cases of Dhan Kunwar v Mahtab Singh (I.J..R , 
22 All., 79) and Saran v. Bhagwi (I.L.H, 25 All., 441)- 
We think, however, that in the present instance at all events 
the Courts below ought to have acceded to the request of 
the plaintiff appellant and treated the plaint as an applica- 
tion under the sections to which we have referred. The 
reason assigned by the learned District Judge for his 
refusal to entertain this application does not appear to us 
to be reasonable. We therefore allow this appeal, set 
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aside the decrees of both the lower Courts*and remand the 
soil to the Court of first instance through the learned 
District Judge under section 562 of the Cade of Civil 
Procedure, with directions that the plaint be treated as an 
application under seetions 244 and 593 and be disposed \gf 
on the merits. Costs here and hitherto will abide the 
e?ent. ^ . 



ALIGARH. Second Appeal No. 151 February f. 

of 1906. 

Rim Prasad and another (PLAiNtiFFs) ... Appellants, 

v. 

Dtagar Singh and others (Defendants) ... Respondents: 

Civil Procedure Code, s, 373— Suit for redemption— Uncondi- 
tional withdrawal of claim— Second suit for redemption 
barred. 

The plaintiff appellant in a - s#it for redemption which 
bad been dismissed for non-joinder of necessary parties appeal- 
ed against the decree dismissing his suit, bat in the course 
of this appeal he informed the Court that the parties had 
come to terms and stated : — 4 * 1 do not desire to prosecute 
my claim or this appeal in any manner in respect, of the 
property in suit. Therefore let the present appeal be struck 
off. ' The appeal was accordingly dismissed Held that the 
plaiutiff was debarred by section 373 or the Code of Civil Pro- 
cedure from again suing for redemption of the same mort- 
gage. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Mod Lai Nehru and Sundar Lai, for the appellants. 

Qovind Pratad, for the respondents. 

Stanley, C.J.,and Burkitt, J.— This is an appeal by the 
plaintiffs against a decision of the learned District Judge 
of Aligarh, holding in appeal, in accordance with the Court 
of, first instance, that the plaintiffs' suit was barred by the 
last clause of section 373 of the Code of Civil Procedure. 
The facts are briefly as follows :— The plaintiff, Ram Prasad, 
in the year 1896, instituted a suit to redeem* a mortgage, 
held by the defendants, executed in favour of them or some 
of them in the year 1840>. That suit was dismissed by the 
Court of first instance because certain necessary parties had 
not been joined. An appeal was taken to the District Judge. 
That appeal did not come on for hearing, for the District 
Judge was informed that an agreement had been made be- 
tween the parties. We have had that agreement read to us. 
Jt is to the effect that an agreement had been made in this 
matter, and in the second clause of it the appellant (that is, 
the present appellant, Ram Prasad) states:— "I do not desire 



to prosecute my claim or this appeal in any manner (kin 
tarah se) in respect of the ^property in suit. Therefore let 
the present appeal be struck off. The parties to bear their 
own costs." Qn that the order of the Court is :— " BJj 
reason of the withdrawal in accordance with the agreement 
of the parties it is ordered that the appeal be dismissed, 
each party to bear its own costs." This compromise and 
o*der were mentioned in both the lower Courts. In ^the 
Court of first instance the learned Subordinate Judge re- 
marked that " an appeal was preferred, that during the 
pendency of that appeal plaintiff applied that a compromise 
was made, and that the plaintiff did not wish to carry on 
the litigation in any way about the property m suit ancL 
that it (that is to say the appeal) must be struck off/ Then 
on this the learned Subordinate Judge remarks :— " It was 
clearly an unconditional relinquishment of the clajm of 
redemption about 1 J biswat fiakiat without permission ob- 
tained under section 378 of the Code of Civil Procedure. I 
do not think that any fresh suit could be maintained." In 
the lower appellate Court the District Judge remarked:— 
«• He (that is, Ram Prasad) withdrew the whole of his claim 
unreservedly stating that he had no claim whatever against , 
the property in suit. Under section 378, Civil Procedure 
Code, he appears to me to be debarred from bringing a 
claim now." In these remarks the two lower Courts are 
right. We have no doubt that an agreement was made « 
between the^parties, during the pendency of the appeal in 
the former case, to the effect that the plaintiff in that suit 
(namley, Ram Prasad) abandoned all claim to redeem this 
property, the consideration for that agreement most pro- 
bably being the relinquishment of their costs by the defend- 
ants, which, it is abundantly clear, Ram Prasad would 
have had to pay if there had not been a compromise. We 
think the case is one which comes under the concluding 
clause of section 873, and in that matter we affirm the 
judgment qf the two lower Courts. But it has been suggest- 
ed that we should make some provision to safeguard 
the rights of the second plaintiff, Amir Singh. As to him «, 
we deem it necessary only to remark that no allusion 
was made to those rights in either of the two lower Courts. 
No application was made either to the Subordinate Judge 
or to the District* Judge to have him allowed to sue as 
sole plaintiff if it # were found that Ram'Frasad, by reason 
of section 373. could not sue. The question has been raised 
here for the first time. We do not think that we can enter- 
tain it. There may be many points respecting his adoption 
and otherwise which it might be necessary to consider 
before any further steps with regard \p him could be taken. 
We dismiss the appeal with costs. 
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ALLAHABAD. 



Criminal Revision No. 688 
• of 1906. 



March 14. 



Emperor v. Burner Ohand- 
Act (Local) No. I of 1891 {N.-W. P. and Oudh Water Worki 
Act)* st. 84, 40 and 41 —Construction of Statutes— Omis- 
sion to give notice of re-occupation of house — Water rate 
paid during period of non-occupation. 

*Beld that the provisions of section 41 of the Nortk- 
Western Provinces and Oudh Water Works Act, 1891, would 
not apply to the case of a person who had in fact regularly 
paid the water rate due in respect of the house during the 
period of its non -occupation. 

Sumer Chand was convicted by a Bench of Magis- 
»trates*>f an offence under section 41 (8) of the North- Wes- 
tern Provinces and Oudh Water Works Act, 1891, in that 
he had omitted to give notice to the Municipal Board of 
the r£-occupation of a house belonging to him which had 
beeB vacant, and was fined two rupees. Sumer Chand 
admitted not having given notice, but pleaded that in fact 
the water rate had been paid for the whole time that the 
house wasjmoccupied. An appeal from this conviction to 
the District Magistrate was dismissed, and Sumer Chand 
then applied tojhe High Court in revision, urging that as 
he had in fact paid fill that was due for water rate in 
respect of the house in question he ought not to have been 
convicted. 

> Alston, for the applicant. 

The Assistant Government Advocate (Porter), for the 
Crown. 

Banerji, J. — This is an application for the revision 
of an order of a Bench of Magistrates convicting the appli- 
cant under section 41, sub-section (3) of the Water Works 
Act No. I of 1891, and sentencing him to a fine. The 
application has been made on the ground that the order 
is, not warranted by law. 

Section 41, sub- section (1) of the Act provides, amorffe 
other things, that " when any house which has been 
• vacant is re-occupied, the owner shall, within fifteen days, 
give notice thereof in writing to the Municipal Board. 
And by sub section (3) any person failing to give the 
notice is punishable with fine. The applicant has been 



convicted of having omitted to give notice of ti^e re-oocu- 
pation of his house as required by the section. It was 
alleged on bis behalf that he had paid the rates for the 
period during which the house remained unoccupied and 
itA contended that the section does not apply to such a 
person. 

Having regtfrd to the scope and object of Chapter VII 
of the Act, the contention is* in my opinion, well founded. 
Section 40 lays down the mode in which arrears of water 
rates are to be recovered. Section 41, sub-section (1), re- 
quires that notice should be given of the erection of a new 
house or the re-building or enlargement of a house or of 
the re-occupation of a vacant house, and sub-section (3) 
lays down the penalty for omission to give such notice. 
The object of the section is clearly to ensure payment 
of water rate and to provide against evasion of payment. 
Section 41 should, I think, be read with section 34, under 
which a house whicb^ Jias remained unoccupied for three 
consecutive month* is exempt from liability to payment. 
It is in respect of such a* house that section 41 requires 
that notice should be given of re-occupation 30 that the 
rate payable in respect of it may be realized. Where the 
rate has been paid and there has been no evasion of pay- 
ment, the penalty imposed by the section cannot be held 
to have been incurred. The language of the section is no 
doubt somewhat wide, but in my judgment the section 
should be reasonably construed, and so construing it I am 
unable to hold that the conviction of the applicant is legal, 
if, as he alleges, he paid the rate and there was no- evasion 
of payment. As the Court which convicted the applicant 
did not determine whether his allegation as to payment 
was true, I must send back the case to the Court of first 
instance with directions to find, after taking evidence, 
whether the rate for the period of the non-occupation of 
the house was paid by or on behalf of the applicant, and I 
order accordingly. When the finding has been certified 
to this Court the case will be put up for hearing. 

Banerji, J.— Sumer Chand, the applicant in this case* 
died before a^return could be made to the order of this 
Court dated the 21st of December 1908. The application 
for revision therefore abates. It will be so recorded. 
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CAWNPORE. Miscellaneous No. 21 of 1907. March 14. 

Emperor «. Dalip Singh. 

Criminal Procedure Code, «#. 190, 191 — Transfer— Cognizance 
taken by Magistrate on information derived from a police 
report. * * 

A Magistrate after perusing a police report in which it 
was recommended that proceedings should not be taken 
against two persons, R and J, tame to the* conclusion that a 
charge of theft ought to be framed against D, and ordered 
accordingly. Held that the Magistrate had not taken cog- 
nizance of the case on his own information witlfin the mean- 
ing of section 190 (o of the Code of Criminal Procedure, so as 
to render it necessary for the case to be transferred for trial 
to another Magistrate. 

The facts of this case sufficiently appear from the order 
of the Court. 

The Assistant Government Advocate (Porter), in sup- 
port of the Magistrate's ordei . * 



Airman, J.— A complaint was* filed on behalf of a 
zamindar against two villagers named Ram Sahai and Jeo- 
rakhan charging them with tUeft of the timber of two 
babul trees. The police inquired into the case. One Dalip 
8ingh alleged that the two accused bad cut the trees with 
his permission and asserted that he had a right to dispose 
of them. The investigating police officer expressed his 
opinion that the dispute was one of a civil nature and sent 
np charge sheet B with the recommendation that the case 
should be expunged from the list of crimes. The Joint 
Magistrate on that report sent for the Patwari, examined 
him, consulted the wajib-ul-arz, and arrived at the conclu- 
sion that the babul trees were in the complainant' s zamin- 
dar i. He thereupon ordered that a charge of theft should 
be instituted against Dalip Singh, and that Ram Sahai and 
Jeorakhan should be summoned as witnesses. Dalip Singh 
applied to the Joint Magistrate that the case should 
be heard by some other Court. This application was re- 
jected. It is said that Dalip Singh applied to the District 
Magistrate to revise the order of the Joint Magis- 
trate refusing to transfer the case, and that the District 
Magistrate declined to interfere. Thereupon Dalip Singh 
applied to the Court of Session. There is no order on* the 
record showing that the District Magistrate had dealt 
with the application. But if he did, the Sessions Judge 
had*no power, to entertain Dalip Singh's application. 
He, however, did entertain it, and has sent np the case to 
this Court with a recommendation that the application 
should be allowed, and the case heard by some Magis- 
trate other than the Magistrate who ordered the prose- 
ention of Dalip Singh. I am not prepared to hold 
that th» case falls within the purview of section 191 of 



the Code of Criminal Proce&ure. But as it is before me I 
deal with it under the general powers of re risioif conferred 
on this Court. In my opinion the order of the Joint Magis- 
trate directing the prosecution of Dalip Singh was not under 
the circumstances a proper order. The case was primd facie 
one of a civil nature. I accordingly set asid • the order of the 
Joint Magistrate, dated 21st January 1907, directing the 
prosecution of Dalip Singh, and order that the proceedings 
Against him be dropped. • 



GORAKHPUR. Second Appeal No. 639 of 1906. March 15. 
Udit Narain Misar (Defendant) ... Appellant, 



Sheo Narain Kanni (Plaintiff) 



RBSP0NDEN9. 



Bond— Conditional tale of movable property— Effect of non- 
payment of debt within timelimited. 
The owner of an elephaut, to secure repayment of a 
small sum of money which he had borrowed, executed a bond 
by which he agreed that if the debt with interest was not 
repaid within a time specified, the elephant should become 
the property of the creditor. The elephant was handed over 
to the creditor. After the time limited in thejbond had ex- 
pired, the elephant was sold as the property of the debtor for 
arrears of Government revenue due by the debtor The creditor 
ttoen sued to recover the money he had leMt. Held that the. 
suit was not maintainable. Uncfcr the terms of the bond 
the elephant had become the property of the creditor and 
the debt was extinguished. 

# The facts of this case sufficiently appear from the judg- 
ment of the Court. • 

Sundar Lai and lttoar Saran, for the appellant. 
Tej Bahadur Sapru, for the respondent. 

Stanley, C.J., and Bubkitt, J. -This appeal arises out 
of a somewhat novel suit. The plaintifif is a money-lender, 
and in the year 1900 lent a sum of Rs. 299 to the defendant 
appellant on the security of a bond for repayment of the 
amount advanced, with interest, on or before the expiration 
# of two months. By the same bond an elephant was pledged 
by the defendant to secure the amount advanced, with a 
provision that if the debt was not repaid within the two, 
months allowed for payment, the elephant should become 
the absolute property of the plaintifif. This was in fact a 
conditional sale of the elephant, reserving to the vendor 
a right to re-pfrchase it on payment of the amount ad- 
vanced to hira # with interest w4thin a Period of two months. 
The bond is dated the 28th of March 1900. Therefore 
on the 28th of May 1900, the debt not having been paid, the 
elephant became the property of the plaintifif. On tho 
4th of August 1900, the elephant was attached en the posses- 
sion of the plaintiff and sold by tye Collector for payment 
of Government revenue doe by the defendant. Plaintiff 
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does not appear to have resiste3, at all events strenuously, 
the attachment, and permitted the elephant to be sold as 
if it were the property of the defendant. Asa matter of 
• fact the property had already passed into his hands, so 

that no longer had the defendant any claim in respect of 
it. According to the terms of the bond the elephant had 
become the property of the plaintiff and the defendant 
was released from the payment of his debt. The plaintiff 
in the suit out of which this appeal has arisen now claims t<J 
recover the amount of his debt with interest, and both the 
• ■"" lower Courts have given him a decree for the amount, but 
. # reduced the interest payable under the bond. The learned 
District Judge in his judgment says that the plaintiff 
<iid not? become absolute owner of the elephant, and he 
also finds that the bond was so inequitable that no Court 
would have enforced its provisions. We are unable to 
agree ^ith him as to these matters. As regards the owner- 
ship we are of opinion, on the language of the bond, that 
the property in the elephant passed to the plaintiff after 
the date fixed for payment of the debt had passed. This 
is an inference of law from the facts, which are undisputed. 
The inference drawn by the learned District Judge from 
.the same facts is»in our opinion incorrect in law. It does 
not lie in the mouth of thfe plaintiff to say that the bar- 
gain which he entered into was an unconscionable bargain, 
and at the same time take advantage of this unconscion- 
able bargain and sue upon it. We must now treat the 
contract entered into between the parties as binding upon 
them, and so treating it we find that the property in 
the elephant passed to the plaintiff before it was attached 
and sold, and once the two months allowed for payment 
of the bond had passed, the plaintiff's debt in respect of 
the money advanced by him was discharged. It is not 
now in the power of the plaintiff to restore to the defendant 
the animal which was pledged to him. We, therefore, 
alloy the appeal, set aside the decrees of both the lower 
Courts, and dismiss the plaintiff's claim with costs in* 
all Courts. 

BANDA. Criminal Reference No. 82 of 1907. March 16. 
(Hamirpur.) 

Emperor v. Debl. 
Act No.^ Xt.Vof\ 860 ^Indian Penal Code), s. 223 - Criminal 

Procedure Code, s. 54— Escape from lawful custody— 

Chaukidar. 

The police of an adjoining tfative State arrested in British 
territory one Ban Singh suspected of having committed an 
offence in the^Native State, and made him over to one Debi, a 
chaukidar, from whose custody he escaped. Held tflat 
neither the original arrest nor the subsequent custody by the 
chaukidar were lawful, and therefore that the chaukidar 



could not properly be convicted under section 223 of tbe 
Indian Penal Code. Empress of India v. Kallu (I. L. R., 3 
All., 60), Kalai v. Kalu chowkidar (1 L. It., 27 Calc, 366; and 
King- Emperor v. John il. L. E., 23 All., 266 referred to. 

One Ban Singh, a subject of a Native State bordering 
on ljiitisr^ territory, was " wanted "' by the police of his 
ov^ State. They came into British territory in search of 
him and having arrested him there made him over to the 
custody of one De/i, a chaukidar. From this custody Ban 
Singh managed to escape. The chaukidar was tried for an 
offence undea section ^2S of the Indian Penal Code, con- 
victed by the Joint Magistrate of Hamirpur and sentenced 
to 3 months' rigorous imprisonment. The District Magis- 
trate of Hamirpur, being of opinion that the custody from 
which Ban Singh escaped was not a legal custody, referred 
the case to the High Court under section 438 of the Code of 
Criminal Procedure recommending the acquittal of Debi. 

The Government Advocate (Ryves), for the Crown. 

Richards, J.— Th» »facts out of which this reference 
arises are as follows:— The native police of Alipur, a Native. 
State, suspecting one Parali Singh of theft, searched his 
house in British India, arrested him in British India, and 
handed him over to the custody of one Debi, chaukidar of 
Gedo r a place situated in British India. Debi permitted 
Paran Singh to escape. He was thereupon charged under 
section 223 of the Indian Penal Code, that being a public 
servant he was bound as such public servant to keep Paran 
Singh in confinement, Paran Singh being a person charged 
with, or convicted of, an offence, or lawfully committed to 
custody. Now Paran Sineh had neither been charged with, 
nor convicted of, any offence. The question is— was he law- 
fully committed to custody ? He had been arrested by the 
Native State Police in British territory, and it is quite clear 
that they had no right to arrest him there. The Magistrate 
in his explanation says that the chaukidar Debi was a police 
officer, and under section 64, cl. (7), he was entitled to arrest 
Paran Singh without a warrant. In the case of Empress 
of India v. Kallu (I. L. R, 3 All., 60) the contrary, was 
held. In Kalai v. Kalu chowkidar (I. L. R, 27 Calc, 366) 
the Court, following the case I have just mentioned, held 
that? where a person had committed a theft and had 
been made over to the custody of a village chaukidar, 
the accused could not be convicted under section 225 of 
the Indian Penal Code, for rescuing the alleged thief from 
lawful custody. The Court held that the chaukidar was 
not "lawfully detaining" the alleged thief. The same 
view was taken by this Court in the case of King-Emperor 
v. Johri (I. L. R, 23 411., 266). I think the conviction 
ought to be set aside as suggested by the District Magis- 
trate. I accordingly set aside the order of the Magistrate, 
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dated 20th December 1906 ; acquit Debi of the offence with 
which he was charged, and direct his Immediate release. 
His bail bond will be vacated. 



SAHARANPUR. Second Appeal No. 276 

of 1906. 

Bam Lai (Plaintiff) 



March 16. 
\ 
.. Appellant, » 



Niadar and others (Defendants) 



Respondents. 



Pre-emption — Wajib-ul-arz — Construction of document. 

By the terms of a wajib-ul-arz it was provided that u if 
any co-sharer for any reason wishes t*> part with his &hase, 
he can sel» it first to n bhai ek-jaddi % after him to co-sharers 
in the patti orthok, and after them to other cs-sharers, for a 
reasonable price. The bhai ek-jaddi will have to give the 
same price as offered by a strong** ; but if the price appears 
to be fictitious, a decision can be made by mutual arrange- 
ment or by a Court or by panchayat." R*>ld that the effect 
of this provision was to give a right of pre-emption to 
successive categories one against the other in order. The 
right did not only arise when the sale was to* a stranger. 
Khatun Hibi v. Sayida Bibi (l.L.R , 27 All., 457 ). 

This was a suit for pre-emption based on custom as 
recorded in the village wajib-ul-arz. The conditions of 
the wajib-ul-arz relating to preemption were set forth as 
follows:—" If any co-sharer for any reason wishes to part 
with h : s share, he can sell it first to a bhai ek-jaddi, after 
him to co-sharers in the patti or thok, and after them to 
other co-sharers for a reasonable price. The bhai ek-jaddi 
will have to give the same price as offered by a stranger; but 
if the price appears to b * fictitious, a decision can be made 
by mutual arrangement or by a Court or by panchayat." 
The plaintiff claimed as a co-sharer in the patti in which the 
property sold was situated. The defendants vendees were 
co-sharers in a different patti. The Court of first instance 
(Munsif of Deoband) held on a construction of the wajib- 
ul-arz that the right of pre-emption only arose on a sale to 
a stranger, and accordingly dismissed the suit, and this 
view was accepted by the District Judge in appeal, who 
confirmed the decree of the Munsif. The plaintiff there- 
upon appealed to the High Court. 

Satish Chandra Banerji and Muhammad Ishaq, for the 
appellant. 

Sundar Lai, for the respondents. 

Stanley, C.J., and Burkitt, J.— This is an appeal* in 
a suit for pre-emption. The two lower Courts have dis- 
missed the suit, holding that a right of pre-emption only 
accrues on the sale by a co-sharer to a stranger. In this 
view we are unable to concur. By the terms of the wajib- 
ul-ars it is provided that if any co-sharer desires to dispose 
of a share, he must offer it first to a bhai ekjaddi, the second 
category being to co-sharers in the thok or patti, and the 
third to other co-sharers, the sale in all cases to be at a 
reasonable price. Then comes the condition that the 



bhai ek-jaddi will have to pay the same price as that offered 
by a stranger. The precise meaning of this we do n^ot 
know, nor why a bhai ekjaddi should be singled out of the 
three categories as the one on whom this burden is placed, 
nor can we agree with the lower Court in finding, as it 
does further on, that the bhai ek-jaddi is a term which is 
meant to include any of the three classes of pre-emptors 
noted above. Then the learned Judge further 6ays that if 
any precise meaning is to be attached to this provision* the 
claim for pre-emption can only arise when the sale is made 
to a stranger. We are unable to follow the argument on 
which this decision is based. It seems to us from the 
terms of the wajib-ul-arz that it is one which gives the 
ordinary right of pre-emption to successive categories ona 
against the other in order. In that it differs from the 
case cited by the Court below, Khatun Bibi v. Sayida 
Hibi (I. L. R., 27 All., 457), for in that case the special 
provision was that the pre-emptive right was to be 
exercised by certain categories and at the price offered by 
a 6tranger. From that our learned brother Banerji inferred 
that a right of pre-emption arose only on a sale t? a stranger. 
The facts of the present case are not the same. We 
mu9t allow the appeal, set aside the decision of the two 
lower Courts, and, as the case has fteen decided by the lower 
appellate Court on a preliminary point and we have 
reversed the decision of the lower Court on that point, we 
renfand the record to the Court of the District Judge to < 
be replace* on the file of pending appeals and decided 
according to law. Costs here and hitherto will abide the 
event. 



AGRA. First Appeal No. 43 of 1905. March 19. 

The Maharaja of Jaipur (Defendant) ... Appellant, 

v, 
Lalji Sahai (Plaintiff; and Rlshorl and 
others (Defendants) ... ... Respondents. 

Civil Procedure Code, s. 483— Suit against a ruling Chief- 
Permission to sue granted in absence of ntcessary conditions 
precedent— Jurisdiction. * • 

A suit for the recovery of arrears of salary was brought 
in the Court of the Subordinate Judge of Agra against the 
Maharaja of Jaipur. The plaintiff outa ned the consent of 
the Governor-General in Council to the institution of the suit, 
granted ostensibly in accordance with the provisions of 
section 433 of the Code of Civil Procedure ; but in fac* none 
of the conditions enumerated *in clause (2) of the section 
existed. Held that the suit was not maintainable. 

The facts of this case sufficiently appear from the judg- 
ment of the Court 

Jogindro Nath Chaudhri (for whom Satya Chandra 
Mukerji), for the appellant. • 

Sundar Lai and Kedar Nath, for the respondents. 
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Stanley, C.J., and Burkitt, J.—The plaintiff in the 
suit out 6E which this appeal has arisen sued the appellant, 
the Maharaja of Jaipur, as also the representatives of his 
late agent Captain Man Singh, to recover arrears of pay 
alleged to be due to him as his Highness' agent. The 
plaintiff in his plaint says that Captain Man Singh, who 
was the manager of the Maharaja, on the 18th of January 
1895 appointed him agent at a salary of Rs. 130 per month 
to look after the legal work of the temple at Bindrabutf 
which belongs to the appellant. His Highness the Maharaja 
* filed a defence to the suit, and amongst other pleas averred 
that the suit could not be brought against him according 
to law, and that the Government of India could not grant 
qanctioif under section 433 of the Code of Civil Procedure 
for the institution of a suit for money against his state. 
The defence of His Highness was stiuok out under section 
136 of* the Code on the ground that he had not complied 
with certain directions of the Court, and the suit was pro- 
ceeded with ex parte, with the result that a decree was given 
against His Highness alone, the other defendants being 
exempted fjom liability to satisfy the plaintiff's claim. 
From this decree the present appeal has been preferred, 
.and amongst other grounds the following has been pressed 
before us, namely, that '* the sanction granted for the 
institution of the suit was illegal, inasmuch as the claim 
being for money due on account of salary not charged on 
•immovable property, did not come within the category of 
suits for the institution of ninth sanction coufft be grante 
under section 433 of the Code of Civil Procedure." It 
appears that sanction was granted on the 24th of December 
1903 in these terms:—*' This is to certify that under the 
provisions of section 433 of the Code of Civil Procedure, the 
Governor-General in Council consents to a civil suit being 
instituted in the Court of the Subordinate Judge of Agra 
against His Highness the Maharaja of Jaipur by Lalji 
Sahai for the recovery of arrears of pay alleged to be due 
to hire as His Highness* agent. " This purports to bS 
signed by the Secretary to the Government of India in the 
foreign Department. It will be observed from this certi- 



ficate that the consent was for the institution of a suit for 
the recovery of arrears of pay and for no other purpose. 
Section 433 of the Code of Civil Procedure, under which this 
consent is expressed to have been given, provides for the 
institution, of suits against Princes or Chiefs and other 
pejsons, and enables the Governor-General in Council to 
consent to the institution < f suits against such persons, 
providing thaUs/sh consent may be given with respect to 
a specified suit or to several specified suits, or with respect 
to all suits of any spiffed class or classes, and may specify 
in the case of .any suit or class of suits the Court in which 
the Prince, Chief, Ambassador or Envoy may be sued. But 
there follows this important restriction, viz., " the consent 
shall not be given unless the Prince, Chief, Ambassador or 
Envoy (a) has instituted a euit in the Court agaicst the 
person desiring to sue him, or (6) by himself or another 
trades within the local limits of the jurisdiction of the 
Court, or (c) is in possession of immovable property situate 
within those limits ancLis to be sued with reference to such 
possession or for money charged on that property." As 
to (a), no suit such as is refftred to in it has been instituted 
by the defendant appellant. As to (b), there is no allegation 
in the plaint that the defendant appellant either himself or 
by another trades within the local limits of the jurisdiction 
of the Court, and as to (c), although the defendant appellant 
is in possession of immovable property situate within the 
limits of the jurisdiction of the Subordinate Judge of Agra, 
the suit is not with reference to such possession, or for money 
charged on the property of which he is so in possession. 
He is simply sued in this case for arrears of pay said to be 
due to the plaintiff as his servant. Under these circum- 
stances it is clear that the learned Subordnate Judge had no 
jurisdiction to entertain the suit, inasmuch as it was not 
one falling within the purview of section 433 and could not 
be maintained by virtue of the consent given by the Gov- 
ernment of India. It is unnecessary for us to consider the 
other grounds of appeal. We, therefore, allow the appeal, 
set aside the decree of the Court below, and dismiss the 
suit as against the appellant with costs in both Courts. 



Digitized by 



Google 



April 17, 1907.] 



WEEKLY NOTES. 



97 



BENA RES. First Appeal No. 268 of 1904. March, 23. 
fitm Shankar Lai (Defendant) ... Appellant, 

Gane&h Prasad and another (Plaintiffs) • % 
andBaldeo Daa and others (Defendants', Respondents. 

Act Ao. IV 0/ 1882 (Ttans/er of Property Act), Chapter IV, 
pasnm —Mortgage — Mortgage of mortgage* righ ts— Right 
of sub-mortgagee to bring to talejthe mortgagee right* of hi$ 
mortgagor — " Property." • » 

Held by the Full Bench Stanley, C.J., and Knox, Ba- 
Kerji, Bukkitt, Aikman and Richards, SJ.) that a sub- 
mortgagee of mortgagee rights in immovable property is 
entitled to n decree for sale of tie mortgagee rights of his 
mortgagor 

Per Stanley, C.J.— In a properly constituted suit a puisne 
mortgagee or sub mortgagee may have a sale of the interest 
mortgaged to thtm respectively, subject, in the case of a 
puisne mortgage, to the rights of a prior incumbrancer, and 
-subject, jn the case of a sub-mortgage, to the rights of re- 
demption of the original mortgagor. 

Mata Din Kasodhan v. Kazim fiisain (I.L.R., 13 AU.,432), 
overruled; Gang a t*rasad v. Chumii Lai (l.L.YL., 18 All., 113) 
discussed and distinguished; Ragkunath Prasad v '. Jura wan Rax 
(I.L.R., 8 All , 105;, Sirbadh Rai v. Raghunath Prasad iLL.fi., 7 
All., 568, at p. 574 , Jones v. kkinner (5 L.J., Ch , 90), Taylor y. 
Russell (L.R., 1891. A.O. 255., In re Sargent (17 Bu.., 279), Rose v. 
Page (2 Simons, 471; 29 R.R., 142 , Slade v. Rigg (3 Hare, 35 ; 64 
B.K., 204), In re Hodsm and Howe*' Contract (L.R.. 35 Cb. D., 
6681, Vencatachella Kandianv. Panianadien (I.L.R., 4 Mad., 
213 , Kanti Rami. Kutubud-dm Mahomed 1 L.R.,22Calc.,33), 
Beni Madhub Mokapatra y. Sourendra Mohan Tagore (I.L.R., 
23 Talc . 795). Debendra Naram Roy v. Ramtaran Banerjee 
(I.L.R., 30 Calc, 593), Jaggeswar Dutt v. bhuqan Mohan Mitra 
(1 L.R., 83 Calc, 425), Muthn Vijia Raghunatha Ramachandra 
Vacha Mahali Thurai v. Venkatachallam (hetti (I L.R., 
23 Mad., 35. and Coomary Dassee Y.Preo Madhub Nundy 
(1 C.W.N., 453) referred to. 

This was a suit for sale upon a mortgage executed by 
Gaya Prasad and Musammat Jasoda Kunwar in favour of 
the predecessor in title of the plaintiffs respondents. The 
.mortgaged property comprised, in addition to certain 
immovable property, the mortgagee rights of the mortgagors 
io six mortgages held by them. Amongst the defences to 
the suit a plea was raised that a mortgage of mortgagee 
rights was invalid according to law, and that no decree 
could be passed for the sale of mortgagee rights. The 
Court of first instance decreed the plaintiffs' claim, and 
passed a decree for the sale, inter alia, of the mortgagees' 
rights mortgaged to the plaintiffs. The defeudant Ram 
Shankar L<il appealed to the High Court and again raised 
the question whether a decree could legally be passed for 
the sale of mortgagee rights. The appeal came before a 
Bench consisting of Banerji and Aikman, JJ., on whose 
recommendation the following question was referred for 
decision to a Full Bench of the whole Court :— '.■ Whether 
a sub -mortgagee of mortgagee rights in immovable pro- 
perty is entitled to a decree for sale of the mortgagee rights 
, of his mortgagor in enforcement of his mortgage ?" 



Jogindro Nath Chaudhri, Qulxmri Lai and Satt/a Chandra 
Mukerji, for the appel ant! 

Sundar La ',' Muhammad hhaq Khan and Durga Charm 
baneiji, for trie respondents. # * 

Stanley, C.J. —The question before us was referred 
to a Full Bench on the ground of its importance, and is 
•whether a sub-mortgagee of mortgagee rights is entitled 
to a decree for sale of those rights. I understand this 
to be whether, when a mortgagee has sub-mortgaged " 
his interest in the property mortgaged to him to a sub- 
mortgagee, the sub-mortgagee is entitled to sell the interest 
in the property of his sub-mortgagor without impleading 
the mortgagor and foreclosing his equity of redemption. 
Whether in fact the interest in the property mortgaged 
which has passed to the sub-mortgagee can be sold, Jeaving 
the equity of redemption outstanding in the mortgagor. 

Before I deal with this question it may be well to as- 
certain what is the nature of a mortgage and tub-mortgage 
as usually met with in these Provinces. We rarely come 
across a mortgage in the English form, namely, a mortgage 
by way of conveyance of his lan£ by the mortgagor to the* 
mortgagee with a proviso that on repayment of the sum 
advanced by the mortgagee on a certain day, the mortgagee 
shell re-convey the estate. In a sub-mortgage of such a 
mortgage Recording to the English form, the security com- 
prises the personal covenant of the sub-mortgagor to pay 
the sum advanced to him by his sub- mortgagee and also 
a transfer of the original mortgage debt and mortgaged 
property with the benefit of all powers and remedies 
contained iu the original mortgage, to secure repayment 
of the mortgage debt. According to the practice in 
these Provinces a mortgagor does not in terms convey 
to the mortgagee the mortgaged property, but merely 
# hypothecates the property as security for the money 
advanced to him. The transaction takes the form of an 
hypothecation or pledge merely of the property. . So in^ 
the case of a sub-mortgage, the sub mortgagor merely 
hypothecates his interest in t\ie property mortgaged to • 
him as security for the repayment of an advance made to 
him by the submortgagee. ^> 

• * • 

If the rule* laid down by the majority of the Full 

Bench of this Court in the case of Mata Din Kasodhan v. 
Kaxim Husain (I L.R., 13 All* 432) is accepted, it appears 
to me that the question before us must be answered* in 
the negative, for it seems to follow as a logical conse- 
quence of that decision that the rights of a sub-mortgagee 
cannot be sold by the Court separately and apart from the 
interest iu the land of the original mortgagor. Under 
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ordinary circumstances,, and notwithstanding the fact 
that this decision has not been accepted by the other High 
Courts, I should be disposed, on the well recognized and 
eenvenienj rule stare decisi*, to accept and Tollow it. But 
we are confronted by an earlier Full Bench decision 
which is wholly inconsistent with it : that is the case of 
Raghunath Prasad v. Jurawan Rax (I.L.R., 8 All., 105). 
In view of this conflict of authority it becomes our duty 
to consider and determine which of these two authorities 
commends itself to us as correct. 

In M ata Din Kasodhan's case Edge, C. J., and Straight, 
■£vrrell %and Knox, JJ., Mahmood, J., dissenting, held 
that the term 'property' as used in the Transfer of 
Property Act meant "the actual immovable property 
mortgaged, and not # raerely particular rights and interests 
in such property as distinguished and separated from 
the actual immovable property itself," and that conse- 
quently a subsequent mortgagee could not bring to 
sale under # his mortgage-deed the property mortgaged 
to him without first redeeming prior mortgages. As I 
^untfemand the decision, the majority of the Court held 
that a sale under the Act can only be of the land itself, 
including all rights and interests of as well prior as of 
puisne incumbrancers, and that all parties having any 
# estate or interest in the land sought to be sold inusb^be 
impleaded, so that their estates and interest? may be 
transferred to or may pass to a purchaser. 

If full effect is given to this decision it seems to follow 
that a sub-mortgagee cannot have a sale under the Act of 
his interest in the property sub-mortgaged to hiin subject 
to the rights of the original mortgagor, that is, to his 
equity of redemption. In the earlier case, which came 
before Petherain, CJ, and Straight, Oldfield, Brodhurst. 
tnd* Tyrrell, J J., the appeal was from a decision of Old- 
field, J., from whom Mahmood, J., had dissented, and* 
arose out of a suit brought by a puisne mortgagee to 
enforce the payment of his debt by sale of the mortgaged 
. property. Oldfield, J., had held that the prior mortgage 
not having been extinguished afforded a defence against 
the claim, whilst Mahmood, J., was of opinion that •« a 
puisne^incumbrancer is not prevented by the mere fact 
of the existence of a prior mortgage from* enforcing his 
security, so long as such enforcement does not clash with 
the rights secured by the pr»r mortgage " (I.L.R., 7 All., 
566). In his judgment Mahmood, J., observed :— " It seems 
to me that, notwithstanding the mortgage, the mortgagor 
or the holder of the equity of redemption can alienate his 
rights by private sale, and it follows that he can do so by 
hypothecation. Such sale or hypothecation, would, of course, 



be subject to the prior mortgage and could in no manner 
disturb the priority of lien possessed by the prior incum- 
brancer, or militate against his interests. So long as there 
can pe no •conflict between the rights created by the prior 
and the puisne incumbrances, it appears to me that pro- 
perty subject to two or more incumbrances can be sold in 
enforcement of a/y one of fchein. and the purchaser in 
such sale would acquire such right as the position of the 
incumbrance»with reference to the rule of priority could 
convey " (page 574 of the Report). The Court unani- 
mously upheld the view of Mahmood, J., and confirmed the 
decree of the Munsif, with*a slight modification whereby 
it was provided that " the interest of the plaintiff as 
second mortgagee only " should be sold. 

In his judgment in Male? Din Kasodhari* case, Edge, C.J., 
points out that in the earlier case the mortgage was usufruc- 
tuary, and that "if it enured with all its benefits to the defend- 
ants, was one which theplaintifE when he brought his suit 
was not entitled to redeew," and he observes, at p. 447, as 
follows :— " It does not appear whether the fact that the 
mortgage was an usufructuary mortgage with possession 
distinguished, in the opinion of the Full Bench, that 
case from one in which the piior incumbrance was a 
simple mortgage ripe for redemption." He then says:— 
"Indeed it seems to me very doubtful whether the case 
was argued at all before the Full Bench, it having been 
assumed that the difference of opinion between Oldfield 
J., and Mahmood, J., had arisen from some misapprehen- 
sion as to the facts of the case." Mr. Justice Straight, 
who was a party to both appeals, nowhere in his judg- 
ment in Mata Din Rasodhan's case alludes to the earlier 
authority. It seems to me unlikely that the learned 
Chief Justice and Judges decided a question, as to which 
two of their colleagues were in conflict, without full 
knowledge of the facts and after careful consideration. 

In the view which I take it is immaterial whether the 
prior incumbrance be an usufructuary or a simple mortgage. 
In either case a«sale at the instance of a puisne mortgagee 
would be subject and without prejudice to the rights of the 
prior incumbrancer. 

The question before us largely turns on the meaning of 
the term ' mortgaged property ' as used in the Transfer of 
Property Act. Does the word ' property * as used in that 
Act mean the actual physical objects alone, or does it 
embrace rights and interests existing in or derived out of 
the actual physical object ? The word ' property ' is not- 
where defined in the Act. It is a word of very comprehen- 
sive meaning. Lord Langdale, M.K., described U as being 
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44 the most comprehensive of all terms which can be used, 
inasmuch as it is indicative and descriptive of every possible 
interest' which a party can have - (Jones v. Skinner 5 L. J.Ch., 
90). In the General Clauses Acts, I of 1868 and £ of 1097, 
1 immovable property ' is denned as including ' benette 
arising out of land, et cetera/ It will be therefore necessary 
carefully to consider the Transfer of Property Act so as to 
discover whether its language justifies the restrictive 
interpretation placed upon the woid * propetty ' by t|ie 

learned Chief Justice in Mata Din Kasodhan'sv&ae. 

• 
Before I come to this it may be well to see what the 
practice in England is as regards the sale by the Court of 
the interest of puisne and derivative incumbrancers. It 
will not be disputed that every person entitled to a mort- 
gage, or charge upon property? may transfer the benefit 
of his security either absolutely or by way of sub-mortgage 
or sub-charge. In Taylor v. Russell. {1892, A.C., 235) Lord 
Herschell says :— " It is admitted that a mortgagee may 
create such estates as he p eases He may convey by way 
of sub-mortgage to whom and in as many parcels as he 
pleases" (see also observations of Jessel, M. 11., in R* Saryent, 
17 Eq., 279). In Rose v. Page (2 Simons, 471 ; s. c, 2t) R.R., 
142) it was held that a seeond mortgagee may file a bill of 
foreclosure against the mortgagor and third mortgagee 
without making the first mortgagee a party. The objection 
in that case of the defendants that the first mortgagee was 
not a party was overruled. 

Again in the case of Slade v. Rigg (3 Hare, 35.; 64 
R.R., 204), in which it was held that the mortgagee of a 
reversionary interest in stock in the public funds, with a 
power of sale, may bring his bill for foreclosure, and is 
entitled to a decree in the common form for an account 
and in default of payment for foreclosure, Wigram, V.C., 
in his judgment observed as follows : — *' Tne only ques- 
tion then is whether the circumstance that the interest of 
the mortgagee, from the nature of the property, can only be 
equitable, excludes him from the rijfht to the deoree of fore- 
closure which he seeks. This question is answered by the 
eases which affirm the title of a second mortgagee to fore- 
close the mortgagor, although he does not redeem the first 
mortgagee, or take any steps to get in the legal estate. 
Theft cases decide, therefore, that the mortgagee of an 
equitable interest in property is entitled to foreclose the 
equity of redemption, leaving the legal title in a third party. 
I am of opinion that the plaintiff in this case is entitled 
in like manner to a decree for foreclosure of the mort- 
gaged property in the ordinary form." The authors of 
Daniell's Chancery Practice on this subject say : — " A 
second incumbrancer cannot redeem a prior incumbrance 



without bringing the mortgagor, as well as the prior iocimi- 
brancer, before the Court, but he may, if he please, foreclose 
the mortgagor and the third mortgagee without bringing the 
first mortgageefbefore the C mrt, because by so doing he 
merely puts himself in the place of the mortgagor and subse- 
quent mortgagee and leaves the first mortgagee in the situa- 
tion in which he stood before; and if in such a case he makes 
file prior mortgagee a party, he must offer to redeem him" 
(Vol. 1, 6th Eiitiou, p. 217). Likewise in Fisher on Mort- 
gages, we find at p. 810, paragraph 1693, 5th Edition, the 
following :— " The second or other puisne incumbrancers 
may foreclose those subsequent, without joining those 
prior to themselves ; for the latter can suffer no damaged 
Also in Coote on Mortgages we find this passage :— ' The 
mortgagor need not be a party in a foreclosure suit between 
the mortgagee and his derivative or sub-mortgagee." 
(Coote. Vol. If, 7th Edition, p. 1028). So in the Treatise 
on Mortgages by Ashburner, we find, at page 528. the 
following passage :— " A mortgagee's foreclosing must fore- 
close the ultimate equity of redemption ; but a puisne 
mortgagee who brings an action to foreclose subsequent 
mortgagees and the mortgagor is not obliged at the same, 
time to redeem prior mortgagees. Hence prior incum- 
brancers are not, but all subsequent incumbrancers are, 
necessary parties to a foreclosure action." 

The framers of the Transfer of Property Act had no* 
doubt before them the provisions of the English Conveyanc- 
ing and Law of Property Act, 1881, in which the powers of 
a mortgagee are defined. Section 19 of that Act enumerates 
the powers incident to the estate or interest of a mortgagee, 
and, amongst others, a power when the mortgage money 
has become due to sell or to coucur with any other person 
in selling the mortgaged property, or any part thereof, either 
subject to prior charges or not. What is meant in this 
section by 'the mortgaged property' is to be found in section 
21, which provides that a mortgagee exercising the power 
of sale conferred by this Act shall have power by deed to 
convey the property sold for such estate and interest therein 1 
as is the subject of the mortgage free from all estates , . 
interests and rights to which the mortgage has priority 
but subject to aU estates, interests and righto which have 
priority to the mortgage, et cetera. Under these provisions 
it is clear that Tn England a mortgagee can sell an interest 
in property as distinguished from the property itself. This 
section closely corresponds wish section 69 of the Transfer of 
Property Act to which I shall presently refer. In {n re 
Hudson and Howe's Contract it was held by North, J., and 
affirmed on appealjrthat an equitable mortgagee by deed 
who sells in exercise of the power of sale conferred by the 
Conveyancing Act, 1881, cannot convey the legal estate 
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vested in the mortgagor. North, J., observes in his judg- 
ment: —"What is subject to thetnortgage is the equitable 
estate and interest vested in the mortgagee. He can con- 
vey all he ha* ; but he cannot convey the # legal estate." 
The Lords Justices Cotton, Lindley, and B wen affirmed this 
decision (35 Ch. D . 60S). From these authorities I gather 
that in England it is not incumbent on a puisne mortgagee, 
or sub-mortgagee, if he seeks to realize his security, to 
implead the prior incumbrancer or mortgagor, respectively,, 
but he may have a sale of his mortgagee rights. No doubt in 
the case of a derivative mortgage, that is, a sub-mortgage, 
it is usual to implead the original mortgagor and to fore- 
close tht original mortgagor as well as the sub mortgagor. 
The ordinary decree in such a case directs an account to be 
taken of what is due to the original mortgagee, and n*xt 
what is, due to the sub-mortgagee, and f urrber directs that 
upon payment of the latter amount to the sub-mortgagee 
not exceeding the amount due to the original mortgagee and 
of the residue, if any, of what is due to the orig-nal mort- 
gagee, both gf them shall re-convey. In default of payment 
the original mortgagor is foreclosed and the sub mortgagee 
is ordered to re-convey the property to the original mortgagee 
on payment by the latter 8f what is due on foot of the sub- 
mortgage and in default of payment the original mortgagee 
is foreclosed. The ordinary form of decree in England is to 
Jbe found in Seton on Decrees, 6th Edition, p 1780. T?liig 
is undoubtedly a convenient form of decree, and P think that 
the practice of impleading the mortgagor as well as the 
sub-mortgagor may with advantage be followed. But the 
question before us is whether or not it is absolutely neces- 
sary that bo f h these parties should be impleaded. Accord- 
ing to the authors of S^ton on Decrees the derivative mort- 
gagee may foreclose the original mortgagee without making 
the original mortgagor a party (see Note, page 1783). The. 
authors of Duiiell's Chancery Practice also recognize the 
right of a sub -mortgagee to foreclose his mortgagor* 
without making the original mortgagor a party (see 6th 
%£iitioif, Vol. II, page 1337). Now th<* remedy by fore-, 
closure or sale, I may observe, stands on the same 
"footing Under section 67 of the. Transfer of Property' 
Act the mortgagee at any time after the mortgage money 
has become payable and before • decree for redemption 
has been made, has a right? to obtain from the Court an • 
order for foreclosure or of sale. 

I now turn to the s^etionfof the Transfer of Property 
Act which sgem to me to throw some light upon the ques- 
tion before us. 



Section 68 define* a mortgage as "the transfer of 
an interest in specific immovable property for the purpose 



of securing the * payment of money, et cetera." Not 
merely, therefore, may specific immovable property be 
transferred by way of mortgage, but an interest therein may 
also, be tfce subject of mortgage. ' Mortgaged property* 
mcy be not merely 'actual immovable property* but 
c an interest' in such property. 
• / 
Section 60 provides that on redemption the mortgagee 

is either to re-transfer* the c mortgaged property ' to the 
mortgagor, or to execute an acknowledgment in writing as 
therein specified. Now a mortgagee cannot re-convey a 
larger interest than he has got. Therefore if the mortgage 
be a puisne mortgage, the mortgagee can only re-convey the 
property subject to the prior mortgage. He cannot re- 
convey the actual immovable property. 

Next, section 65 provides that in the absence of a con- 
tract to the contrary the mortgagor shall be deemed to 
contract with the mortgagee inter alia (a) " that the interest 
which the mortgagor pr f esses to transfer to the mortgagee 
subsists and that the mortgagor has power to transfer 
same ; " (b) •' where the mortgaged property is a lease for 
a term of years, that the rent payable under the lease, the 
conditions, et cetera have been paid, performed, et cetera, 
and (<;) " where the mortgage is* a second or subsequent 
incumbrance en the^roperty, that the mortgagor will pay 
the interest from time to time accruing due on each prior 
incumbrance, et cetera." This section recognizes the valid- 
ity of a mortgage of an interest in land, including a lease- 
hold interest A lessee is not owner o* the land itself, but 
is merely entitled to a right to use and enjoy the land for a 
limited time, or in perpetuity. In England the interest 
of a lessee is a chattel interest; it is personal and not real 
estate at all. It is much the same in India ; a lease-hold 
interest is not so much immovable property as a right to 
enjoy immovable property. It is an interest in immov- 
able property. In the Transfer of Property Ac a lease is 
defined as a « transfer of a right to enjoy ' immovable pro- 
perty (section 105). 

The use in section 65 of the words * the interest which 
the mortgagor professes to transfer • and ' where the mort- 
gaged property is a lease', seems to me to indicate that the 
powers conferred by the Act are not confined merely to the 
actual physical object but embrace any rights or interests 
subsisting therein which are the subject of a mortgage. 

In section 69, to which I have already referred, which 
treats of the power conferred by a mortgage deed to sell 
property without the intervention of the Court, provision 
is made for the application of the money arising from the 
sale. It declares that " the money which is received by the 
mortgagee, arising from the sale, after discharge of prior 
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incumbrances, if any, to which the sale is not made subject, 
or after payment into Court under section 57 of a sum to 
meet any prior incumbrance, shall in the absence of a con- 
tract to the contrary be held, et cetera." This i replies that 
a sale oat of Court at all events can be made subject •to 
prior incumbrances. 

Section 86, which deals with foreclosure and sale, pro- 
vides in the case of payment of the^mortgage debt, for the 
" transfer of the property to the morffcagor tfee from ajl 
incumbrances created by the plaintiff or any {>erson claim- 
ing under him, or when the plaintiff claims by derived 
title, by those under whom he clafms." The words ' derived 
nVe ' would apply to a sub-mortgage, which is a derivative 
mortgage, and seem to manifest that where a sub-mortgagee 
is plaintiff in a foreclosure suit .the transfer to«be made to 
the sub-mortgagor on payment is only of the interest which 
has been mortgaged, that is. the sub-mortgagee rights. 

Section 96 is an important section. It is introduced 
by the heading '• Sale of property subject to prior mort- 
gage " and provides that " if any property, the sale of which 
is directed under Chapter IV, is subject to a prior mortgage, 
the Court may, with the consent of the prior mortgagee* 
order that the property be *old free from the same, et cetera." 
This section indirectly recognizes the* right of a puisne 
mortgagee to sell the mortgaged property subject to prior 
incumbrances. The learned Chief Justice Sir John Edge 
says of this section that it " is not happily worded " and 
that he regards the words " subject to a prior mortgage " in 
section 96 as mere words of description. I must confess 
that I do not clearly understand the meaning of this last 
observation. It appears to me that in the heading as well 
as in the body of the section itself the Legislature has with 
sufficient clearness intimated its meaning. 

From the foregoing sections it seems to me apparent 
that where the words * the mortgaged property ' are used 
throughout Chapter IV, they mean the interest in specific 
immovable property which the mortgagor professes to 
transfer, whatever that interest may be. # 

Bat reliance h *s been placed on the part of the respond- 
ents on section 86. It provides that • M subject to the 
provisions of the Code of Civil Procedure, section 437, all 
persons having an interest in the property comprised in a 
mortgage must be joined as parties to any suit under this 
chapter relating to such mortgage ; provided that the plain- 
tiff has notice of such interest." It is contended that the 
section renders it imperative that all persons who have a 
prior interest in specific immovable property, a derivative 
or puisne mortgage of which is sought to be enforced, must 
be joined as parties to a suit for sale, and that the intention 



of the Legislature was that the actual physical object, that 
is, the land itself, and that alone, can be the subject of 
a sale. I am unable to yield to this contention. Certainly 
in the case of alease-hold interest, the right to e^njoy the 
land, subject to the provisions of the lease, only can be sold, 
and generally such a construction of. the Act appears to me 
to be wholly inconsistent with the whole tenor of Chapter 
tv, as indicated by the sections to which I have already 
referred. If all persons having an interest in the. land 
itself must be impleaded in a suit for sale by a mortgagee 
of a lease-hold interest, -the lessor would be a necessary 
party ; and if the absolute estate in the land, and not merely 
the lease-hold interest, must be sold, then either a saler 
cannot be had or a lessor is left at the mercy of his lessee 
and may have his estate taken from fcim at the instance 
of a mortgagee from his lessee. This surely cannot have 
been intended. And if it be not so, and only the lease- 
hold interest can be sold at the suit of a mortgagee of 
that interest, then, as the lease merely gives a right to 
enjoy the property for a certain time or in perpetuity, the 
land itself cannot be sold at the instance of such mortgagee. 
It seems to me that the words 'property comprised in** a . 
mortgage/ as used in section 85, were probably intended 
to denote no more than the estate or interest which is the 
subject of any particular mortgage, that is, if the mortgage 
be a mortgage of the absolute estate in the land, then the * 
land itself ,^f it be a puisne mortgage, then the interest in 
the land of the mortgagor, that is, the equity of redemption. 
This would give the words the same meaning as the words 
'the mortgaged property ' as used in section 25 of the 
English Conveyancing Act of 1881. In the case of a sub- 
mortgage, as distinguished from a puisne mortgage, it 
would, no doubt, be desirable that the mortgagor should 
be joined as a party to a suit for sale at the instance 
of a sub-mortgagee. But in this case it will be observed 
that the interest which is sub-mortgaged is the same in- 
terest as that which is the subject of the mortgage. In the 
case of a sub-mortgage, according to the English practice, w 
the mortgagor assigns the mortgage debt and conveys the 
land which is the subject of his mortgage to his sub- 
mortgagee and in a suit by the sub-mortgagee for fore- 
closure or sale, the mortgagor is usuajjy impleaded., but, 
as I have already pointed out, this is not necessary. If 
this be not necessary in the case of a suit by a sub-mortgagee, 
it is difficult to see why a puisne mortgagee should be not 
permitted to enforce his security by a transfer of the interest 
whieh has been hypothecated in his favour, that is, by selling 
the land subject to prior incumbrances. Such a sale can 
in no way prejudice the Tights of the prior mortgagees. 
Whether a first mortgagee is a person having an interest 
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iib the equity of redemption, which alone can be the 
subject of a subsequent mortgage within the meaning 
of section 86, is I think open to question. He holds under ft 
|feramouQt title and cannot be prejudiced By a sale of the 
equity of redemption. But assuming that he is such a person 
and that he should be joined as a party to a suit to enforce 
a second mortgage, it by no means follows that a sale 
cannot be ordered without redeeming him. I do not pro- 
pose to refer to the earlier cases upon this subject with one 
exception. They are dealt with at length in the judgments 
in Mat* Dm Kusodhan's case. 

Th£ one exception is -the case of Ventatachella Kandian 
v. Panjanadien (I.L.R., 4 Mad., 213), which was decided 
before the Transfer of Property Act was passed. Turner, 
C.J., in the course 91 his judgment in that case thus stated 
the law upon this subject : — " When a second mortgage is 
c reated in favour of a person who is not the holder of a first 
mortgage, the second mortgagee is entitled to pay off the 
first mortgage, or to sell the estate subject to the first 
charge. 08 the same ground of regard for the interests 
of all parties that dictates the preservation of the right 

• Created by the "first ctytrge, I am unable to see why 
the acquisition by the first mortgagee of the right re- 
maining in the owner deprives the second mortgagee of 
his right to enforce his charge by a sale of the property 

* subject to the rights of the first mortgagee. If the first 
mortgagee had not acquired the rights remaining in the 
owner, it is unquestionable that the second mortgagee 
would have been entitled to call for a sale of the property 
subject to the rights of the prior incumbrancer. His right 
should not be defeated by a transaction to which he is no 
party. If it had been considered an objection to the pre- 
servation of his right that the first mortgagee might sub- 
sequently have applied to the Court to order a sale (and I 
do* not think it is, for the purchaser under the second mort- 
gage might redeem the first mortgage and prevent a sale) 
then a sale should have been ordered of the property to 
discharge both mortgages, and the proceeds should have 
ba^n applied too their satisfaction in order of priority ; but 1 
believe the course which would have best fulfilled the con- 
tracts and secured the rights of the parties^ would have been 
to allow a sale subject to tj;* first incumbrance." I am not 
aware that disapproval of this enunciation of the law has 
ever been expressed except in Mala Din Knsodkan's case- 
f now come to several recen% authorities which support the 
view which^I entertain. 

In the case of Kanti Ram v. Rutub ud-din MaKamed 
(I.L.R., 22 Calc, 33;, it was held tffat •« immovable pro- 
perty, * as used in section 58 of the Transfer of Property 
Act denotes not only the property itself! as distinguished 



from any equity of redemption which the mortgagor might 
possess in it, but includes the rights of the mortgagor at 
the time of a second mortgage and that a second mortgage, 
as well as a first mortgage, is a mortgage of specific 
immovable property under that section. It was also held 
that in a suit on a mortgage by a second mortgagee to 
which the prior mortgagee <was a party, the plaintiff was 
entitled to an order for sale of the mortgaged property 
subject to foe lien of the prior incumbrancer. Ghose and 
Gordon, JJ.,<adopted the view expressed by the Full Bench 
of this Court In the case of Rayhunath Pra**dv. Jurawan 
Rai The same learned ^Judges followed this decision in 
Btni Madhub Mohapatra v. Sourendra Mohun Tagore (I.L.R., 
23 Gale, 795). In Debtndra tfarain Roy v. RanUaran Haxtrjte* 
(I.L.R., 30 c Calc, 599) a Full Bench of the Calcutta High 
Court consisting of Maclean, C J., and Frinsep, Sale, Stevens 
and Geidt. JJ., uuanimously held that a puisne mortgagee 
is entitled to have a %ale of the property comprised in his 
mortgage subject to the rights of the first mortgagee even 
after the property had been sold in execution of a decree 
obtained by the first mortgagee in a suit to which the 
puisne mortgagee was not a party. In Jaggtswar Dutt v. 
Bhub.m Mohan Mitm (I.L R., 33 Calc, 425. Rampini and 
Mookerjee, JJ., held that the term" ' property comprised in a 
mortgage,' as usecf in section 85 of the Transfer of Property 
Act, means not the physical object but the interest therein 
which the mortgagor is competent to transfer by way of 
mortgage at the date of the transaction. 

In the Madras High Court the same view was taken 
in Muthu Viji't Ragunntha v. Venkatachallam Chetti (I.L.R ., 
20 Mad., 35). Subramania Ayyar and Davis, J J., held that 
a sub-mortgagee is entitled to a decree for sale of the 
original mortgagor's interest in cases and in circumstances 
which would have entitled thft original mortgagee on the 
date of the sub-mortgage to claim such relief. In that case 
the learned Judges expressed disapproval of the definition 
of the term • property/ as used in the Transfer of Property 
Act, accepted by the majority of the Full Bench in the case 

of Mat a Din Kasodhan v. Kazim Husain 

t. 

In the case of Coomary Dassee v. Preo Madhub Nundy 
(1 C. \V. N , 453) Jenkins, J (now Chief Justice of the Bom- 
bay High Court), sitting on the original side of the Calcutta 
High Court, held that in a suit by a puisne mortgagee on 
his mortgage a prior mortgagee was not a necessary party, 
but is a proper party if the puisne mortgagee offer to 
redeem his mortgage. 

I am not aware of any case in any of the High Court* 
other than this Court, in which>the question which is now 
before us has been considered and been answered in the 
negative. J do not pause to eonsider the convenience o* 
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inconvenience likely to result whatever oe the view which 
we adopt. This mutter is fully discussed in the judgments 
h Vote Din Katodhan'* case and appears to me to be rather 
1 matter for the Legislature than for us. but J am not 
prepared to admit that the result of upholding the view 
which I entertain would be to multiply <*r increase litigation. 
Upon the whole I feel constrained, by thA language of the 
Transfer of Property Act, to hold that in a properly con- 
stituted suit a puisne mortgagee o* sub- mortgagee may 
•are a sale of the interest mortgaged or sub-mortgaged 
to them respectively, subject in the case of a puisne 
mortgage to the rights of a prior incumbrancer and subject 
in the case of a sub-mortgage to the rights of redemption 
«f the original mortgagor. 

For these reasons I would answer the question submit- 
ted to us in the affirmative. 

. •• 
Kkox, J.— The question referred is " whether a sub- 
mortgagee of mortgagee rights in immovable property can 
get a decree for sale of the mortgage property, i.e., of the 
mortgagee rights of his mortgagor in enforcement of his 
mortgage." I am now prepared to answer this question in 
the affirmative, and I do not know that I can add much that 
is of profit after the very exhaustive judgment of the 
Hon'ble the Chief Justice But as one of the judges who 
took part in the judgment of Mata Din Ka*odhan v. Katun 
Bmam (I.L.R., 13 All., 432), it is incumbent upon me to 
state briefly why the view which then commended itself 
tome no longer commends itself. I was then oppressed 
with the feeling that it was necessary and that the Legis- 
lature had intended in enacting section 85 of the Act to 
" bring together into one suit," specially when that suit was 
for sale of the mortgaged property, all existing incumbrances 
on the physical property whole and undivided, and did not 
attach sufficient weight to the words 'comprised in a 
mortgage ' which occur in section 85 of the Act Comparing 
with greater care than I then did the several sections in 
which the word " property " occurs in the # Act, especially 
sections 58, 86, 87 and 88, and more especially section 6 
and the following sections in Chapter U of the Act, I am 
now prepared to hold that the words 4 the property com- 
priseg in a mortgage/ used in section 85, relate only to 
that or those interest or interests which has or have been 
the subject of mortgage in the particular suit, whatever 
the nature of those interests may be, whether proprietary 
rights or only a certain right or interest in the property 
known as the equity of redemption, and so forth. The 
language nsed in section 96 of the Act seems to admit only 
of this interpretation and of no other. 



Taking this view of the word ' property ' \m used jn 
Chapter IV, I wish to exptess my full concurrence in the 
answer proposed by the learned the Chief Justice and in 

the reasons as slated by him. 

• 

Banbrji, J.— Tne question referred to the Full Bench is 
" whether a sub-mortgagee of mortgagee rights in im- 
movable property is entitled to a decree for the sale of 
the mortgagee rights of his mortgagor in enforcement of 
his mortgage." I should have had no difficulty in an- 
swering this question had it not been for the principle laid 
down by the majority of the Full Bench in the case of 
Mata Din K a sod ha n v. Katim Husain (ILR, 13 ^}L, 432) 
on the basis of which Qanga Prasad v. ChwmiLal (I.L.R., l& 
All., 115) and other subsequent cases were decided The par- 
ticular question before us did not arise aUd was not decided 
in the case of Mata Din Ka$o<thon v. Katim Husain, tinless, 
therefore, we approve of the rule laid down in that case 
1 see no reason why we should apply that ruling to any 
question which was not directly in issue and was not 
actually determined in that case. The poinl for deter* 
mi nation in that case was whether a subsequent mortgagee 
could bring to sale the property mortgaged to him without w 
redeeming the prior mortgage, and that is the question 
which was decided by the Full Bench. The ruling in that 
casa therefore does not preclude us from considering and 
determining the question referred to us. We are of course * 
bound to pay to the reasoning by which the decision in that 
ease was arrived at the respect which pronouncements by 
eminent Judges deserve, although that reasoning has not, 
it may be observed, met with the approval of the High 
Courts of Calcutta and Madras. 

The decision of the question before us depends, ft 
seems to me, on the meaning to be placed on the words 
1 mortgaged property ' in section 67 of the Transfer of 
Property Act (No. IV of 1882). By that section in "the 
absence of a contract to the contrary the mortgagee has at 
any time after the mortgage money has become payable^ 
to him, and before a decree has been made for the redemp- 
tion of the mortgaged property, or the mortgage money ■ 
has been paid or deposited * * a right to obtain from the 
Court an order** * that the property be eoM " So that 
every mortgage^ who holds a simple mortgage is entitled 
to obtain a decree for the sale of the mortgaged property. 
In the case of a sub-mortgage the property mortgaged 
to the sub-mortgagee is not uxe land itself but the mort- 
gagee's interest which the sub-mortgagor htlds in tftat 
land. It is this interest which istjje mortgaged property. 
Unless, therefore, we can hold that nothing short of an 
actual physical object can form the subject <sf a mortgage, 
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a^ub-moftgagee would under the provisions of section 67 
be entitled to sue for and obtatn a decree for the sale of 
the property mortgaged to him, namely, the mortgagee 

# rights oV his mortgagor. It was no doubt held by the 

majority of the Court in Mata Din v Kazxm Husain that " the 
term ' property ' as used in Chapter IV of Act IV of 1882, 
means an actual physical object and does not include mere 
rights relating to physical objects." But with great defer- 
ence I am unable to assent to that view* It is opi>osed to the 
definition of a mortgage as contained in section 58. 

•• Under that section, ** a mortgage is the transfer of an in- 
terest in specific immovable property," and is in fact 
%, pledge of property for the repayment of a debt. A» the 
learned Chief Justice has pointed out in his elaborate and 
exhaustive judgment, which I have had the advantage of 
perusing, the word ' property ' has a comprehensive 
meaning and is " indicative and descriptive of every 
possible interest which a pany can have" (Per Langdale, 
M.R., in Jotm v. Skinnw, 5 L. J ., Ch. 84, at p. 90), and there 
is no reason* to assume that the word has been used in the 
Transfer of Property Act in a restricted sense. On the 

* contrary it is manifest £rom the provisions of sections 65, 
71, 74, 75 and 96 that it has not been so used, and that any 
interest in immovable property, and not the'physical object 
itself only, can be mortgaged. Sections 65 and 71 show 

* that the mortgaged property may be a lease for a term of 
years. From sections 74 and 75 it appears that there may 
be a second or other subsequent mortgage, which in 
reality is not a mortgage of the physical object itself but 
of the interest in it which remained in the mortgagor 
after he had made a prior mortgage, that is, of his right 
of redeeming the prior mortgage. And section 96 shows 
that property may be sold under the act subject to a prior 
mortgage. The point has been so fully dealt with by the 
learned Chief Justice that 1 deem it unnecessary to dwell 
on it further. A sub-mortgage is a well known form of 

# transfer both under the English law and in this country. 
In England • 'where there is a sub-mortgage the security 
* will comprise ; first, the personal covenant of the sub- mort- 
gagor ; secondly, the transfer of the original mortgage 
debt and mortgaged property, subject to^redemption ; * * 
thirdly, a power o% sale enabling the sub-mortgagee to 
dispose of the original mortgage debt and security" 
(Bobbin's Law of Mortgages, Vol. II, p. 830). In this 
country, except in the case* of an English mortgage, a 
sate can onjybe effected through the intervention of a 
Court. So that, unless there is anything in the TranSfer 
of Property Act to the contrary, a sift-mortgagee is en- 
titled to ask for and obtain a sale of the original mortgage 



debt and security I can find nothing in the Transfer of 
Property Act which forbids a sub-mortgage. In the case of a 
sub-mortgage the property which is the subject of the mort- 
gage is t^e interest of the sub-mortgagor as the original 
mortgagee. A nd as it is this interest which is the mortgaged 
property the sub-mortgagee is entitled under section 67 of 
the Act to an ordtfr for the safe of such interest. Any other 
view would place a sub-mortgagee in the same position as the 
holder of a simple memey debt, and the pledge made in his 
favour would.be no security at all. A consideration of the 
provisions of sections 85, 86, 87, 88 and 89 does not in my 
judgment lead to a different result. Section 86 and the 
subsequent sections refer to the ' mortgaged property ' which 
in the case of a submortgage in the mortgagee interest of 
the sub-mor/gagor. Section 85 only requires that all per- 
sons having an interest in the property comprised in the 
mortgage of whose interests the mortgagee has notice 
should be joined as pafttes to a suit upon the mortgage. The 
property comprised in a sub-mortgagee's mortgage being 
the mortgagee rights of his mortgagor, only those persons 
are necessary parties to the sub-mortgagee's suit who have 
an interest in those rights. Even the original mortgagor 
is not a necessary party to such a suit. It is only in cases 
in which he is liable to be foreclosed of his right of re- 
demption and the derivative mortgagee seeks to foreclose 
him that he should be made a party. Similarly in the case 
of a puisne mortgage a prior mortgagee is not a necessary 
party, unless the puisne mortgagee seeks to redeem him in 
the exercise of his powers under section 74 or section 91 
or desires that the property should be sold free from the 
prior mortgage with the prior mortgagee's consent under 
section 96. This appears to be the rule not only in the 
Courts in England, but also in the Courts in America 
(see Jones on Mortgages, Vol. II, para. 1589), and in my 
judgment the Transfer of Property Act do e « not lay down 
a different rule. It seems to me that what section 85 
requires is that all persons should be joined as parties 
whose rights may be affected by the decree in the suit 
A £>rior mortgagee in the case of a suit for sale by a 
subsequent mortgagee or the original mortgagor in 
the case of a similar suit by a *ub-mortgagee, cannot 
be prejudiced by the decree in the suit and is not therefore, 
a necessary party. Section 85 was undoubtedly ezftcted 
with a view to prevent multiplicity of suits, but that object 
will not, as it seems to me, be defeated by holding that 
interests in immovable property which fall short of the 
complete ownership of the property itself can be mort- 
gaged and can be sold at the instan ee of the mortgagee. 
Such interests may be of considerable value, and I see 
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no. reason to assume that the Legislature tn enacting the 
transfer 1 of Property Act mtended that they cannot be 
regarded as property and cannot be the subject of a mort- 
gage. If such interests can be mortgaged, and there can- 
not be any doubt that thejr can be mortgaged, ,those # 
interests are mortgaged property within the , meaning , of 
'section 67, and are under that section liablf %q sale. The 
question Of the rights of a subsequent mortgagee, which was 
directly in issue in Mata Din Kasodh&i v. Kazimjlusain, is 
not before us in this case. We have only Ijp c^ns\der % 
the rights of a derivative mortgagee, and I am unable to 
hold that such a mortgagee has no right to a bring the sale of 
the interests mortgaged to him and ism no better position 
than an ordinary "creditor who holds no security for the 
money advanced by him. I have therefore no he^itajioiii 
in answering in the affirmative the question referred to us. 

Burkitt, J.— The question which haa been referred 
for the consideration of the Full tJourt in this case is 
" whether A sub-mortgagee of mortgagee rights in immov- 
able 1 property 'is entitled to a decree for the sale of the 
mortgagee rights of his mortgagor in enforcement of the 
mortgage " That is the only question we have to consider. 
I do not desire to travel beyond it: 

Having had an opportunity of perusing the, judgment 
of the learned Chief Justice on the question referred to us, I 
fully concur in it and for the reasons by which it is sup- . 
|>orted. The rule laid down in Ma'ia Din Kasodhan v. Kazim 
Butain (I. L. R., 13 All., 432) cannot in my opinion be sup- 
Jtorted. I therefore answer the question in the affirmative. 

' 1 would add that as no question* touching section 85 
of the Transfer of Property Act has been referred to us, 
1 refrain from expressing any opinion as to the meaning 
or'effect of that section/ 

Airman, J.— Gaya Prasad and Musamma 1 1 ., Jasoda 
Kuhwar executed a mbrtgage-deecJ it/ favour of the prede- 
cessor 1 in title of the plaintiffs respondents as security for 
money lent 1 . By this deed certain immovable properties 
were mortgaged as security for the loans, ^s additional 
security the mortgagors further mortgaged, tjh'eir, mcft-.. 
gagee rights in six mortgages held by them. 

The plaintiffs sue to recover their money by sale of the 
mortgaged property. Amongst the defences raised to the , 
suit there was a plea that a mortgage of mortgagee rights 
is invalid according to law and that no decree can be passed . 
for the sale of mortgagee rights. The lower Court gave the . , 
plaintiffs a decree for safe of the immovable property mort- 
gaged to them, and also for sale of the mortgagee rights 
referred to above. Against that decree the defendant has 
appealed to this Court. 



t The fourth plea in the memorandum of appeals that 
,'no decree could be legally, passed for the sale of the m 
mortgagee rights. The learned counsel for the appellant 
in supporting this plea relied on a case of this Court 
Qanga Prasad v. Chunni Lai (I.L.R., 18 AIL, 318). TBat was * 
a case in which a sub-mortgagee had got a decree for the. 
sale, not of his mortgagor's rights; but for the sale of trie 
property mortgaged to the plaintiff's mortgagor by the 
original mortgagor. The learned Judges who decided that 
case held that the sub-mortgagee was not entitled to such 
a decree, which waa in fact a decree for the sale of the 
property which b^d not been mortgaged to him, although 
a different conclusion was arrived at in the case reported 
at page 35, 1.L.R., 20 Mad. I entirely concur in the view 
taken by thia Court, and I agree in the opinion expressed in 
the case reported in I.L.R., 20 Bom., 649 ,*that there is no 
privity between the sub-mortgagee and the original mort- 
gagor. But the learned Judges who decided the case ofc 
Qanga Prasad v. Chunni Lai went further than was necessary 
for the decision of the question before them, and stated 
broadly that the sole right which the plaintiff had as sub- 
mortgagee was to get a decree for money against his raort* 
gagor. This dictum, which has beerMollowed in subsequent 
cases, though sometimes with considerable hesitation,, 
undoubtedly supports the plea taken in the memorandum 
of aft>eal, and if it is right, the decree of the Court 
below, so far^is it directs the sale of the mortgagee rights 
must be set aside. In consequence of the doubts entertain- 
ed' by the Bench, before whom; the present appeal was 
argued as to the correctness of the proposition of law 
laid down in the case cited above, the question has 
been referred to the Full Bench as to whether a sub- mort- 
gagee is or is not entitled in enforcement of his mortgage to 
a decree for the sale of the mortgagee rights of his mort 
8*& 0t : ....... , 

A The learned Judges who decided tihe case of Qanga \ 
Prasad v. Chunni Lai do not go so far as to say that a. 
sub-mortgage is invalid or illegal. But the effect of Jiheir, 
dictum, if it is a correct proposition of law; is % to render 
Bub^mortgagea abortive and utterly valueless as securities. 

Thid is to my mind a very startling result. The right 
of a mortgagee ft> pledge or hypothecate his mortgagee 
rights -was recognized by Rdlnan Law.' See SanSar's 
Justinian, 2nd edition, page' 216. 

A sub-mortgage, or, as it 49 sonietimes called, deriva- 
tive mortgage, is recognized as Valid security ,, in Eng- • 
iishJjaw. Coote in his well-known work on "Mortgages 
says, at p^ 837 of bis 7th edition :-*-" A mortgagee may 
assign the mortgage debt by way of absolute transfer or 
by" way of sub-mortgage,'' and at p. 849 he says :— " When 
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there is ^sub-mortgage, the security comprises a power of 
sale enabling the sub-mortgagee to dispose of the original 
mortgage debt and security." This view is fully supported 
by the cases cited. 

Sub-mortgages are also recognized in America, see 
section 139 of Jones on Mortgages, 6th edition, where it is 
sai<^ : — " There may be a mortgage of a mortgage. One 
may mortgage an inter tat in real estate which he himself 
holds in mortgage." 

I have not been able to discover any reported case of 
the Calcutta High Court in which the question of a sub- 
mortgage has been considered. But the validity of a sub- 
mortgage and the right of a sub-mortgagee to enforce his 
security have been recognized by the High Courts of Bora- 
bay and Madras anil by the Chief Court of the Punjab. 

In M%ta Din Kasodhan v. Kasim Hiuain (I.L.R., 13 
All., 432) Mahmood, J. t says (at page 480) :— "I am wholly 
unaware of any authority in the Indian Law of Mortgages 
as it stood before the Transfer of Property Act (IV of 1882) 
or as it now stands since the enforcement of that enactment 

• tX justify the fiew that , . .a sub-mortgage is pro- 
hibited by law." I can find nothing in the Transfer of 
Property Act which would render a sub-mortgage invalid, 
or prevent its enforcement as a lawful contract. 

• 

For the above reasons I am of opinion, witb all defer- 
ence to the learned Judges who decided the case of Oanga 
Prasad v. Chunni Lai, that their dictum to the effect that 
the only right which a sub -mortgagee has is to get a 
decree for money is not a correct proposition of law. 

But it is contended by the learned counsel for the 
appellant that the dictum in Oanga Pranad v. Chunni Lai 
is a logical consequence of what was held by the majority 
of the Full Bench in the case of Atata Din Kanodhtn, and 
the force of this contention must be admitted. I am very 
unwilling to disturb the authority of a case which, though 
m it has been dissented from by the Calcutta and Madras 
High Courts, has been looked on as settled law in these 
Provinces since 1891, and which has undoubtedly had a 
salutary effect on the multiplication of suite on mortgages, 
whicjj as Straight. J. f observes in his judgment in that 
case, •• had become a perfect pest to the Cotirts which had 
to administer the law." But if the views expressed by the 
majority lead, as I think the^do, to the startling conclusion 
that anyone who lends money on the hypothecation of mort- 
gagee rights gets to security whatever, it becomes necessary 
to consider whether those views are a correct exposition of 
the law. With all deference to the learned Judges who 
expressed those views, I am forced to hold that they are not. 



It was held tty the majority of the Full Bench that the 
word « property/ as used in Chapter IV of the Transfer of 
Property Act, means an actual physical object, and does not 
include mere rights relating to physical objects ; that the 
on,ly thing which can be sold under a mortgage decree ia 
specific immovable property, and that that cannot be sold 
subject to a pw on/mortgage. In my opinion this does not 
correctly express the intention of the Legislature. From 
section 66 (cfe of the A^tlt is clear that the Legislature recog- 
nized the mortgage of a lease as a valid contract But if it 
is a valid contract, how is it to be given effect to unless the 
sale of the lease-hold can pe enforced under the mortgage ? 

In the Transfer of Property Act the Legislature has 
divided the Act into sets of sections with headings prefixed. 
These headings may be regarded as preambles to those 
sets of sections and may therefore be legitimately consult- 
ed for the purpose of ascertaining the meaning of the 
Statute— vide MaxweH^m the Interpretation of Statutes, 
4th edition, p. 75. One set of sections in Chapter IV of the 
Act is headed " Sale of Property subject to prior mortgage." 
If it was the intention of the Legislature that property 
should not he sold subject to a prior mortgage, then, as 
observed by Edge, C.J., at p. 457 of the judgment in Mata 
Din Katodharis case, the following section is " not happily 
worded." If such was the intention of the Legislature they 
might have made their intention clear by framing this part 
of the Act (on the model of the well-known chapter on the 
Snakes of Iceland) as follows :— "fcale of Property subject to 
prior mortgage. Section 96. No property shall be sold 
subject to a prior mortgage." 

In my opinion a mortgage of mortgagee rights is a per- 
fectly legal contract and a mortgagee of such rights is en- 
titled under section 67 of the Act to enforce the con tract and 
to obtain an order for the sale of the properly mortgaged to 
him, that is, to an order for the sale of the mortgagee rights. 

I would therefore answer in the affirmative the question 
referred to the Full Bench. 

Richard^ J.— The question would, I think, be quite 
free" from difficulty but for the ruling in Mata Din's case. 
It seems to me that we cannot hold the ruling in that case 
to be correct and answer this question in the affirmative. 
In the interval between the conclusion of theargumen/sand 
the delivery of judgment to-day, I have had the advantage 
of reading and considering the judgment just now delivered 
by the Chief Justice. I entirely concur with that judgment. 
I concur with the rest of the Court in saying that the ques- 
tion referred should be answered in the affirmative. 

By thk Court.— The order of the Court is that the 
question referred to us be answered in the affirmative 
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Aligarh. Second Appeal No. 499 of 1906. February 9. 

Gulaari Lai (Defendant) ... .< Appellant, 

v. 
Dan Dayal and others (Plaintiffs) and 
Ali Ahmad Dkfkndant) ... ... Respondents. 

Act (Local) No. II of 1901 (Agra Tenancy Act), $. 164 

(2)—Lambardar and co-sharer— Liability cf lambardar fur 

profits Uft uncollected by Ms predecessor in office. 

By section 164, sub-section (2 , o* the Agra tenancy Act, 

1901, the Court may award to the plaintiff in a suit for profits 

a share of such sums as the plaintiff may ptove to hate 

remained uncollected owing to the negligence or misconduct 

of the defendant, but not of the predecessor in title of the 

defendant. Dip Singh v. Bam Ckaran (I.L.R., 29 All., 15) 

followed. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. # # 

GuUari Lai, for the appellant. 

Jogindro Nath Chaudhri and Qhulam Mujtaba, for the 
respondents. 

Aikman, J.— This second appeal is brought by the de- 
fendant to a suit in the Bent Court for profits on account of 
the years 1807 and 1908 Fasli. The Courts below have 
given the plaintiffs a decree for a share in sums which were 
uncollected, not owing to any negligence or misconduct on 
the part of the defendant appellant, but to negligence or mis- 
conduct on the part of his predecessor, Muaammat Chunni 
Kuar. Section 164 of the Tenancy Act does not justify such 
a decree. By section 164, sub-section (2), the Court may 
award to the plaintiff in a suit for profits a share of such 
sums as the plaintiff may prove to *ave remained uncol- 
lected owing to the negligence or misconduct of the defend- 
ant, but not of the predecessor in title of the defendant* 
This view is supported by the decision of this Court in Dip 
Singh v. Ham Charan (I.L.R., 29 All., 15). I must therefore 
send the case back to the Court below for a finding upon the 
issue as to what share of profits is due to the plaintiff for 
the years 1307 and 1806 on the actual collections made by 
Musammat Chunni Kuar, leaving out of account all uncol- 
lected items on account of those years. Tea days will be 
allowed for objections on return of the finding. 



MORA DA BAD. Criminal Appeal No. 1003 February 15. 
# of 1906. 

Emperor v. Cheda Lai* 
Act No. XL V of 1860 (Indian Penal Code), s, 192- Fabri- 
cating false evidence — Definition. 

One Cheda Lai, whose brother Debi was an accused person, 
applied to the Court on behalf of the accused asking that 
the witnesses for the prosecution might first of all be made to 
identify Debi. The Court assenting to this request, Cheda 
Lai produced before the Court ten or twelve men, none of 



whom could be identified as Debt by any of the prosecution 
witnesses. Upon being asked by the Court where Debi was, 
Cheda Lai pointed out a maft who upon further investigation 
was discovered to be wearing a false moustache and to be 
not Debi at all, but one Chinaman. Held upon these facts 
that Cheda was rightly convicted of fabricating false evi- 
dence having regard to the definition contained in Action 192 
of the Indian Penal Code. 

The facts of this case sufficiently appear from, the judge- 
ment of the Court. • 

Soratgi, for the appellant. 

The Government Pleader (Ghulam Mujtaba), for the 
Crown. 

Ban br j i, J.— The appellant, Cheda Lai, has bgen con- 
victed of the offence of fabricating false evidence and has 
been sentenced to five years' rigorous imprisonment. 

The facts of the case, as established by the evyience, 
are somewhat peculiar. They are as follows :— Debi, the 
brother of the appellant, was charged before a Deputy 
Magistrate, with enticing away a married woman. When 
the case was called on for hearing, an application was 
presented on behalf of Debi, jJraying that the witnesses for 
the prosecution should first of all be made to identify hitn. „ 
A similar application was verbally made by the appellant 
Cheda Lai. The Deputy Magistrate granted the application 
and directed Cheda Lai to bring up Debi. Cheda Lai 
brdhght before the Deputy Magistrate, who was holding • 
his Court hi camp, ten or twelve men and said that Debi 
was one of them. The Deputy Magistrate, however, did not 
satisfy himself that the accused person was in fact before 
him. The men were ranged in a line and the witnesses 
were called in to identify Debi. All of them, including the 
woman said to have been enticed away, failed to do so. 
Thereupon the Deputy Magistrate asked the appellant 
Cheda Lai where Debi was. He pointed to a man in the 
crowd, who upon being questioned also said that he was 
Debi. It was discovered that the man was wearing a false 
moustache and that he was not Debi, but Chimman. Debi 
was subsequently arrested and tried. For the par 9 which* 
Cheda Lai took in this farce he has been convicted, as 
stated above, of having fabricated false evidence and sen- 
tenced to five years' rigorous imprisonment. It is contended 
by the learned 9 counsel who has appeared on behalf of 
Cheda Lai that Jus offence didfiot amount to that of fabri- 
cating false evidence. I must confess that at the hearing 
this argument seemed to me Jp be well founded, but after 
giving the matter my best consideration, I am of opinion 
that Cheda Lai is guilty of fabricating false evfdenoe. The 
essential elements % of that offence, as defined in section 192 
of the Indian Penal Code,, are :— (1) that the accused caused 
the existence of any circumstance ; (2) that he intended that 
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Mich circumstance might appear in evidence in a judicial 
proceeding ; and (8) that, so apoejiring in evidence, it might 
cause any person, who in such proceeding is to form an 
opinion upon the evidence, to entertain an erroneous opinion 
touching*ny point material to the result of such proceeding. 
All these elements exist in the present case. Cheda Lai, 
by placing before the Magistrate a person who was not his 
brother Debi and representing that he was Debi. caused^ 
circumstance to exist. His intention was that the witnesses 
for the prosecution should not be able to identify the 
accused person in the case against Debi and that their 
failure lo identify him should induce the Magistrate to 
disbelieve these witnesses. The identification of the accused 
1>y the witnesses for the prosecution or their failure to 
identify him is evidence of an important character bearing 
materially on the Result of the trial. And it was certainly 
the intention of Cheda Lai that the failure o> the witnesses 
to identify the accused should appear in evidence and 
mislead the Court, otherwise his conduct in enacting the 
farce which was enacted by him is inexplicable. Whether 
he could or ton Id not succeed^ n carrying out his intention 
is immaterial. The gist of the offence did not consist in 
• actually causing *a failure of justice, but in the intention to 
cause a failure of justice by misleading the Court, and with 
such intent causing the existence of any circumstance which 
might appear in evidence. In the present instance it j^as 
• the placing before the Court of another man as Debi 
which constituted the first element of the offence. The 
putting of a false moustache on him was immaterial for the 
purposes of this case, specially as it appears that the real 
Debi had no moustache and the man substituted for him, 
whose name is Chimman, is very unlike him in many 
respects. It is, therefore, not surprising that the witnesses 
did not identify him and the Court was not in fact misled. 
Even if some of the witnesses had identified Chimman as 
Debi and had thus proved themselves to be false witnesses, 
that would not have affected the question of Cheda Lai's 
guilt, as it is his intention to mislead the Court, and not 
**the actual result, upon which his guilt or innocence depends. 
For the above reasons I am of opinion that he has been 
rightly convicted under section 193 of the Indian Penal 
Code. • He has also brought himself under ^he purview of 
other sections of the Code, but it is not necessary to go into 
that question. The sentence passed on him is, in my judg- 
ment, unduly severe and I think the justice of the case 
would be sufficiently met by inducing it to one of two years' 
rigorous imprisonment. Whilst therefore I affirm the 
conviction, I alter the sentence to one of two years' rigorous 
imprisonment and to fhis extent allow* the appeal. The 
appellant must surrender to his *bail and serve out the 
remainder of his sentence. 
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Kirpt Appeal No. 286 of 1904. Feb. 1©. 

Appellants, 
Hkspondrnt 



Mad an Lai and others (Deprndants) 

v. 
Reoti Singh (Plaintiff) 



Usufrudtuary nttntgage—Part of mnrtgogrd p'Operty in po$- 

* tension of a third party — Suif to recover possession from 

third party— Subsequent suit against mortgagor for 

damages— Lmitation— Terminus a quo — Act No. XV of 

1877 (Indian Limitation Act), sch. II t arts. 97 and 116. 

i A usufructuarv mortgagee of property, comprising zamra* 
dari and an itidigo factory, failed to get possession of the 
indigo factory ,» which was* in the possession of a third party. 
The mortgagee sued the party in possession for recovery of 
the indigo factory, making the mortgagor a pro formd defen- 
dant, but was defeated on the finding that the mortgagor 
had no power to mortgage the factory The mortgagee then 
instituted a suit against the representative's of thn mortgagor 
claiming (1) compensation for non-delivery of possession of 
the indigo factor \ ; (2 coats in curred in the former litiga- 
tion; and (3) damages in respect of the produce ot indigo for 
a certain year.* 

Held that this su^was governed as to limitation by 
article 116 (and not by article 97 of the second schedule to 
the Indian Limitation Act, 1877, and that time began, not 
from the date of the final % decree in the suit to recover the 
indigo factory from the person in possession thereof, but 
from the date of the mortgage. 

The facts of this case sufficiently appear from the ,• 
judgment of the Court. 

Jogindro Hath Chaudhrx and Satish Chandra Banerji, 
for the appellants. 

Oovind Ptasad, for the respondent. 

Banerji and Airman, JJ.— The suit which has given 
rise to this appeal was brought under the following cir- 
cumstances :— On the 5th of March 1898, Kishan Lai, the 
predecessor in title of the defendants appellants, granted 
a lease to the plaintiff of certain zamindari property and of 
a half share in an indigo factory for a period of 12 years. 
On the 11th of March 1898, Kishan Lai mortgaged to one 
Sheobaran Singh the same property for a sum of Rs. 1,200. 
In a litigation between Kishan Lai and the plaintiff it was 
decided by the appellate Court on the 9th of September 
1902, that the lease and the mortgage were parts of the 
same transaction, that the transaction was in reality that 
of a, uaufructilary mortgage to the plaintiff, whose be- 
namidar or benaraidar Sheobaran Singh was, and that the 
lease was executed with a view to avoid a claim for pre- 
emption. According to the finding in that case the contract 
was that the plaintiff, Reoti Singh, was to remain in posses- 
sion of the mortgaged property for a term of 12 years, and 
that the principal and interest were to be defrayed uut of 
the usufruct during this term. The plaintiff got possession 
of the zamindari property, and it is admitted that he is still 
in possession. He did not obtain possession of the share 
in the indigo factory, inasmuch as he was resisted, by one 
Nathu Ram., He brought a suit against Nathu Ram i& 
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which he joined Kishan Lai as a pro form* defendant, and 
he claimed possession of the half share of the factory and 
damages. The suit was dismissed by the Court of first 
instance on the 2 'st of November, 1901, and the decision 
of that Court was affirmed by this Court on the 25th ^of 
November 1903. It was held in that case that Kishan Lai 
had no right to the indigo factory, whatever right he might 
have to the site of the factory. Thereupon, on the 2nd of 
May 1904, the present suit was brotght against the legal 
representatives of Kishan Lai, who is dead. Jn this smt 
the plaintiff claims to recover a sum of Rs. 6.500, according 
to the following detail :-(l) compensation tor non-delivery 
of possession of the indigo factory from 1305 to 1317 Fasli, 
Rs. 1,200; (2) costs incurred in the litigation to which we 
have referred, Rs. 2,300 ; (3) damages in respect of the 
produce of indigo in 1899, Rs. 3,TO0. 

The Court below held that the plaintiff hafl failed to estab- 
lish his claim with regard to the»«hird item, but made a 
decree for Rs. 3,243-12-0 on account of the first two items. 
The def endams have preferred tfiis appeal and the plaintiff 
has filed an objection under section 561 of the Cade of Civil 
Procedure in regard to the third item mentioned above. 

The first question which we have to consider in this 
appeal is, whether the claim is barred t% limitation. It is 
urged on behalf of the appellants that the claim being as 
it purports to be. one of compensation, the plaintiff's cause 
of Hction arose on the failure of Kishan Lai to deliver 
possession to him, and as that failure took place on the 
date of the lease and as the suit was not brought within 
6 years of that date, it is beyond time. For the purpose 
of determining this question we referred certain issues to 
the Court below. We may, however, mention that we did so 
under a misconception of the facts of the case, which were 
not put before us at the time we made the order. We 
regarded the suit as one for the recovery of a portion of 
the rent reserved by that lease, which, as we understood 
the pleadings, the plaintiffs alleged had been paid by him. 
This is not the case. As has already been stated, it has 
been decided between the plaintiff and Kishan Lai thafcthe 
transaction was one of mortgage. No reference was made 
to this important fact either in the plaint or in the written 
statement. The suit thus is a suit for compensation by a 
usufructuary mortgagee for non-delivery of possession by 
his mortgagor of part of the property comprised in the 
mortgage. In other words, it is a suit for damages for 
breach of contract The mortgagor of the plaintifiEnot 
having delivered possession of a part of the property it was 
open to the plaintiff to give up the mortgage and to sue 
for the mortgage money. It was also open to him to sue 



for the possession of the property of Which possession had 
not been delivered. He did not pursue the former course, 
but brought a suit for recovery of possession as stated above. 
In that suit he failed, and it is contended on his behajf 
that it was on the date of the final decision of' that suit 
that his cause of action for the present suit arose. We are 
unable to agree with this contention. The present suit is 
»ot a suit to recover the mortgage money or a -part 
thereof. It is, as the plaint distinctly states, a suit for 
compensation for non-delivery of possession. The cause of 
action arose when this non-delivery took place. The failure 
to deliver possession on the part of the mortgagor occurred 
on the date of the mortgage, as it is admitted ihat thg 
mortgagee plaintiff never got possession of the indigo 
fnctory. Without bringing a suit for recovery of posses- 
sion the plaintiff, assuming that he has'a right to maintain 
such a suit, might at once have sued for the compensation 
which he now claims. The fact that it was decided in 1903 
that his mortgagor had no title to this portion of the 
property would not afford the cause of action. His cause of 
action had already accrued before that suit was brought. As 
the plaintiff does not seek a refund of the jnoney advanced 
by him, the case is not one to whteh article 97 of the second 
sch**due of the Limitation Act applies, and this is now 
conceded by the learned vakil for the respondent. It is not, 
therefore, necessary to consider the several rulings cited at w 
the hearing. In our opinion the suit is governed by article 
116. Applying that article, we must hold that the claim for 
recovery of compensation is barred by limitation. 

As for the costs of the previous litigation the plaintiff 
is certainly not entitled to recover them from the represen- 
tatives of the mortgagor. He embarked on that litigation 
at his own risk and there was no covenant on the part of 
the mortgagor to recoup him for those costs. As for the claim 
for Rs. 3,000, which has been brought on the ground that 
•in 1899 the plaintiff had made arrangements for the 
manufacture of indigo and had not been able to manufac- 
ture it in consequence of his not obtaining possession of the* 
factory, we agree with the Court below that the evidence , 
adduced is insufficient to prove this part of the claim. In 
any case this part of the claim is also barred by limitation, 
the plaintiffs right to recover damages ^n this head paving 
accrued more tffan three years before the institution of the 
suit. 

For the above reasons we decree the appeal, set asidg 
the dectee of the Court below, and dismiss *he suit with 
costs here and in the Court below. The objection under 
section 561 of the Code oj Civil Procedure necessarily fails 
and is dismissed. 
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AGRA. • Second.Appeal No. 515 of 1905. February 22. 
Xalyan Das (Defendant) ... • ^ Appellant, 

piMi Lai and others (Plaintiffs) and 
Banatdhar iDkfkndant* ... ... Respondents. 

Civil Procedure Code, ««. 521, 588 — A ward— A ward set aside 

m by Court— Appeal. 

Held that no appeal lies from an or«1er under section 521 
of the Code of Civil Procedure setting aside an award. Ganaa 
Prasad v. Kura (l.LR., 28 All., 408 followed. 

The facte of this case sufficiently appear from the 
judgment of the Court. 

• Saffth Chandra Banerji (for whom Lalit Mohan Banerji) 
for the appellant. 

Jogindro Nathm Chaudhri and Lakshmi Narain, for the 
respondents. 

Ahhi ah, J.— Wtlen the suit out of which this appeal 
arises was before the Court of first instance, the parties 
referred the # matter in dispute between them to arbitration. 
The arbitrators gave an award to which an objection was 

# taicen on the ground of the misconduct of the arbitrators. 
The learned Munsif sustained that objection, set aside the 
award and disposed of the case on the merits. From the 
Munsif s decree an appeal was preferred to the Court of the 

% District Judge. The 6rst plea taken in that appeal Vas 
that the lower Court was wrong in setting aside the arbi- 
tration award arrived at after full inquiry. The learned 
Judge allowed this plea, set aside the decree of the Court 
of first instance and decided according to the award. The 
defendant comes here in second appeal. It is contended 
that the learned District Judge had, under the circumstances 
no jurisdiction to pass a decree in accordance with the 
award This plea must be sustained. See the decision of 
t*hig Court in Oanga Pmtad v. Kura (I. L. R., 28 All., 408). 
I set aside the decree of the lower appellate Court and 
remand the case under section 562 of the Code of Civil 

^Procedure, with directions to readmit the appeal under its 

original number in the register and dispose of the remain- 

c ing grounds in the memorandum of appeal to it and the 

objection under section 561. Costs here and hitherto will 

abide the event. • 

> —Su 
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Letters Patent Appeal 
No. 4^ of 1906. 



March 14. 



Kaleshar Rai (Plaintiff) 
aud Bhagwan Das and 
Others (Defendants) 



(Defendant) Appellant, 



, Respondents. 



Pre-emption— Successive purchases by tame vendee— Sttond 

purchase made be/ore institution of suit for preemption 

based on the first purchase. 

Held that it is not open to a defendant in a suit for pre- 
emption to set up as a defence to. the suit a second purchase 
o&a share in the same village made subsequently to the pur- 
chase upon which the suit is based but prior to the institution 
of the suit. Bhagwan Das v. Mohan Lai (I. L. R., 25 AIL, 
421) distinguished. , 

Thiswasan appea^ under section 10 of the Letters 
patent front a judgment of Richards, J. The facts of the 
case appear •from the judgment under appeal, which will 
be found reported in the Weekly Notes for 1906, p. 164, 
8. v., KaUxhar Bai v. *Nabiha?t Btbt. The plaintiff pre- 
emptor having succeeded in his appeal, this appeal was 
preferred by the dtfendant vendee. 

Raran&t Busam (for «whom Muhammad lshaq Khan), 
for the appellant. 

Qovind Prasad, for the respondents. 

Stanley, C.J., and Burkitt, J.— We are of opinion 
that the view taken by the learned Judge of this Court, 
against whose decision this appeal has been preferred, is 
correct It is contended before us that this case is governed 
by the decision in hhagwan Dan v. Mohan Lai (I. L. R., 26 
All., 421), but such js not the case. In that case the strang- 
er sought to be pre-empted had, pri< r to the institution of 
the suit, purchased shares in the property in quest on and 
thereby become a co-sharer, and it was admitted on all 
bands, ae appears from the judgment, that though when 
the appellant made the purchases he was a * stranger ' no 
attempt was made by any one to pre-empt the sales. Con- 
sequently on the expiration of one year from the date of 
the purchases so made he obtained an unimpeachable title 
to the share purchased. Tn the present case the defendant 
appellant did not acquire an absolute title tn the property 
conveyed to her by the deed of the 30th of June 1903, 
inasmuch as before the expiration of one year from the 
date of that purchase the pre-emptors, who were entitled to 
pre-empt, instituted a suit for pre-emption. This being so, 
she^ never became a co-sharer in the village in the true 
sense of the word. Mr. Ishaq Khan was forced to admit 
that if two sales took place on consecutive days, the second 
sale would protect the first sale from the right of pre- 
emptors to pre-empt it. This seems to us a redvltio ad 
absurdum. We dismiss the appeal with costs. 



AL1GARH. Second Appeal No. 803 of 1906. March 22. 
Hasib-ul-nissa (Plaintiff) ... ... Appellant, 



Ghafur-ullah Khan (Defendant) 



Respondent. 
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Act Ko. VII of 1870 (Court Fees Act), #.}, V (b) and (d) and 
s. 28 — Court fee — Document received through mistake or 
inadvertence. 

The plaintiff in a guit for pre-emption stafed in his 
plaint :— "The suit is valued at Ks. 197-8, live times of Rs. 39-8, 
the amount of revenue of the property. " The property 
claimed was described us 41 bighas 10 bis was 5 biswausis, 
paying a revenue of Ks. 39-8, entered as holding No. 2 in the 
khewat. out of a 3 bisw» 10 biswnnsi 18 kaehwansi 9 nan- 
wansi 15 tanwansi share, comprising an area of 101 bighas, 
paying a revenue of Rs. 95. situate is thok Deputy Ali Kaza 
Khan, in village Ukarna." The Munsarim of # the Court *in 
which the plaint was presented on the last day* of limitation 
accepted this valuation and reported that the plaint was 
properly stamped. 

Held that inasmuch as the plaintiff had not stated 
whether the revenue payable in respect of the share claimed 
bad been separately assessed and recorded in the Collectors 
register as tuch, it became the duty of the Munsarim to in- 
quire whether it was separatery assessed. THe plaint had 
been admitted through the mistake or inadvertence of the 
officer of the Court, and the plaintiff was 'entitled to the 

benefit of section 28 of the Court Fees Act . 1870. 

• • 

The facts of this case sufficiently appear from the 

judgment of the Court 

Howard, for the appellant. 

Abdul Majid, 0' Conor and Sundar Lai, for the rea- 
pondent. 

Stanley, C.J.. and Bankrji and Burkitt, J J. —This 
appeal arises out cf a suit for pre-emption which was in- 
stituted on the 18th of April 1905. The sale which is sought 
to be pre-empted took place on the 18th of April 1904, 
so that the plaintiff left it to the lagt day available to him 
for bringing the suit. The valuation for the purpose of 
court fee was estimated at five times the revenue, the 
plaintiff being under the impression that the case fell 
under sub-division (b) of sub-section v of section 7 of 
the Court Fees Act, Act No. Vll of 1870. At the hearing 
an objection was taken as to the court fee and the Munsif 
•determined this objection in favour of the objector, holding 
that there was a deficiency, as the court fee ought to 
nave been estimated under sub-division (d^ of the section 
to which we have referred and not under sub-divisioft (6), 
namely, at the market value of the land. The deficiency 
was ordered to be made good by the 19th of August 1905, 
an& this was done and the case disposed of on the merits. 
The Munsif gavethe plaintiff a decree for pre-emption. 

Upon appeal the lower appellate Court held that, in- 
asmuch as the deficiency in the Court fee was made good 
after the period allowed by the law of limitation had ex* 
pired, the suit was barred by limitation, and reversing the 
decision of the Court below dismissed the plaintiff's claim* 
The present appeal was therefore preferred. 



Mr. Howard on behalf of the appellant relies "upon the 
provisions of section 28 of the Court Fees Act. That seotion 
provides that "if any document is through mistake or inad- 
vertence received, filed or used in any Court or office without 
being properly stamped, the Presiding Judge • • • may, if 
he thinks fit, order that such document be stamped as he 
may direct, and on such document being stamped according- 
ly the same and every proceeding relative thereto 'shall 
«fce as valid as if it had been properly stamped in the first 
instance." It is admitted that if the mistake in the matter 
of the court fee had been a mistake on the part of the 
officer of the Court, this section would apply. But it is 
.contended on behalf of the respondents that th* mistake 
in the matter of the court fee was a mistake of the plain- 
tiff and not a mistake of any officer of the Court. The 
question therefore narrows itself down to this stmp^ ques- 
tion, whether or not in this case the deficiency in the Court 
fee was due to a mistake of the plait (iff or a mistake of 
the officer of the Court f 

We find in the plaint the following statements made 
with a view to the determination of the proper court fee, 
namely :— " The suit is valued at Rs. 19^-8-0, five times of" 
Rs. 39-8-0, the amount of revenue of the property," and 
later on the property is described as " 41 bighas 10 biswas 
and 5 biswansis, paying a revenue of Rs. 39-8-0, entered as 
holding No. 2 in the khewat out of a 3 biswa 10 bis wan sf 
18kachwansi9 nanwansi 15 tanwansi share, comprising 
an area of 101 bighas, paying a revenue of Rs. 95, situate 
in thok, et cetera." The Munsarim reported that the 

- court and process fees were sufficient. Now it appears to 
us that the fair inference from the language which we have 
quoted from the plaint is that the 41 bighas odd, the sub- 
ject matter of the suit, formed only part of the share com- 
prising an area of 101 bighas which was assessed to re- 

9 venue. The plaintiff does not state that the 41 bighas 
were separately assessed to revenue or recorded in the 
Collector's register as such. He merely states, as we infer, 
that the fair proportion of the revenue payable by the 
larger area of 101 bighas would be Rs. 39-8-0, and calculat- 
ing five times this amount he assessed the value of the 
suit in accordance with the provisions of sub-division (6) 
of the section.^ If the plaintyj had staled that the sevenue 
payable in respect of the 41 bighas had been separately 
assessed and recorded in the Collector's register as such, 
then undoubtedly the Mun&rim of the Court would have 
been in no default in the matter ; but the plajntiff did not 
s&te so, and therefore it was the duty of the Munsarim to 
inquire whether or not the smaller* area was separately as- 
sessed for revenue. We think, therefore, that the mistake 
or inadvertence in this case was that of the officer of the 
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Gdurt, amtauch being the case that the plaintiff is entitled 
tcTthe benefit of section 28 of«the Act. We therefore 
allow the appeal, set aside the decree of the lower appel- 
late Court, and) inasmuch as the appeal was decided upon 
a preliminary point and we have reversed the decision 
upon that point, we remand the appeal to the lower appel- 
late Court with directions that it be re-entered in the file 
of pending appeals in its proper number and be decided on* 
the merits. Costs here and hitherto will abide the event. 



GORAKHPTJR. First Appeal No. 58 of 1905. March 25. 

Ganga Prasad and another (Plaintiffs) ... Appellants, 

v. 
Qaaga Bakhsh 8ingh and others (Defend- 
ants) ... • ... ... ... Respondents. 

Civil Procedure Code, «t. 320,325-4 — Ancestral property— 

Execution of decree — Property taken under management of 

the Collector — Disabilities of proprietor pending term of 

management. 

In pursuance of the powers conferred upon him by rules 
framed by Government under section 320 of the Code of Civil 
•Procedure, the Collector sanfi ioned a lease of certain zamindari 
property of the judgment-debtor for a period of seven- 
teen years, the lease being executed in the name of the 
judgment- debtor but with the permission of the Collector. 

Held that the disabilities imposed by the first paragraph j>f 
section 325 A of the Code affected the judgment-debtor during, 
the pendency of such le^se; and xemble that such inabilities 
continued so long as any of the debi s for the satisfaction of 
which the judgment-debtor's property was taken uuder 
management by the collector remained unpaid. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Jogindro Nath Chaudhri and Sundar Lai, for the appel- 
lants. 

Moti Lai Nehru, Kalindi Prasad and hwar Saran, for 
the respondents. m 

Stanley, C.J., and Burkitt, J. — This app a al arises out 
ota suit^or sale on two mortgages, dated respectively the 
3lst of May, 1885, and the 10th of January 1890.. exeputed 
by Nath Bakhsh Singh in favour of the plaintiffs Ganga 
Prasad and Thakur Prasad. One of the defendants, Bindha- 
chal Shukul, pleaded that, before the execution of the 
mortgages, decrees had been put into executidh against the 
mortgagor and the property placed under the management 
of the Collector, and that consequently section 325 A of the 
Code of Civil Procedure was a bar to the execution by the 
mortgagors of the two mortgages sued on. The Court below 
held that the provisions ot this section barfed the claim in 
respect of the mortgage of 1885, but Held that the mortgage 
of 1890 was valid, inasmuch as that mortgage was executed 



after the property had ceased to be under the management of 
the Collector. This appeal has been preferred against this 
decree, so far as it dismissed the claim under the mortgage 
of 1885. *Jhe case put forward on behalf of the appellants 
is tjmt a lease of the property in dispute was executed in 
favour of the defendant Bindhachal Shukul, on the 10th of 
May 1884, for a.teym of 17 years, and that so soon as that 
lease was executed the powers of the Collector ceased and 
therefore it w#s in the competency of the mortgagors to exe- 
cute the mortgage of 1885. We find on turning to the lease 
of 1884 that it wis not a lease by the Collector but a lease by 
the judgment-debtor, Nath^akhsh Singh, in his own name 
with the consent of the Collector. Section 325A provides 
that so long as the Collector can exercise or perform in 
respect of the judgment debtor's immovable property any 6b 
the powers or duties conferrecl upon him by sections 322 — 325 
(inclusive), the jadgment-debtor or his representatives in, 
interest shall be incompetent to mortgage, charge, lease, or 
alienate such property except with the written permission of 
the Collector. It appears tt» us that the view taken by the 
Court below is correct. The property was under the 
management of the Collector notwithstanding the fact that 
the lease of the 10th of May 1884 was made with his 
consent. If the lease had determined, for example, by 
reason of non-paymAit of rent, it would have been the 
duty of the Collector under the Code to make arrangements 
for the management of the property, either by himself or 
by granting a lease. We are further disposed to think that, 
irrespective of the lease of 1884, the property was, under the 
provisions of the Code of Civil Procedure, under the 
management of the Collector so long as any of the debts in 
respect of which execution had issued, remained unsatisfied 
with effect from the date when the decrees were transferred 
to the Collector for execution. We, therefore, upholding 
the view of the Court below, dismiss this appeal with costs. 



AGRA. Letters Patent Appeal No. 55 of 1906. .March 26. 
Umrao Singh (Dbpkndakt) ... Appellant, • 



Hardeo and another (Plaintiffs) 



Respondents. 



Suit to set aside a decree on the ground of fraud — No further 

relief claimed — Jurisdiction. 

Save under special circumstances, a suit to set aside a 
decree obtained by fraud, in which no other relief whatever 
is claimed, cannot be maintained in any district outside the 
district in which the fraud was committed and the fraudulent 
decree was obtained. Men a Lall Thakoor v. Bhujun J ha 
(13 B. L. R., App. 11), Abdul Mazumdar v. Mahomed Gait 
(I. L R.,21 Calc.,605.), Pran Nath Boy v. Mohesh Chandm 
Chowdhry Moitra (I.L.R., 24 Calc., 546), Kettar Nath Mukerjet 
Frosonna Kumar Chatter jee (5 C. W. K. f 559), Behart Lot v. 
Pokhe Bam (I. L. R., 25 AIL, 48), Nistarmi Daesir.Nundo Lall 
Bose (1. L. R., 26 Calc!, 908) and Bibee Solomon v. Abdool Aziz 
(4 C L R., 366) referred to. 
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The faots of this case sufficiently appear from the judg- 
ment of the Court. 

Parbati CAaran Chatterji, for the appellant. 

Mohan Lai Sandal, for the respondents. » 

8tanlky, C.J., and Buukitt, J.—This^ is an appeal 
under the Letters Patent fro itf the decree of one of our 
colleagues sitting singly, confirming a decree of the Munsif 
of Agra which was upheld by the Subordinate Judge of that 
District. The facts are shortly as follows :— # * 

The appellant who resides in Calcutta obtained a decree 
in the Small Cause Court at Calcutta upon a promissory note 
against the. respondents. Tnis decree was transferred to 
Agra for execution. The respondents then instituted a suit 
in the Munsif 's Court at Agra, where they reside, to have 
the decree obtained in Calcutta set aside on fhe ground that 
it was obtained by fraud. The onty* pra.ver for relief was 
that " the decree No. 8883 of 1902, passed by the Small Cause 
Ceurt Judge in Calcutta on the 2fst of June 1902, in favour 
of the defendant and which the defendant obtained by fraud, 
may be set aside (man*ukk) and declared to be void ". No 
other relief whatever was sought. This fact must be kept 
.in view. Both the lower Courts held that in the Calcutta 
suit there was no service of the summon* upon the defend- 
ants, a*d that the decree was obtained by fraud. On appeal 
the learned Judge of this Court upheld the decisions of 
the Courts below. In the course of his judgment he 
observes :— •« It has been admitted (and could not be disput- 
ed) that a suit to set aside a decree obtained by fraud is a 
suit which can be brought. In my judgment it is quite clear 
that such a suit can be brought in any Court which is com- 
petent to hear any other dispute between the same parties; 
in other words, the mere fact that the suit is one to set 
aside a decree makes no difference so far as the tribunal is 
concerned." The question for our determination is whether 
the Munsif of Agra had jurisdiction to entertain a suit in 
which the sole relief sought for was to have a decree of the 
Small Cause Court of Calcutta set aside on tfie ground of 
fraud. In the case of Mewa Lall Thakoor v. Bhujun ^Jha 
(13 B. L. R. f App. 11) which was a suit to«et aside a decree 
on the ground of fraud, Phear, J., who delivered the judg- 
ment of the Court, remarked that " it seemed to the Court 
that the suit had been to a considerable extent misdirectedi 
that the immediate aim of the plaintiff was to get a decree* 
which was passed against him by a competent Court, set 
aside on the ground that it was obtained by fraud and 
collusion," and then says :— " The proper course for obtain- 
ing such an object as that is to go to the Court which 
passed the decree, either within the time specified in 



section 119 of the Code of Civil Procedure •(!.*., Act 
VIII of 1859) it the circumstances are such as would 
justify action under that" section, or at any time (so 
that it be done with due diligence) if the ground upon - 
which the decree \s sought to be set aside be a go6*d ground 
tor reviewing and altering the judgment upon which the 
decree was passed. And if the case of the plaintiff be, as 
if is in the present instance, that the decree was obtained 
by fraud, no better ground for review could be alleged ; 
though, of course, it need hardly be added that even in such 
a case as that supposed, it is necessary for the person ag- 
grieved to apply to the Court for a review with due diligence 
and without loss of time as soon a9 reasonably 4nay b$ 
after the discovery of the fraud. In saving this we do not 
in the least desire to question the right of every Court to 
disregard or rather to consider of no force decrees oj other 
Courts which may be shown to its satisfaction to have been 
obtained by fraud." He afterwards sftt*s tn at '• the pro- 
ceeding which the plaintiff ought to have adopted for tie 
purpose of obtaining ths relief he required was <to apply to 
the Court which passed the decree and to get that Court to 
rectify the decree or to set aside or to alter at in such a way 
as right and justice required." In later cases it has been 
held that a decree obtained by fraud may be set aside 
in a separate suit, but so far as we are aware in all these 
cases substantive relief in addition to the setting aside of v 
the decree^was sought In Abdul Mazumdary. Mahomed 
Gazi (I. L. R. f 21 Calc, 605) it was held that a suit will lie 
to set aside a decree and the sale held in execution of that 
decree, when both the sale and the decree are impeached 
on the ground of fraud. The suit in that case was not 
merely lo have the decree set aside, but was a suit for a 
declaration of title to and for confirmation of the possession 
of the plaintiffs of certain immovable property after setting 
aside an e.x parte decree and the sale in execution thereat on 
Che ground that the decree and the execution sale were 
fraudulent. To the same effect was the decision in Pran 
Nath Royv.Mohenh Ghnndra Mo'dra (I. L. It , 24 Calc*, 546) • 
In that case also the plaintiffs sought to recover possession 
of property which was sold in execution of a decree which 
had been obtained by fraud. In the case of Kedar Natk 
Mukerjee v. Prosonna Kumar Chatterjee (5 C. W. N., 559), a 
judgment-debto*, against whonf a decree" was alleged to have 
been fraudulently obtained in the Court of Small Causes 
at Krishnagar, in execution o^which certain property was 
brought to sale and was purchased by the defendant, in^, 
stityted a suit to set aside the decree and the szfle in execu- 
tion whereof the pvperty was sold in the Munsif 's Court 
at Katwa, that being the Court in which the execution 
proceedings including the sale took place and within whose 
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jujrisdictidh the property in suit was situate. It was held 
by Ghose and Stevens, JJ., that the suit was maintainable. 
In the course of their judgment the learned Judges, how- 
ever, say :— " It may not be competent to the Munsif of 
Katwa to set aside the decree passed by the Small Cause 
Court of Krishnagar as fraudulent, but we are disposed to 
think that it is competent to him to investigate the question 
as to* the character and validity of the decree for the pu£ 
pose of giving relief to the plaintiff such as he may be 
entitled to in respect to the land which he has lost by 
reason of the sale held in execution of that decree." The 
case Of Banke Behari Lai v. Polehe Ram (I.LR., 25 All., 48) 
i# also in point. In that case the plaintiff alleged that he 
was the adopted son of one Balmakund and that the defen- 
dants who were the trustees of the will of Balmakund had 
entered into a collusive suit which they had fraudulently 
compromised with the result that one defendant had 
obtained from the*bourt a decree for a considerable 
sum payable out of the property left by Balmakund which 
property the plaintiff claimed as his own. The decree- 
holder had the decree which was obtained in Calcutta 

9 transferred for execution to Cawnpore and was seeking to 
execute it against the estate of Balmakund within the 
jurisdiction of the Subordinate Judge of Cawnpore. The 
plaintiff then filed a suit in the Court of the Subordinate 

, Judge of Cawnpore and prayed in effect that the compromise 
and the decree founded thereon might be declared to be 
null and void as against him and that an injunction might 
be issued restraining the execution of the decree. It was 
held by our brothers Banerjt and Aikman that, although 
the decree was passed in Calcutta, yet inasmuch as the 
property affected by the decree was in Cawnpore and exe- 
cution was being taken out there, a material portion of the 
plaintiff's cause of action arose in Cawnpore and the 
Suty>rdinate Judge of that place had jurisdiction to try 
the suit. This decision goes further than any of which* 



we are aware, but it does not go so far as the decision 
against which the appeal before us has been preferred. 
Banerji, J., in deliveringthe judgment of the Court express- 
ed his concurrence in the view of the law laid down in the 
cave of Nistarini Datsir. Nundo Lall Bote (I.L.R., 26 Calc, 
908) and remarks '* if the allegation of fraud and collusion 
made by the pfoiiftiff, be established, the Court below would 
bs competent, if it otherwise had jurisdiction over the suit r 
to declare that the compromise and the decree in question 
are void and ineffectual as against the plaintiff. The 
plaintiff does Dot ask the Court to set aside the decree 
of the Calcutta High Court and therefore the ruling in 
b\b% Solomon v. Abdool Aziz (4 C. L. R. f 366) on which the 
learned counsel for the respondent relies has no applica- 
tion." In tjje case before us the plaintiff asked the Court 
to set aside the decree of the Calcutta Court and that alone. 
No other relief was prayed for. The question before us is 
very fully discussed in«tt»e case of Ni*tarini Daw v. Nundo 
Lall Boat. The authorities seem to ns to establish that, 
save under special circumstances sujh as those which are 
to be found in the cases to which we have referred, a suit 
to set aside a decree obtained by fraud, in which no other 
relief whatever is claimed, cannot be maintained in any 
district outside the district in wfiich the fraud was com- 
mitted and the fraudulent decree was obtained. We think 
that the language of the learned Judge of this Court it 
altogether too wide. Startling consequences would be 
possible if it were the law that a Court in these Provinces 
could set aside on the ground of fraud practised in another 
Province a decree obtained in such Province* This would 
be virtually to subject the decrees of the Civil Courts to 
revision and reversal by superior, or even equal or inferior 
Courts to which they are not subordinate. We, therefore, 
allow the appeal, set aside the decree of the learned Judge 
of this Court and also the decree of the lower Courts and 
dismiss the plaintiffs suit with costs in all Courts. 
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AL1GARB. First Appeal No. 98 of 1905. March 5. 

8ham Lai and another (Dkfkndants) ... Appellants, 

v. 
Mi&ri Knnwar (Plaintiff; and 
Bam Sarnp (Defendant) ... ... Respondents. 

Civil Procedure Code, ss. 521, 522 — Arbitration— Award — 

Decree on judgment in accordance with ctwatd — Appeal. 

During the pendency of a suit in the Court of a Subor- 
dinate Judge the matter iu dispute tfetween the ^parties were 
referred to arbitration In due course a^documenT purporting 
to be the arbitrator s award was received by the Court through 
the post. Objections were file 1 by one of the deiendants to the 
suit : but these objections uere, after hearing, disallowed by 
the Court, which proceeded to pass a decree in accordance 
with the award. 

Held that an appeal would lie from such a decree upon 
the ground that the so-called award was never delivered by 
the arbitrator and was in fact and jn law no awar£ at all. 

The facts of this case sufficiently appear from the judge- 
ment of the Court. • 

0' Conor and Sundar Lai, for the* appellants. 

Jogindro Natk Chaudhri and $atish Chandra Banerji, for 
the respondents. 

Stanley, C.J., and Burkitt, J.— This appeal and the 
connected appeal No. 99 of 1905, arise out of suits instituted 
by the plaintiff Musammafc Misri Kunwar for a determina- 
tion of her rights as to certain property.* In the plaint she 
claimed a declaration that she was in possession of the pro- 
perty in dispute under a partition, but that if the Court 
found that she was out of possession then that possession 
might be awarded to her. In the progress of the litigation 
the parties agreed to refer their deputes to the arbitra- 
tion of one Moti Ram, who is connected with the parties. 
On or about the 6th of January 1905, the Court received 
what purports to be an award. Notification of the award 
was given to the parties, whereupon the defendant Sham 
Lai filed an objection to the alleged award, stating in hig 
objection that the arbitrator did not investigate the subject 
nutter of the arbitration ; that he did not record any award, 
but repeatedly asked him (the objector) to have the matter 
in dispute compromised, and refused to decide the case as 
arbitrator. He prayed that the award might be set as*de. 
The Court, however, did not entertain tfce objection, but 
passed a decree upon the award, holding that it was a valid 
and bidding award. The appellants now appeal from this 
decree and allege that there was in fact no legal award 
made by the arbitrator, and that the arbitrator was guilty 
of such misconduct as justified them in applying to the 
Court to have the award set aside. 

The arbitrator was examined, and he bears out fully the 
allegations of the appellants. It appears- from his deposi- 
tion that he was dwirous that the parties should amicably 



settle their differences, and in order to compel them to do so 
he prepared two awards, one favourable to the plaintiff and 
the other favourable to the defendants, and that having 
these awards ready be used them to coerce the parties inty 
a compromise. In his evidence he says:—* 1 1 did %ot make 
any award in the presence of the parties on the 31st of 
December 1904. The award now before the Court was in 
illy bag ; but I did not intend to make it. It was only to 
threaten the parties that I kept in my bag this award and 
also another of an entirely contrary nature." Then be says 
that these two awards were in the handwriting of bis 
grandson Janki. The evidence given by Moti Bam is very 
meagre and it is noticeable that it does not appear «from i£ 
how the award came to be filed in Court. Mr. O 1 Conor on 
behalf of the appellants suggests that the document was 
abstracted from Moti Ram'a bag, but there is no evidence 
to support this suggestion. It is particularly unfortunate 
that Moti Ram was not subjected t# more severe cross- 
examination, or even to a more lengthy examination in 
chief, and that the Court did not put to him sony pertinent 
questions in regard to the remarkable evidence which he 
gave. Be this as it may, however, the fa$t remains that 
Moti Ram himself repudiates the ftlea that the award upon 
which the decree has been based, was a genuine award 
made or published by him. He shows by his own evidence 
thaf it was not a genuine award and was not intended to be , 
used as sucfc. but was simply drafted with a view to compel 
the parties to come to terms. From his own evidence it is 
apparent that he has been guilty of grave misconduct, and 
in view of his misconduct and of the evidence it is clear that 
the Court ought not to have passed a decree as it did upon 
this so-called award. We, therefore, allow the appeal, set 
aside the decree of the Court below, and direct the learned 
Subordinate Judge to reinstate the suit in the file of pend- 
ing suits and dispose of it according to law. Costs here 
and hitherto will abide the event. 



BENA RES. First Appeal No. 268 of 1904. At>ril 3. • 



Ram Shankar Lai (Defendant) 



... Appellant, 



Ganesh Prasad and another (Plaintiffs) 
and Baldeo Das and others (Defendants; Respondents. 

m m • • 

Hindu law— Title acquired unatr will of deceased wife — 

Property devised subject to mortgages — Compromise of 

claims of reversioners to ejale of wife's father — Nature 

of devisee's title not thereby altered. * 

• 
•One Munni Lai died leaving certain property, of which 
his widow Josoda £%nwar took possession. J a sod a Kunwar 
died len ving the property by her will to her daughter Anpurna, 
who til bo died after making a will leaving the property in 
question to her hub band Rani Shankar Lai. 
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Both the wills provided that the devisee waft to pay off 
certain incumbrances existing on the property. After the death, 
of Anpurnathe property was claimed by the reversionary 
heirs to Munni Lai's estate, but this claim was settled by a 
compromise by which Ram 8hankar Lai gave certain land to 
the claimants in consideration of their entirely withdrawing 
their claim to the rest of the property. 

Held that this compromise did not convey to Ram Shan- 
kar Lai the title of the reversioners ; bat that he took under 
the will of his wife -and could not therefore raise any defence 
to a Wit for sale brought by the mortgagees which Jasoo** 
Kunwar or Anpurna could not themselves have raised. Jian% 
Mewa Kunxoar v. Rani Hulas Kunwar (L.R., 1 LA.. 107), 
Gobind Krishna Narayan v. Abdul Qayyum <p.R., 26 ALL, 
546. and Bachhe Kunwar v. Dharam Das (I.L.R., 28 All., &>*, 
referred to. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Jogindro Naih Chaudhri, Satya Chandra Mukerji and 
GuhafiLalf for the*appellant. 

8undar Lai, Muhammad Ishaq Khan and Durga Charan 
Banerji, for the respondents. 

Bankbji and Aikman, JJ.— This appeal arises in a 
suit brought for sale upon a mortgage executed on the 1 6th 
of March 1894. by Gaya Prasad and Musaramat Jasoda 

# Kunwar in favour of the predecessor in title of the plaintiff 8 
respondents. Musaramat Jasoda Kunwar was the widow of 
one Munni Lai, who died on the 8th of January 1883. 
They had a daughter named Anpurna Kunwar who was 

* married to the appellant Ram Shankar Lai. Bgth Jasoda 
Kunwar and Anpurna Kunwar died in February 1896. 
Jasoda Kunwar before her death made a will on the 9th of 
July 1894, in favour of Anpurna, and Anpurna. on the 33th 
of February 1896, made a will in favour of her husband 
Ram Shankar Lai. The latter is in possession of the bulk 
of the mortgaged property since the death of his wife 
Anpurna Kunwar. Gaya Prasad, one of the mortgagors, is 
also dead. He is represented in this suit by his son Baldeo 
Das*. The properties comprised in the mortgage consisted^ 
of— 

c <1) certain immovable property which admittedly 

had belonged to Munni Lai ; 

(2) mortgagee rights in certain properties acquired 

by Musammat Jasoda Kunwar after Munni 
Lai's £eath; and 

(3) property which stood in the name of Gaya Prasad 

consisting partly of proprietary rights and 
partly of mortgagee rights. 

c The Cqurt below has decreed the claim save as te 
certain items of property, which it has held formed part of 
the estate of Munni Lai to which Jasoda Kunwar succeed- 
ed. Haldeo Das, the son of Gaya Prasad, has submitted to 



the decree. Ranf Shankar Lai, who resisted the claim in 
the Court below, has preferred this appeal. An objection 
under section 561 of the Code of Civil Procedure has been 
filed by the plaintiffs respondents in regard to that portion 
of the claim which has been dismissed. 

One of the pleas taken in this appeal was that no decree 
could be legal W iftade for the^ale of the mortgagee rights. 
This plea was supported by certain rulings of this Court, 
but as we had doubtajas to the correctness ot those ruling* 
we referred the question to a Full Bench. The Full Bench 
has held that a decree for the sale of mortgagee rights can 
legally be passed in favour of a sub-mortgagee* This 
decision of the Full Bench disposes of the 4th plea taken in 
the memorandum of appeal. 

The firat two pleas raised on behalf of the appellant 
are that no portion of the consideration for the mortgage 
in suit was received by Jasoda Kunwar and that she exe- 
cuted the mortgage uncler the influence of the other mort- 
gagor Gaya Prasad. % 

As regards the first of these pleas it appears that the 
mortgage in question was executed in lieu of two prior 
mortgages, one of which was made by Gaya Prasad and the 
other by Jasoda Kunwar. We hare considered the evidence 
and it is clear thaUihere was valid consideration for the 
mortgage in suit. 

A 8 to the plea of undue influence, the Court below found 
against the appellant and the learned advocate was unable 
to refer us to any evidence which would warrant us in com- 
ing to a different conclusion. 

It is next urged on behalf of the appellant that the 
properties comprised in the mortgage either belonged to 
Munni Lai or were acquired with funds left by him, and 
that such of the mortgaged properties as stood in the name 
of Gaya Prasad also belonged to Munni Lai, Gaya Prasad 
being only a benamidar. It is contended that this being so, 
the mortgagee was bound to prove legal necessity for the 
mortgage made by Jasoda Kunwar and that he had failed 
to do so. c 

On behalf of the respondents it is argued that it was 
not open to the appellant to raise the above contention, in- 
asmuch as he derived title under the will of his wife 
Anpurna Kunwar, who again derived title under the will 
of her mother Musammat Jasoda Kunwar, and, as the ap. 
pellant is admittedly not the reversioner to the estate of 
Munni Lai, he cannot set up any defence which Musammat 
Jasoda Kunwar could not have put forward, In our 

opinion this contention of the respondents must prevail. 

* — ■ •■ ■ — -■ ■ 

* Vide supra, page 97. 
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We may mention that in the will* whereby Jasoda 
Kan war bequeathed the property to her daughter it was 
distinctly provided that she was to pay off the incumbrances 
already existing on the property. There is a similar pro- 
vision in the will made by Musaramat Anpurna in favojir 
of the appellant. If, therefore, the appellant took the pro- 
perty under that will he took it suhjecf y> the incum- 
brance in favour of the plaintiffs and he cannot plead that 
he is not bound to discharge it. lie, however contended 
in the Court below in the 12th paragraph of his written statfc- 
raent, and he also contends here, that he is «ot in posses- 
-sion under the will, but has acquired the property by virtue 
of a deed of acquittance executed in his favour on the 21st 
of January 1898, by Bhagwan Das and Mata Badal, the 
nephews of Munni Lai, who were reversioners to his estate 
after the death of his daughter Anpurna. We nave, there- 
fore, to consider what title the defendant has acquired to 
the property. The document referred, to above is printed 
at page 32 of the appellant's book. It recites that after 
the death of Anpurna "Ram Shankar Lai, her husband, 
has been under a will executed by Musammat Anpurna 
Kunwar on the 13th and registered on the 14th of February 
1896, in. proprietary possession of the entire property men- 
tioned in the said will." The above extract negatives the 
defendant's allegation that it was undefrthis document and 
not under the will that he got possession. In our judg- 
ment the title of the appellant to the property in question 
is derived from the will of his wife and the document 
referred to above only affirms and recognises that title. 

After stating that disputes hacW arisen between Ram 
Shankar Lai and the executants regarding the validity of 
the *ill executed by Anpurna, and that the executants were 
contemplating the institution of a suit against Ram Shan- 
kar Lai for possession of the property, the document pro- 
ceeds : — " But thinking that we, the executants, shall have 
to undergo a good deal of trouble in carrying on the 
litigation, and that the result of the suit was also uncertain, 
we settled the matter with Ram Shankar Lai aforesaid 
through the intercession of some of the members of the 
brotherhood in this way that Ram Shankar Lai aforesaid 
gave 11 bighas 17 biswas of land specified below, to us. 
and we, the executants, accepted and took the 11 bighas 
17 biswas of land in lieu of our entire right which we had 
to the property left by ftfuuni Lai and Musammat Jasoda 
Kunwar, our paternal uncle and aunt (respectively) and 
relinquish our claim to the entire movable and immovable 
properties, specified below, being the estate of Munni Lai 
and Musammat Jasoda Kunwar. We, the executants, and 
our heirs and representatives shall never have any kind 
of claim to or charge on the movable and immovable 



properties left by Munni Lai and Mu$a*nmafc Jasoda 
ftunwar." It is contended *hat this constitutes a transfer 
to Ram Shankar of the reversionary rights of Bhagwan 
Das and Mata Badal, the executants of the deed, and entitles 
him as representative of those person* to question the 
validity of the mortgage on any of the grounds on which 
those persons could have questioned it. We are unable to 
fifceede to this contention. We think that by this deed "the 
executants of it, in view of the trouble and uncertainty 
which would attend a suit for possession of the property 
relinquished their claim to the property, waived their claim 
to bring such a suit, and admitted the title by virtue of 
which Ram Shankar Lai was then in possession. It did not 
in our opinion clothe Ram Shankar Lai with all the rights 
which the executants had as reversioners to Munni Lal\s 
estate. In support of this view we may* refer to what was 
said in the following oases :—Rani Mewa Kunwar v. Hani 
Hula* Kunwar (L. R., II. A, 157, * page 166), Gohind 
Krithna 2^ a ray an v. Abdul Qaytum (I. L, R.. 25 All , 546, 
at page 575;, Kachhe Kunwar v. Dhatam lias < I. L. R., % 1* 
All., 352). As observed by their Lordships of the Privy 
Council in the case first mentioned, the deed of acquittance, 
which in reality is a compromise, • i3 based on the assump- 
tion that there was an antecedent title of some kind " ami 
it •« acknowledges and defines what that title is." In this 
view Ram Shankar Lai took the property under the will 
made in hi§ favour and under the terms of the will he took 
it subject to the liabilities which existed on it. 

This relieves us of the necessity of considering the 
question as to what portion, if any, of the mortgaged 
properties formed part of Munni Lai's estate and whether 
there was legal necessity for the mortgage. 

In i his view the plaintiffs are entitled to a decree for 
sale of the whole of the property covered by the mortgage. 
The result is that we dismiss the appeal with costs and 
allow the objections of the respondents under section 561 of 
the Code of Civil Procedure with costs. We vary the decree 
of the Court below by directing that the decree be ftr the* 
sale of all the property comprised in the mortgage. We ^ 
extend the time for payment of the mortgage money to the 
26th S*ptember # 1907. Up to that date the plaintiffs will 
get interest on the amount of the mortgage debt at the 
contract rate aild thereafter at 6 per cent per annum until 
date of realization. 



ALIGARH. First Appeal from Order No. 75 April 5> 
. of 1906. • 

Bihsr Lai <l)E?K*>ANr) ... • 



Chuum Lai (Plaintiff) 



Appellant, 
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Civil Pr$cedvre Code, m. 621, 628— Arbitration— Award— 
m Decree on judgment in accordance with award— Appeal, 

The matters in dispute between the parties to a suit 
pending in the Court of a Mun&if were referred to arbitration. 
SVn award was delivered by the arbitrator to which objections 
were filea" to the effect that the arbitrator hud been guilty of 
misconduct. These objections were, h owe ver^ overruled aud 
decree was passed which was in accordance with and not in 
excess of the terms of the award. 

* Held that no appeal from such a decree would lie, tlte 
sole ground being that the arbitrator had been guilty of 
misconduct. Sham Lai v. Misri Kunwar (Supra, p. 115) dis- 
tinguished. Ghulam Khan v. Muhammad Hasan (1. L. R., 29 
Calc, 167; followed. 

This appeal was referred to a Full Bench upon the 
^recommendation of Knox and Richards, JJ., and for the 
reasons stated in the referring orders, which were as fol- 
lows. The facts of the case appear from the referring 
order^lelivered by Knox, J. 

Knox, J. — Thia^ippeal is brought from an order passed 
under section 562 of the Code of Civil Procedure. The 
matter in dispute between the parties had been at their 
request referred to arbitration by the Court which was 
trying the suit. The arbitrator appointed by the Court 
• returned an award, and y> the award so returned objection 
was taken by the plaintiff in the suit under section 521 of 
the Code of Civil Procedure. He set out in his objection 
certain facts, and upon tho.se facts charged the arbitnUor 

• with misconduct. The learned Munsit before whom the 
award was, considered the award and the objection and 
came to thi* conclusion : — •' No misconduct has been shown, 
and the objection is only frivolous and vexatious." The 
plaintiff then went in appeal, and the appeal was heard by 
the Additional District Judge of Aligarh. He considered 
afresh the alleged misconduct and found that the circum- 
stances of the case sufficiently warranted misconduct on the 
part of the arbitrator as explained in the case ot Ganga 
Xahai v. Lekhroj Smyh (I. L. R ; 9 All , 253). He held that 
the award was in his opinion bad in law ; set aside the 
decree which 1 ad been given upon the award, and remanded 

# the case under section 5b*2 of the Code of Civil Procedure. 
m It has nowhere been suggested, and indeed it cannot be 

suggested, that the decree which the Munsif gave was in 
excess of or not in accordance with the awajd. 

Before us it is^on tended that the lowej appellate Cour 
has no jurisdiction to hear the appeal which was presented 
to it, and f but for a decision to which 1 shall presently 
refer, I should have held that both by Statute and by a 
Full Bench d*uiing of this Court the matter was concluded 
and that no appeal dijj lie. It is eonj^nded for the res- 
pondent that the provisions of sectyn 522 are not exhaust- 
ive and that under section 540 an appeal does lie from the 



decree. Now section 540 runs as follows ■:— * Unless when 
otherwise expressly provided by this Code or by any other 
law for the time being in foroe^ m appeal shall lie from 
the decrees, or from any part «f the decrees, of the Courts 
exercising original jurisdiction to the Courts authorized 
to hear appeals from the decisions of those Courts." It 
seems, to me, £6p/Kti*Uy bearing in mind that the right of 
appeal is a right created by Statute and does not lie where 
the Stat ute^oes not make provision for it, that section 522 
i« one of th ^exceptions to which section 540 refers when it 
says that •' unless when otherwise expressly provided by 
this Code, etc." There is further a Full Bench Ruling of this 
Court— Ibrahim Alt v. Mohsin Alt (I.L.R , 18 All., 422) and 
there is the Privy Council judgment in Gkulam Khan v. 
M uhammad Ha^an (I. L. R., 29 Calc, 167). In this last 
named case the same contention that section 522 was not 
exhaustive wastraised, and in spite of it their Lordships of 
the Privy Council held that they •' would be doing violence 
to the plain language and the obvious intention of the Code, 
if they were to hold thatVin appeal lies from a decree pro- 
nounced under section 522, except in so far as the decree may 
be in excess of or not in accordance with the award. The 
principle of finality which finds expression in the Code is 
quite in accordance with the tendency of modern decision 
in this country. Ttf6 time has long gone by since the Courts 
of this country showed any disposition to sit as a Court of 
Appeal on awards in respect of matters of fact See Adams 
v. Great North of Scotland Railway Company (L.R., 1891, 
A. C, 3\y 

The learned vakil ^or the respondent, however, called 
our attention to a very recent case— SAam Lai v. Muri 
Kunwar, F. A. No. 98 of 1905. The decision is one entitled 
to our most careful consideration, but, with the utmost 
respect to the learned Judges who decided it, I find it im- 
possible to distinguish that case from the present, and, in 
view of the circumstances already set out. to follow it. So 
far as I can see the ruling of their Lordships of the Privy 
Council reported in I. L. R., 29 Calc, 167, was not cited. 
In Sham Lai v c Misri Kunwar the objection of misconduct 
was* taken in the Court to which the award was returned, 
and the Court overruled it in the following words:— " I 
hold that the arbitrator did hold meetings and make inquiry 
and did make the award." This was a finding b;' the 
Court in spite of the arbitrator himself having said that the 
award submitted by him was a bogus award. As so much 
stress is laid upon this case, I think it better to refer this 
case to a Full Bench in older that the point that arises, viz., 
*heiher, when an objection of misconduct to an award has 
been heard and decided by the Court to which an award was 
returned, and the objection has been overruled, and the 
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decree which followed upon the award in* not in excess of 
and is in accordance with the award, an appeal still lies 
upon any point, or whether that decree is not as regards 
appeal absolute and final. 

Richards, J.— This is an appeal from a decree m&le 
on an award. It is not alleged that the decree is in excess 
of or not in accordance with the awanJ. The defendant 
contends that under the provisions of section 522 of the 
Code of Civil Procedure no appeal lay ^o the lower appellate 
Court. Section 506 ot the Code provides that the parties 
may refer any matter in difference between them in suit to 
arbitration. Due care is taken tHat the matters shall only 
be referred to arbitration when the parties make the appli- 
cation in person or through their pleaders, who must be 
specially authorized in writing to do so. Parties are not 
bound to refer their differences to arbitration. They do so 
entirely nf their own motion and of their own accord. 
Section 521 provides that no aw&rtl made after matters 
have been referred shall be set aside except on certain 
grounds which are specified in the section. Section 522 
provides that if no application is made to set aside the 
award, or if the Court after hearing an application to set 
aside the award has refused to do so, the Court shall proceed 
to give judgment according to the award. The section 
then continues:—" Upon the judgment so given a decree 
shall follow • • * . No appeal shall lie from such decree 
except in so far as the decree is in excess of or not in 
accordance with the award." It seems to me very clear 
that the Legislature intended that where parties of their 
own fr«»e will submit their differences to arbitration, they 
should have the opportunity of attacking the award pro- 
vided by section 521 and no other opportunity. Parties 
who submit their differences to arbitration must be taken 
to have notice of the provisions of the Code. They cannot 
complain if in occasional cases a decree follows a doubtful 
or even a bad award This seems to roe to be the view that 
wan taken of 'he section by the Privy Council in the case 
referred to by my learned colleague. The attention of the 
Court when deciding the First Appeal No. 96 of 1905 does 
not appear to have been called to the case of Ghulam Khan 
v. Muhammad Hainan (I. I. R.. 29 Calc, YQ7). 

On this the appeal was directed to be laid before a 
Bencrf consisting of the Chief Justice and Knox and 
Richards, JJ. 

Gulzari Lal t for the appellant. 

Satiik Chandra Banerji (for whom Surendra Nath Sen), 
for the respondent. 

Stanlkv, C J.— I am elearly of opinion that no appeal 
lies in this case. Section 522 of the Code of Civil Procedure 



provides that where a decree has been passed iu accordance 
with an award " no appeatahall lie from such decree except 
. in so far as the decree is in excess or not in accordance with 
the award." All that is alleged in this case is that the 
arbitrator was guilty of misconduct It is admitted that 
the decree is in accordance with and not in excess of the 
award. This being so, it appears to me that the Legisla- 
ture in very clear terms has prohibited the institution of an 
appeal. There appears to have been some misapprehension 
of a judgment delivered by a Bench of this Court of which 
I was a member in F. A. No. 98 of 1905 (Lata Sham Lai 
and another v. Musammat Misri Kunwar). In that case I and 
my colleague set aside a decree passed upon a *o~calle4 
award, on the ground as clearly appears from, the judg- 
ment that there was no award in fagt or in law. The 
arbitrator who is said in that case to have made the #ward, 
was examined and he deposed that he did not make any 
award in the presence of the parties ; Rat the award then 
before the Court was in his bag, but that he did not intend 
to make it; that it was "only to threaten •the parties 
that he kept in his bag the award and also another of an 
entirely contrary nature" The suggestion in that ctfse # 
made by the learned counsel for* the appellant was that 
somebody had abstracted this so-called award from the 
bag and filed it in Court. We were not disposed to enter- 
tain that suggestion, but both my colleague and myself • 
came to tfte conclusion that the paper which was filed 
was not intended by the arbitrator to be his award or to 
be the basis of a decree, and therefore it was we set aside 
the decree. That is not the case here. The case here is 
that of an award actually prepared by the arbitrator and 
filed in Court by him— an award which he intended should 
be acted upon and should form the basis of a decree. It 
is alleged that he was guilty of misconduct in not hearing 
the evidence of certain witnesses. If he was guilt> of 
misconduct the course open to the parties was to proceed 
under section 521. It appears to me that the question 
before us is concluded by the decision of their Lordships • 
of the Privy Council in the case of Oku lam Khan v. Mdha a- 
mad Ha**an (I.L.R., 29 Calc, 167). I would, therefore, 
allow the appeal. 

Knox, J.— I am also of opinion thaWn this ease there 
was an award, and all that was alleged against the award 
was misconduct on the part of the arbitrator. The alleged 
misconduct was inquired into 1 and the Court finding no 
misconduct proved, overruled the objection a%d passed a 
decfee which was in accordance with and not in excess of 
the terra* of the award. The result was that no appeal 
lay to the District Judge, and the order of remand passed 
by him must be set aside. 
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<The learned Chief Justice has distinguished the case 
which was relied on by tha learned advocate for the res- 
pondent and shown that it has no application to tbe case 
before us. 

*Richards,' J.— I also allow the appeal. My reasons 
are given in the order of reference delivered on the 16th of 
March 1907. 

By the Court —The order of the Court is tnat the 
appeal be allowed and the order of remand of the lower 
appellate Court be set aside and the decree of the Munsif 
of Kasgan j be restored with costs in all Courts. 



ALIQARH. 
Ashiq Ali 

Moti Lai 



Civil Revision No. 64 of 1906. April 8. 

... Petitioner, 
v, 

... Opposite Party* 



Civil Procedure Code, s. 386— Insolvency— Security for filing 

application by judgment-debtor to be declared insolvent. 

The petitioner gaTe security for one Aziz, who bad been 
arrested in execution of a decree. He deposited a bum of 
money in Ceurt on condition if an application which watj to 
be made by Aziz Qvirhin a time specified to be declared 
insolvent was rejected on any ground whatever, the amount 
deposited would be paid to the decree-holder. The judg- 
ment-debtor duly presented his application for a declara- 
tion of insolvency, but before any order could bejmssed on 
it he died. Hfld that the condition of the security was not 
fulfilled, and the decree-holder was not entiled to the money 
deposited by tbe surety. Krishnan Nayar v. Ittinan Nayar 
(I.L.R., 24 Mad., 637) referred to. 

The facts of this case sufficiently appear from the 
order of the Court. 

Qokul Prasad, for the applicant. 

Satish Chandra &an*rji f for the opposite party. 

Richards, J. — A decree was obtained against one Aziz, 
In execution of that decree Aziz, the judgment debtor, 
was arrested. After some time Syed Ashiq Ali deposited 
a sum of money as security in Court. The terms of security 
were that if an application which was to be made by Aziz 
within a time specified to be declared insolvent was 
rejected on any ground whatever, the amount deposited 
would be paid to the decree-holder. # Aziz duly made his 
application to be declared insolvent. Before any order 
could be made Aziz, the judgment-debtor died on the 16th of 
April 1906. On the 19th of April the decree-holder applied 

m 



to the Courtohat the money deposited by Syed Ashiq Ali 
should be paid to him. The Court made an order on the 
21st of April refusing this appl ication on the ground that 
the security was only given to secure the appearance of 
tbe" judgment-debtor. The learned Judge had eviden ly 
in his mind the provisions of section 336 of the Code of 
Civil Procedure, which provides that when a judgment-deb- 
tor is arrested the Coifrt is to release him if he furnishes 
security, that he trill appear when called upon and will withm 
one month apply to be declared insolvent. On the 24th of 
April tn$ decree-holder made a fresh application that the 
money should be paid to him and on the "24th of May 1906, 
notwithstanding the order of the 2 1st April 1906, the Court 
ordered that the amount deposited by Syed Ashiq Ali be 
paid over to the decree-holder. This is the ord er which 
the a^licant now asks to net aside in revision. The secon- 
ty which was furnished was not in strict accordance with 
the provisions of # section 336. The security went so far 
as to undertake that if th j application of the judgment- 
debtor to be declaredijnsolvent was rejected on any ground 
whatever, the money should be paid to the decree holde * 
It seems to me that on the merits the decree-holder was 
not entitled to get this money. The application of the 
judgment debtor was never, rejected. His death rendered 
an order undtfr section 351 of the Code of Civil Procedure 
impossible, and even assuming that the security was hound 
to the full extent of his undertaking when he deposited tbe 
money, in my judgment, the Court ought to have given 
back to him the money deposited after the death of the 
judgment-debtor. The decree-holder contends that, even 
assuming that tfie decision complained of is wronp, this 
Court ought not to interfere in revision. This contention 
is met by the applicant by pointing out that so long as 
the order of the 2 1st of April stands, the lower Court had 
no jurisdiction whatever to make the order of the 24th of 
May 1906 Under all the circumstances, I think that thw 
is a case which I should entertain in revision. As I do 
entertain it I think on the general merits Syed Ashiq Ali 
is entitled to the money deposited in Court. In an exactly 
similar case—KrisbnonNaynrv. Ittman Nayar (I. L. R-t 
24 Mad, 687)— it was held that where the judgment- 
debtor died before the expiration of the time granted 
for making an application for insolvency, the security 
was released I allow the application and set aside the 
order of the 24th of Way 1906. I make no order as to costs. 
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MEERUT. First Appeal No. 31 of 1J04. April 19. 

Manohar Lai (Plaintiff) ... ... Appellant, 

v. 
Banarsi Das and others (Defendants) ... Respondents. 

Juina— Adoption— Custom— Authority of widow to adopt 
— Adoption of married man, • 

Held that according to «the law and custom prevailing 
amongst the Jain community (1) a widow has power to 
adopt a bon to her deceased husbancf without special authority 
to that effect, and (2) a married man mmy lawfully be adopted. 

Maharaja Govind bath Hat/ v. Gulub Ckand (S. D. A., 
Reports, Vol. 5, p. 276>, Sheo Singh Rai v« Uakho (I.L.R., 
1. All., 68S), Lakhmi Chand v. Gatto Bai (I L.R., 8 All., 
319\ B hag wan Singh v: Bhagwafi Singh (I.L.R., 17 AIL, 294 
and 21 All., 419), Raje Vyankatrav Anandram Nimbalkar v. 
Jyavantrav (4 Bom.. H. C. Rep., A. C. J., 191), Nathaji 
Rrishnaji v. Hari Jagoji (8 Bom H. C. Rep., A. C. J., 67), 
Sadashio Moreshvar Ghate v. Hari Moreshvar Ghate (11 Bom. 
H. C. Rep., 190) Lakshmappa*?. Ramava (l?Bom., H. C. 
Rep., 3«4) and Iharma hagu v. Ramkrishna Chimnaji 
(I.L.R., 10 Bom., 80) leferred to. * 

The facts of this case are fulfy Stated in the judgment 
of the Court. # 

Jogindro Nath Chaudhri and Satish Chandra Banerji, for 
the appellant. 

Sundar Lai, Moti Lai Nehru, Malcomton and Bhagwan 
Din Dube, lor the respondents. 

% 
Stanley, C.J., and Burkitt, J.— This appeal arises out 

of a suit for partition of the property of a joint Hindu 

family, the plaintiff claiming to be entitled upon partition 

to one-third of the property. Onefifth only was awarded 

to him and hence the appeal. The following genealogical 

tree will show the relationship of trie parties : — 

HARJAS RAX. 

I 



I 
Gulab Rai. 



Nahar Singh 
= M usammat 13 a i no, defendant. 



Banarsi Das, A judhia= Ganenhi 
defendant. Musam- Lai, dead 
I mat — M usammat 

I Chamaili. Kishen Dei. 



Mul Chand , defendant, said 
to have been adopted by 
Musammat Kishen Dei, 
widow of Ganeshi Lai, 
on 2nd November 1902. 
s 



Kedar 
Nath. 



Badri Das, 
defendant. 



i i. 

Manohar Mitra Sen, dead 

Lai, • = Musammat 

plaintiff. Sharbati, 

dead. 

The main question in dispute is whether or not Mul 
Chand, the son of the defendant Banarsi Das, was validly 
adopted by his aunt Musammat Kishen Dei, the widow of 
Ganeshi Lai. Mul Chand at the time of his alleged adop- 
tion was a married man of the age of about 23 years. 
Manohar Lai disputes the fact of this adoption and also the 
validity of it. 



When the appeal first came before this CourJ we found 
it necessary to remand an issue to the lower Court in regard 
to the validity of the adoption. A plea of adoption aceord- 
ing to the law and custom prevailing among the Jain sect 
was set up by Mul Chand, but no issue was fra/ned upon 
this plea. The only issue struck as to the alleged adoption 
was this, namely:— 41 Was Mul Chand adopted by Ganeshi 
Jjal's widow for Ganeshi Lai and that in conformity with 
the desire of Ganeshi Lai P " We, therefore, referred the 
following issue for trial, namely :— " Is the adoption of a 
married man valid under the law and custom prevailing 
amongst the Jain community ?" It is admitted that at the 
time of his adoption Mul Chand was a married man of the 
age of about 23 years and had a daughter. The learned 
Subordinate Judge had decided the issue in the negative, 
holding that the alleged custom whereby a married man 
can be adopted amongst the Jains was not established. 
The validity of such an adoption is ^e main question for 
determination in this appeal ; but there are a number of other 
matters which have been raised in the grounds of appeal 
and also in the objections filed by the respondents under 
section 561 of the Code of Civil Procedure which will rc- 
quire our attention. # 

The Court below found that Musammat Kishen Dei 
did in fact adopt Mul Chand, but against its findings as 
also on the question of the validity of the » doption, if it 
took placed the appellant has preferred grounds of appeal. 
On the question of law the learned advocate for the 
appellant contended that the Jains are dissenters from 
Hinduism, but that they are governed by Hindu law, unless 
in matters in which a custom in conflict with that law is 
established ; that a married man, or in fact a man of the 
age of Mul ( hand at the time of his alleged adoption could 
not have been validly adopted, whatever be the class of 
Hindus to which he belonged. In support of the adoption, 
• it was argued that adoption amongst the Jains is secular 
and not religious, that all religious motive is wanting, that 
the Jains do not believe in the Hindu doctrine of tht 
efficacy of initiatory ceremonies or the doctrine of the 
second bir>h and have distinct rules as regards adoption; 
as, for example, the rule which admits of the adoption of 
a daughter's son or sister's son, and tljat no reason existed 
for any restriction in the matter of age or by reason of 
marriage. At the outset it may be well to consider the 
origin and history of the Jam sec^. 

A good summary of their early history is to be found 
in Dr. Hoernle's Presidential Address to the Asiatic Society 
of Bengal in 1898. From it we glean that the founder Of 
Jainisin was Mt havira, who was born of a good Kshatriya 



Digitized by 



Google 



122 



WKKKLY 



family in or about the year 599 B. C, about 40 years before 
tfce birth* of Buddha who was a younger contemporary. 
Both Mahavira and Buddha were founders of what we should 
describe as monastic orders rather than religious sects. 
But the institution of monasticism was not a new innova- 
tion seeing that it formed an essential feature of Brahman, 
ism. Dr. Hoernle writes — 44 The old Brahmanic religion 
ordained man's life to be spent in four consecutive stages 
called acramas. A man was to commence life as a religious 
student, then to proceed to be a house-holder next to go 

# into retirement as an anchorite and finally to spend the 

* declining years of his life as a wandering sanya^i, or 
mendicant." He further observes that " in course of 
time a tendency arose in Brahmanism to limit the entry 
into the stage of a mendicant to persons of the Hrahmanio 
caste, and that it j^as probably this circumstance which 
first Ie4 to the formation of non- Brahmanic orders, such 
as those of the Buddhists and Jains, which were chiefly and 
originally intended Tor persons of the Kshatriya caste.*' 
Then he points out how dissent and opposition to the 
Brahmanic ascetics arose amongst the Jains and Buddhists 
and adds :— "The Buddhists and Jains were not only allowed 

#to # discard the perTormanra of religious ceremonies, which 
was also done by the Brahmanic mendicants but to go 
further and even discontinue the reading of the Vedas. 
It was this latter practice which really forced them outside 
4he pale of Brahmanism. The still very prevalent notion 
that Buddhism and Jain ism were reformatory movements 
and that more specially they representei a revolt against 
the tyranny of caste is quite erroneous. Ther were only 
a protest against the caste exclusiveness of the Brahmanic 
ascetics ; caste as such and as existing outside their orders 
was fully acknowledged by them. Even inside their orders 
admission, though professedly open to all, was practically 
limited to the higher class. It is also significant for the 
attitude of these orders to the Brahmanic institutions 
of the country that, though in spiritual matters their so- 
oa'led lay-adherents were bound to their guidance, yet with 
Regard *o ceremonies, such as those of birth, marriage and 
death, they had to look for service to their old Brahmanic 
priests The Buddhist or Jain monk functionated as the 
spiritual director to their respective lay communities, but 
the Bjahmans we|e thei- Driests." We further gather 
from Dr Hoernle that early in the historj of his order 
Mahavira adopted stringent notions on the subject of dress, 
and discarding clothes w.andff^d about as a naked mendi- 
cant. In consequence of this there was soon a division in 
the order and the sect became divided into two divisions, 
namely, the Coetombai&H or the clothecf members of the 
order and the J igambarai, the •unclothed. The latter 
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refused to acknowledge the collection of the sacred books 
of the order known as the Parvas and Anga<. IM erring 
to the question of caste Dr. Hoernle says: -" A lay convert 
to Jainism docs not lose his caste by his conversion. He 
may have to give up the exercise of the trade of his caste, 
but if he wants a wife for himself or his son or a husband 
for his daughter, he can only get them from his own caste/' 

Mr Golap Chandra Sartor in his Tagore Lectures 
for 1888 remarked .»f ttfe Jains— "Th* Jains like the 
Btddhists, do # not admit the authority of the Hindu Shas- 
tras, but admit the caste system and the superiority of 
the Brahmans, who are the^ priests in their temple. And 
although Jainism differs in many respects from Hinduism, 
vet on the whole the Jainas may be called Hindu dissen- 
ter*." Later on, dealing with the question of adoption 
amongst the Jains, he wrVes:- •• The usag* of adoption 
obtains amongst the Jainas although they do not perform 
the Shraddas or believe, yi the Hindu doctrine of spiritual 
efficacy of sons : adoptions amongst them want the spiritual 
element and are entirely secular in char^ter." Ag^in he 
observes: — 44 They are governed by the Hindu law of 
adoption, except in the following particulars, in which it has 
been proved that their usages are different." He then 
points out that a Jain widow is competent to adopt a son 
without having obtained authority to do so from her hus- 
band, and further observes :—" An adoption among the 
Jainas being a temporal institution, the religious ground of 
objection against the adoption of an only son must neces- 
sarily fail ; such adoption would therefore be valid unless 
the extinction of the natural fathers lineage in a temporal 
point of view be admitted to vitiate it. The rule of pro- 
hibited relations for adoption does not obtain amongst the 
Jainas. who may therefore adopt a daughter's or sister's 
son. Nor is the restriction based on the age of the adoptee 
applicable to the Jainas, among whom the rule is that a 
person within the ag<- of 32 may be adopted." Then the 
learned author directs attention to the fact that no religious 
ceremonies are necessary for *» valid adoption amongst the 
Jains in view of the fact that they do not beieve in 
the efficacy of rites prescribed by the Hindu Shastras. 
Then he says :— "TJie gift and acceptance of the person 
adapted are the only requisite ceremonies for a lawful 
adopt* on amongst them." v 

Mr. Barth in his work on the Religions of India (at 
page 143 of the third edition) observes that " the Jainas 
like the Buddhi>t* reject the Veda of the Brahmans, which 
they pronounce apocryphal and corrupt, and to which they 
oppose thtir own Anyas as constituting the true Vedas 
They are quite as liftl* disposed to tolerate the « sistence 
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of the sacred ital caste, although at the ^resell' the clergy 
in some of their communities at least are recruited from 
certain families in preference to others, and. it appears, from 
the Brahman caste itself. Besides, they observe the rules 
o f caste among themselves as well as in their relations with 
others who dissent from them, but like several Hindu sects, 
however, without attaching any religious significance to it." 
Sir Monier Williams in his work on Modern India and 
Indians, 5th ed'tion. page 159, says *>f the Jains that they 
"agree with the Buddhists in rejecting theVeda of t^ 
Brahmins." • 

Sir Guru Das Bmerji in his work on the Hindu Law 
of Marriage remarks, at pa$e 19 : -•« There are only three 
Indian sects of importance, the Buddhists, the Jains and 
the Sikhs, who have entirely repudiated Bran manism, and 
who ought to be excluded from *the category of Hindus, 
and judging from the language of certain enactments 
(i.e., Act XVII of 1875, section 4, # £ct XXI of 1870) in 
which those three sects are mentioned as classes co-ordinate 
with the Hindus, it would follow that the Legislature 
intends such exclusion." 

Treating of the law of adoption, Mr, Mayne observes 
that it has been successfully appropriated by the Brahmans, 
and that "in this instance they have almost succeeded 
in blotting out all trace of an usage eUsti ng previous to 
their own," and then he says .— " The inhabitants of the 
Punjab and the North -Western Provinces, whether Hindus 
proper, Jains, Jats, Sikhs or even Muhammadans, practise 
adoption without religious rites or the slightest reference 
to religious purpose.' and later on he writes :-" Little is 
to be found on the subject in the works of any but of the 
most modem writers, and the majority of the ancient 
authors rank the adopted son very low among the subsi- 
diary sons. The series of elaborate rules which now limit 
the choice of a boy are all the offspring of a metaphor 
that he must be the reflection of a son. These rules may 
be appropriate enough to a system which requires the 
fiction of actual sonship for the proper performance of 
religious rites; but they have no hearing whatever upon 
affiliation which has not this object in view, and as* we 
shall find they are disregarded in many parjsof India where 
the practice of adoption is strongly rooted" (pages 8 and 9 
of the 6th edition). 

Apart from the religious aspect of the question there 
would appear to be no good reason why a married man 
should not be eligible for adoption. The respondents' 
case is that the Jains being emancipated from religious 
rnles governing orthodox Hindus are in the matter of 
adoption relieved from the restrictions imposed by the 
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Brahman priest from religious motives, and t£at while 
retaining the practice of adoption they pay ni heed to thf 
restrictions imposed by the Brahmans. Nanda Pandita 
lays it down as an absolute rule that a child must not be 
adopted whose age exceeds five years, or upon #*hom the 
ceremony of tonsure has been performed in the natural 
family (Dttuka Miman%<\ % section 4, para. 22). In doing 
sg he relies uoon a passage from the Kalika Parana which 
is of doubtful authenticity and which is treated as spurious 
by the author of the DatHka Cbandrika. According to 
the authority of the Hattika Chandrika age is only material 
as determining the term at which the ceremony of investi- 
ture of the sacred thread may be performed, and so long as 
this rite in the case of the three higher classes, and* 
marriage in the case of Sudras, can be performed in the 
family of the adopter, there is no limft of any particular 
time (DtUika Chandrika, section 2, paras. 20—33). * 

Mr. Simdar Lai argued that the mndu law permitted 
the adoption of a married man provided that he belonged 
to the same gotra as the adoptive father, as w the case 
here; but that if it did not do so, there was a recognized 
and binding custom among the Jains whereby the adoption * 
of married men is learal and that this custom is established 
by the evidence. 

We may here mention that the number of Jains in this 
Province according to the last census is only 84.801, the * 
total number 1 in India being 1,334,148 According to the 
custom which is set up by the defendants respondents 
married men as well as unmarried boys are eligible for 
adoption, but in the majority of cases unmarried men 
would ordinarily be selected We cannot, therefore, in the 
case of so small a community expect to find many instances 
of the adoption of married men. Few indeed would be the 
adoptions in the sect. We agree in the view taken by 
the Court below that the evidence amply proved the fa"bt 
of the adoption of Mul Chand. We have carefully consi- 
dered the evidence adduced in support of this part of the 
case and we see no reason to distrust it It is unnecessary, 
we think, to refer particularly to this evidence. Fo far, 
therefore, as regards the fa««t of the adoption we have no 
hesitation in affirming the decision of the Court below. 

We come at ojice to the evidence adduced in support of 
the alleged custom amongst the Jains whereby it is per- 
missible to adopt married boys gr men. Evidence of such 
adoptions within the last forty years in Meerut. Muzaffar- • 
nagar. Saharanpur, in these Provinces and a few*instance8 
in Delhi, which formerly belonged to. the North-Western 
Provinces, was giv.«n, nam^y 5 in Meerut, 11 in Muzaffar- 
nagar, 7 in Saharanpur nnd 3 in Delhi. We shall first 
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take the Jdeerut cases. The first is that of Mithan Lai. 
?Ie deposed that Nand Lai adopted him 16 or 17 years ago, 
when he was a married man, and that he is in possession 
of Nand Lai's property. His natural father was Umrao 
Singh, acesident of Baraut. He stated that his natural 
father Umrao Singh celebrated his marriage when he was 
14 years of age and that he was adopted when he was 16 
years old. His evidence is corroborated by Munshi L^l, 
who was not present at the adoption but heard of it from 
the members of the brotherhood, and also by Jugul Kishore, 
a resident of Baraut, who stated that a married boy can 
be adopted by the Jains, and gave as illustrations of such 
adopti^s the cases of Hazari La) and Mithan Lai and also 
of Anup Singh. The next instances are those of Sangam 
La) and Sanai Lai which maybe taken together. One 
Murlidhar deposed that he adopted Sangam Lai 18 or 20 
years ago and that his marriage had taken place before the 
adoption. lie als# deposed to the adoption of Sanai Lai 
by his own brother Bansidhar after Sanai Lai's marriage 
had taken place. In cross-examination he stated that San- 
gam Lai was 15 or 16 years old when he was adopted and 
4hat he (the witness) celebrated his second marriage after 
his adoption and after #ie death of his first wife. Bansi- 
dhar he stated, adopted Sanai Lai who was his sister's son, 
82 years ago, and Sanai Lai was adopted two years after his 
first marriage. Bansidhar, the adoptive father of 43anai 
Lai, also gave evidence to the same effect. \^ills executed 
by Bansidhar and Murlidhar respectively in favour of their 
adopted sons and bearing date respectively the 14th of 
February 1900 and 24th of July 1901, were adduced in 
evidence showing that these adoptions were acknowledged 
before the institution of the present sui*. The next case is 
that of Amman Singh. He was examined and deposed that 
Jhisukh adopted him after his marriage and that his wife 
is still alive ; that Kallu Mai was his natural father and that 
ivallu Mai's property is in the possession of his brothgrs 
while he (the witness) is in possession of the property of 
Jaiajikh. 

The Court below held that the evidence of the adoption 
of Mithan Lai was not clear. The learned Subordinate 
Judge states that " Mithan Lai spoke of his being adopted 
by his mother's brother," but he is fh error as to this. 
Mithan Lai did not say trfat he was ado pied by his mother's 
brother but by his father's maternal uncle. Again, the 
Subordinate Judge makea, this comment that Mithan Lai 
, stated tha* he was in possession of his maternal uncle's 
estate, but did not state that he was not in possession of 
his natural father'* estate. The aipswer to this is that 
he was not asked whether or n<* he was in possession of 
his natural father's estate. Then of the cases of Sangam 



Lai and Sanai LaJ, the Subordinate Judge held that they 
were not satisfactorily proved, remarking that in both 
cases no particulars were given as to the parents of the 
•girls to whom these adopted sons were married, but no 
questions were put to them as to the parentage of the girls. 
'Ae learned Judge might himself have inquired as to this 
if he considered the information a matter of importance. 
We see no reason for distrusting the evidence given in 
proof of the adoptions of Mithan Lai, Sangam Lai and 
£anai Lai. We do not believe that the witnesses told deli- 
berate falsehoods in regard to these adoptions and they 
were bound to know the true facts. As regards Amman 
Singh, the learned Subordinate Judge accepted the proof of 
his adoption after marriage as being free from suspicion, 
though he thinks that the fact that Amman Singh was un- 
able to mention any other instances of similar adoptions, 
deprived his c^ise of •' any great weight." 

We now come to* the Saharanpur cases. The first is 
the case of Sikri Prasad. He keeps a draper's shop and 
is also a contractor. He depose \ that he is the adopted 
son of Mithan Lai, his own father Murlidhar having been 
brother of Mithan Lai. He says that he was adopted 18 
or 19 year** ago, that his first wife was Bhim Singh's 
daughter, and his* second wife is Nehal Chand's daughter. 
His marriage, he said, had taken place when his paternal 
uncle adopted him. It was customary, he said, amongst 
the Jains to adopt a boy after marriage, and he gave two 
other instances of such adoptions, namely, those of Jhambu 
Das, who was adopted by Musammat Asharfi, and Dip 
Chand, who was adapted by Musammat Gomti Kunwar. 
In cross-examination he stated that he was 19 or 20 years old 
when he was adopted, and that his marriage had taken 
place 8 or 9 years before, when he was 1 1 years of age. A 
witness for the plaintiff, Munshi Govind Rai, whilst 
admitting that Sikri Prasad was adopted by Mithan 
]jbl\, alleged that he was unmarried at the time of 
his adoption. It is apparent, however, from his cross- 
examination that he had no personal knowledge of the 
facts. He was not present at the adoption ceremony and 
did not remember the year in which the adoption took 
place. He could not even say whether or not Sikri Prasad 
was married twice. We have no hesitation in accepting 
the evidence of Sikri Prasad, giveo as it was*with so 
much detail. There appears to us no reason for discredit- 
ing it. We are unable to appreciate the reasons given 
by the learned Subordinate Judge for his rejection of 
the evidence of this witness. 

We next qpme to the cases of Chhotu Mai, Prabhu 
Lai and Natrangi Mai. Chhotu Mai was examined and 
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deposed that Ganeshi Lai adopted him after his first mar- 
riage, which was celebrated by his natural father Surjan 
Lai ; that Ganeshi Lai was his paternal uncle and cele- 
brated his second marriage after the death of his first 
wife. In his examination-in-chief this witness stated 
that his marriage took place after his adoption, but im- 
mediately corrected himself ahd stated that his first mar- 
riage took place before hi* adoption, and that it was 
his second marriage to which he rfad at first referred. 
The learned Subordinate Judge was of opinion that the 
first statement was true and rejected his evidence. We 
do not agree with the learned Subordinate Judge. We 
think that when in the first instance the witness referred 
to his marriage as having taken place after his adoption, 
he referred to his second marriage. Sangam tal deposed 
that Jains adopted married boys, that he Ijad not merely 
heard this from hi* elders but that married boys were 
adopted to his own knowledge. As instances he mentioned 
the case of Chhotu Mai, also £f Prabhu Lai, who was 
adopted, he said, by Shibba Mai. and Naurangi Mai, who 
was adopted by Shibba Mai's wife. He was present, he 
stated, at the adoption of these three persons, and they 
were all adopted after tbeir marriages had taken place. 
In cross examination he stated that Ch%>tu Mai's first mar- 
riage took place about 30 years ago, that his marriage 
procession went to Talsara and that he was 14 or 15 years 
old at the time of his marriage, and that his wife died 4 or 
5 years thereafter. He stated that Chhajjan Mai was the 
father of Chhotu Mai and that he was adopted 5 or 6 years 
after his first marriage. The learned Subordinate Judge 
accepted the evidence of this witness in the case of Prabhu 
Lai, but rejected it in the case of Naurangi Mai, saying 
that no particulars as to the parentage and home of his 
first wife were given and that therefore he thought this 
marriage was a myth. As a matter of fact the home o£ his 
first wife is mentioned, as it is stated that his marriage 
procession went to Talsara. We see no good reason for 
rejecting the evidence. 

The next two instances are those of A jit Prasad and 
Janki Singh. Dull Cband, a resident of their village, deposed 
that it was valid amongst the Jains to adopt a married 
boy, Aod as illustrations of such adoptions he mentioned 
the case of A jit Prasad who was adopted by Gurdayal 
Singh, and of Janki Singh by Mupammat Mulo, the widow 
of Chhajju Singh. He stated that he attended at the 
adoption ceremonies of these two persons. The learned 
Subordinate Judge accepted his evidence in the case of 
Janki Singh, but refused to accept it irf the case of Ajit 
Prasad. In the latter case he improperly referred to and 
relied on a judgment delivered by the Subordinate Judge 



of Saharanpur in another case, which was not admissible 
in evidence, and said that it appeared from this judgment 
that Ajit Prasad had after his alleged adoption given out 
in Court, referring to his parentage, the name of hj8 natural 
father. We do not think that the learned Subordinate 
Judge ought to have referred to a judgment which was 
n^t in evidence in the case before him ; and in any iase 
the learned Subordinate Judge was wrong, we think, 
in attaching so much importance to the mention of his 
natural father's name, which may have been accidental. 

The last of the Saharanpur cases is that of Nidha 
Mai. His adoption after his marriage was proved b> 
Hardhian Singh, who stated that his (witness's) motber- 
'in-law adopted Nidha Mai in Deoband. 2}p or 32 years ago. 
Nidha Mai's marriage, he said, took place before his* adop- 
tion and his wife died two years after h is adoption. A 
married boy, he paid, can -b* adopted &y Jains. 

We now come to the Muzaffarnagar instances. The 
adoption of Piare Lai after his marriage by Sik Cband 
is deposed to by his natural father Sangam Lai, a shop- 
keeper in the village of Khataul* Sangam Lai deposed * 
that he gave his son Piare Lai in adoption to Sik Chand 
25 or 26 years ago ; that he had him married 27 or 28 years 
ago* and that Piare Lai is in possession of Sik Chand's 
property. This witness also deposed to the adoption of * 
Bui Chand and Makund Lai. Bui Chand was adopted, he 
said, by Bahal 8ingh, and Makund Lai by Banarsi Das, 
both residents of Khatauli. These two adopted sons, be 
said, were then in possession of the property of their 
adotpive fathers. In cross-examination he gave particulars 
as to the adoptions of Bui Chand and Makund Lai, saying : — 
44 1 went over when Bui Chand and Makund Lai were 
adopted. Bui Chand was given in adoption by the 8ar- 
dhanawali I do not know her name. She was Ba*hal 
Singh's sister. Bui Chand was a resident of Daghat. I 
do not know his father's name. He was adopted by the 
haghatwtU. The Dayhntwali took him in adoption from 
Makhu Mai When Makhu Mai died, his wife gave Bui < 
Cband in adoption, after bin marriage, to Bahal Singh." 
Later on he staged that the name of Makund Lai's natural 
father was Bansi Lai. Kallu fcjal, a witness for the plaintiff, 
corroborated the*last witness as regards the adoption of Piare 
Lai, but said that the adoption preceded his marriage and 
that Piare I a1 was not married before his adoption. As re- 
gards Bui Chand, he said that he was adoptedjby some on? 
at Bardhana but did not know by whom. In cross-examina- 
tion he admitted tftat he was not present at the adoption of 
Piare Lai and he was unable to say how many years ago 
the adoption had taken place. He evidently has no per- 
sonal knowledge of the matter. The learned Subordinate 
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fudge did not consider that sufficient proof of these instances 
was given ; but we are unable to agree with him in this. 

. The next instance is that of Gyan Chand. His adoption 
is deposed to by Umrao Singh, who deposed that adoption 
after marriage is customary amongst the Jains and that 
he himself was adopted by Jamna Das, 20 or 21 years ago, 
after his first marriage. His first wife having died, Ife 
married, he said, a second wife 11 or 12 years ago. The 
property of Jamna Das is in his possession, while the pro- 
perty of his own father Lachman Das is in his brother's 
possession. The adoption of Ranji Ram is deposed to by 
jiimself* He stated that he was Fakir Chand's son and 
that Fakir Chand had him married when he was 14 or 15 
years old and afterwards gave him in adoption to Shadf 
Bam,^whose property he got. In cross-examination he 
stated that his adoption took place about 4 years after his 
marriage. The lesflhed Subordinate Judge rejected this 
evidence owing to the statement of the witness that he was 
adopted 8 oj 9 years after the Mutiny and that during the 
Mutiny he was one or two years old and therefore his 
marriage must have taken place when he was only a child 
of 5 years. We cannot %ppreciate the reason so assigned 
for rejecting his evidence A mistake in the matter of 
dates is readily made. Allowance must, we think, be made 

m for defects of memory which in such matters are inevitable 
after the lapse of so many years. Munshi Lai •deposed to 
his own adoption and also to that of Chitra Mai. This 
witness is a zamindar. He stated that he was adopted by 
his aunt, the wife of Buddhu Mai, 16 or 17 years ago, that 
he was married to a member of Kallu Mai's family in Pur 
18 or 19 years ago, and that his own father Ohandan Mai 
gave him in adoption. He also mentioned the adoption of 
Mithan Lai by Kundan Lai, 13 or 14 years ago, after his 
marriage had taken place, and also the adoption of Chitra 
Mai in Soran, 4 years ago, by Shadi Mai. In cross-examine 
ation he stated that he was not present at the adoption of 

• Mithan Lai but heard of it from the members of the brother- 
hood. The adoption of Ban war i Lai by Bansi Lai is proved 
* by Jai Dayal. Jai Dayal is a zamindar, paying Rs. 2,500 
per annum as revenue and Rs. 35 as income tax. He 
deposed that a married boy is adopted aAongst the Jaius 
and that his father's own* brother adopted his nephew 
Banwari Lai who was then a married man. This adoption 
is supported by a kkewat ()n the record of mauza Tavli 

Jor the year 1296 Fasti "in which Banwari Lai is mentioned 
as the adopted son of Bansi Lai. The last of the Mozaijar* 
nagar cases is that of ^iare Lai, the adopted son of Har 
Chand Rai. He deposed that it wajs customary amongst the 
Jains to adopt a «on after marriage, and that he was 
adopted by Har Chand Rai after his marriage, about 22 or 



23 years ago. Har Chand's property consisting of hypothe- 
cation bonds of the value of 2 to 4 thousand rupees was, h* 
said, in his possession. With the exception of the case of 
Chitra Mai, the Subordinate Judge did not accept the evi- 
dence as satisfactorily establishing the adoption after 
marriage in \he instances to which we have last referred. 
We are unable fib agree wirti him in his estimate of 
the evidence. We cannot ascribe to the witnesses the 
wholesale jterjury which the rejection of their evidence 
implies. * . 



Evidence was also given in support of the adoptions 
after marriage, in Delhi, of three persons, namely, Samman 
Singh, Umrao Singh and Juggi Mai. Cmrao Singh de- 
posed that he was adopted bv Karnali Mai, his natural 
father's name being Kure Mai. He stated that his first 
marriage took place about 19 years ago, his second 14 years 
ago, and third 7 or 8 years ago, and that Musammat Patho, 
wife of Karnali Mai, adopted him a few years after his first 
marriage had taken place. He further deposed that th e 
property of his own father Kure Mai was in the possession 
of his brother Sultan Singh and that Karnali Mai's pro- 
perty was in his possession. •' Among us." he said, •' a boy 
can be adopted aftrf hi* marriage. It is a Jain custom." 
In cross-examination he stated that his own father had 
instituted a suit in respect of Karnali Mai's outstandings, 
but that he was not aware whether he had done so on his 
(the witness's) behalf or on behalf of Musammat Patho. 
Jawahir Mai, a cashier in the National Bank at Delhi, de- 
posed that he was a panch of the Jain Agarwal brotherhood 
of Delhi and that it was not customary to adopt a boy 
whose marriage had taken place : but he admitted in cross- 
examination that Lata Mohar Chand adopted Juggi Mai 
after his marriage and celebrated Juggi Mai's second mar- 
riage after adopting him Referring to Lala Mohar Chand 
the witness said :— " He is a great and good man." Asked as 
to what the objection of th« brotherhood was to the adoption 
of Juggi Mai, he stated :-"The members of the brother- 
ho<fd had only this objection to Juggi Mai's adoption. Juggi 
Mai was of advanced age and Mohar Chand's wife was 
young. There was no other objection.'' It thus appears 
that the whole objection to Juggi Mai's adoption w$s no*; 
that he was a married man, but that he was older than 
his adoptive mother. Another witness, Kanhai Lai, alao 
proved the adoption of Juggi Mai, and he stated that 
all the members of the brotherhood attended Juggi Mai's 
second marriage which took place after his adoption. 
It is clear from t the evidence of these witnesses that 
Juggi Mai was adopted although he had been previously 
married. • 
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A number of witnesses were examined on behalf of the 
appellants who deposed that it was not customary amongst 
the Jains to adopt a married boy. Amongst these are 
Khairati Ram, Mitter Sen, Kabul Singh and Nihal Singh, 
Mangal Sen, Lakh pat Rai and Tota Ham as also Munslii 
Lai to whose evidence we have already referred. These 
witnesses simply say that amongst the Jains & married boy 
is not adopted, that the custom is to^tdopt unmarried bo vs. 
It is apparent that their views were based on the fac/ 
that they bad no k do w ledge of the adoption* of married 
boys. We have not the slightest doubt that married 
boys were and are adopted, afld that the evidence in 
support of these adoptions is truthful If it be, we have 
23 cases established, namely, 9 in Muzaffarnagar, 7 in Saha- 
ranpur, 3 in Delhi and 4 in Meerut. Considering that the 
Jain population is not large and is scattered about, and 
that ordinarily unmarried boys would be selected for adop- 
tion, the number of cases of the adoption of married youths 
or boys which has been proved, is striking. 

Does this evidence satisfactorily establish the alleged 
custom P It is to be borne in mind that the Jains are 
mostly engaged as traders and shopkeepers. They are not 
landowners, and therefore, we cannot expect to find any 
records of adoptions such as are to be ^et with in convey- 
ances and transfers of land, or in ' khewats and other land 
records. Even if any such documents were forthcoming 
they would not show whether the adoptees were married or 
single. Proof by instances is the only class of proof which 
they could ordinarily adduce, and this is the proof which we 
are asked to accept. * 

It is admitted on the part of the plaintiff appellant 
that Jains can adopt a boy at any age, provided that he be 
not married ; that the ceremonies of tonsure and investi- 
ture with the sacred thread not being observed by the 
Jain community, the rule of Hindu law, which prohibits 
the adoption of a boy after the performance of the cere- 
monies, does not prevail ; but it is said that marriage is a 
eeremony which among the Jains as well as among ortho- 
dox Hindus fixes a boy in his own family so that he cannot 
thereafter be adopted, The contention # is not that the 
custom amongst the Jains is similar to that recoguized by 
the Hmdus of the twice born clnsses, but is a custom akin 
to that which is binding among the Sudras whereby it is 
said marriage is a bar to adoption. On the part of the 
appellant, on the other hand, it is contended that with the 
Jams adoption is purely a secular matter ; that they have 
no belief in the doctrine of the efficacy of initiatory cere- 
monies and do not perform $radh$, and tha,t no reason exists 
for imposing any limit of time or circumstance in the 
matter of adoption. • 



There is not much case law on the subject before m 
In the case of Maharaja Oovind Nath Ray v. Oulab Oh and 
(Sudder Dewani Reports, Vol. 6, p. 276) it was held, accept- 
ing the authority of the Pandits, that amongst tfye Jains it 
widow was competent to adopt without the sanction of her 
husband, and that the qualifying age of the adoptee extend- 
ed to the 32nd year. If the qualifying age is extended to, the 
32nd year, the presumption is that marriage furnished no 
bar to adoption, seeing that in every class of Hindus boys are 
usually married before they attain puberty. In Sheo Singh 
Rai v. Dukhn it whs held that a sonless widow can adopt 
a son without the authority of her husband. On appeal 
from the decision of this Court in this case, their Lordships' 
pf the Privy Council at page 704 of the Report quoted and 
concurred in the following passage, contained in the judg- 
ment of the High Court : — '• It appears to us that, so^far as 
usage in this country ordinarily adraitSjpf proof, it has been 
established that a sonless widow of a Saraogi A gar ia da takes 
by the custom of the sect a very much larger dominion over 
the estate of her husband than is conceded by # Hindu law 
to the widows of orthodox Hindus; that she takes an 
absolute interest at least in the sel^acquiretl property of her • 
husband v and as we have said it is not necessary for us to 
go further in this, for the property in suit was purchased 
by the widow out of self -acquired property of her husband) ; 
that she enjoys the right of adoption without the permission * 
of her husband, or the consent of his heirs ; that a daugh- 
ter's son may be adopted, and on adoption takes the place 
of a begotten son. It also appears proved by the more 
reliable evidence that on adoption the estate taken by the. 
widow passes to the son as proprietor, she retaining a right 
to the guardianship of the adopted son and the manage- 
ment of the property during his minority, and also a right 
to receive during her life maintenance proportionate to the 
extent of the property and the social position of the family* ' 
(I.L.R., 1 All., 688). We may observe that the parties 
to the appeal before us are Sar*ogi Agancala*, In the case 
of Lakhmi Chand v. datto Bat (I. L. R., 8 All., 319), ft was * 
held that a Jain widow had power to make a second adop- 
tion on the death of the child first adopted. Petherara, 
C.J., and Straight. J., in their judgment say:—" It is true 
that the powers Si a Jain widow in the jpatter of adoption 
are of an exceptional character, namely, that she can make 
an adoption without the permission of her hnsband, or the 
consent of his heirs, arid that the may adopt a daughter's 
son ; and, further, that no ceremonies or forms are neces-o 
sar$" But they go on to say:—*' Except that in tfiese respects 
it is not controlled ty the Hindu Law of Adoption, we think 
that in all others its principles and rules are applicable, 
and that the kritrima form of adoption not being recognized 
in the Jain community, or among the Hindus of these 
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Provinces, it must be assumed that she had the power to 

make a second adoption, and that such adoption was to 

her husband." 
« 

Mr. Gtolap Chandar Sarkar in his work on the Hindu 

Law of Adoption at page 359 states that " Neither in the 
SmritU, nor in the commentaries on general law is there 
any* restriction as to the age of a person which limits his 
capacity of being adopted. On the contrary, an obvious 
inference may be drawn from the definitions of the kritrima 
and the self given sons, that there was no limitation of age 
for affiliation. The Vedik story of Sunak Sepah's adoption 
proves tjjat such restriction did not exist ; for, according to 
the story, he took a prominent part in the performance of 
the ceremony which could be done by a person whose 
Upanayana rite hacT been performed. It is no doubt desir- 
able, n*e adds, " that the boy should be adopted at a tender 
age so that he mi^ht be thoroughly assimilated to the 
family into which he is adopted and being bred up from 
his infancy amidst its members looked upon as a natural 
relation. The matter, however, was. as it properly should be, 
lejt to the discretion of the parties concerned by the sages, 

* who di'l not lay down a%v rule on the point." Then he 
refers to the restrictions introduced by Nanda Pandita and 
other modern writers upon the authority of a passage of the 
Falika Pura>ia, the authenticity of wh ch is doubted. *and 

* he says that " if you leave aside the passage of # the Kalilca 
Ftu-ana, the authenticity of which is doubted, then there is 
no authority in Hindu law for the proposition that any of 
the initiatory ceremonies must be performed in the adopt- 
er's family in order to cause filial relation • in other words, 
that if all or any of the initiatory rites for a person have 
been performed in the family of his birth, he becomes 
incapable of being adopted into any other family ; " and 
later on, referring to the Sudras he states :— * Nor is there 
any passage of law declaring that in the case of Sudras 
marriage is a bar to adoption." He subsequently refers to 

% the rejaxations of the rule in Madras, Bombay and the 
Punjab, noting the fact that the Bombay High Court ruled 

• that among all classes even a married man may be adopted, 
whether he belongs to the same gotra with the adopter or, 
not. {Rajs Vyunkalrav Anandram Nimbaltar v. Jayantrav, 
4 Bom., H. C. R* A. C. *., 191 ; Jtathgji Kruhnaji v. 
llari Jagoji, 8 Bom., H. 0. R., A. C. J., 67 ; Sadashiv Moresh- 
ear Ghate v. Hari Moreshvar Ohate, 11 Bom., H. C. R., 190;. 
Lik$hmappav. Ramavf, 12 Bom., B. C. R. v 364 ; Dkarma 
Tbagu v. Ranjkrishnachimnoji, I. L. R. 10 Bom., 80). 

According to the cases last cited/it appears that in 
Bombay a married Brahman mly be lawfully adopted, 
whether or not he belongs to the same gotra as the adopter. 



As, however, the law of the Mayukha prevails in Bombay 
.the authorities in that Province do not afford us much 
assistance. At the same time they are instructive and 
suggestive. There is no restriction in the matter of age to 
be found in Manu or in the Smritis. The adoption of 
a married man of whatever age is not forbidden by the 
Mitnkthara Mr. Ghose in hTs work on B indu Law says that 
" the authentic Smriti$ tare very reticent about the qualifies* 
{jons of the boy to b# adopted. The complicated rules laid 
down by our Courts are based only on certain texts of Sau~ 
naka, the Vridha Gautama, and the Kalika Purana, not 
cited in the older books like the Mitakshara or the Smrdi 
Chandrika, the Parasara Madeta or even in the Dayabhaga 
or by the Mithila writers. No Hindu lawyers who had 
critically examined the <6mritis would have placed any 
reliance on tbgse texts and on the rules of the DaUaka 
Mimansa and the Dattaka Chandrika ." (2nd Edition at p. 
598). A majority of a Full Bench of this Court held that 
the Dattaka Mimansa was not an infallible guide in ques- 
tions of adoption, in the case of Bhagwan Singh v. Bhaavmi % 
Singh {I L. R., 17 All., 294) and refused to follow it: but 
their decision in that case was set aside by their Lordships 
of the Privy Council, who observe^ in their judgment, re- 
ferring to the Dattaka Mimansa and Dattaka Chandrika as 
follows :— " To call it infallible is too strong an expression, 
and the estimates of Sutherland and West and Bonier 
seem nearer to the true mark ; but it is clear that both works 
must be accepted as bearing high authority for so long a 
time that they have become imbedded in the general law." 
(I. L. R.. 21 All., 41 9) * In view of the ruling of their Lord- 
ships we should not be justified in disregarding the rales 
laid down in these works. But it is admitted that these 
rules cannot and co not apply to the Jains, unless it be 
that the Jains are to be treated as ranking with Sudras, and 
are governed by the rule laid down in the Dattaka Chands 
nka which renders marriage a bar to adoption in the case of 
Sudras. The contention put forward on behalf of the appel- 
lant is not that the rule of law prevailing amongst the- 
tw^ce-born cashes as regards adoption governs the Jains, for 
this is not the appellant's case, but that the Jains are prohi- 
bited like the SuJras from adopting a boy after marriage. 
It is difficult to see why this should be so. The Jains are 
mostly Vaishyas, one of the three twice-born classes, and 
the exceptional rules laid down for Sudras therefore can 
have no place in matters relating to them. The ordinary 
Hindu law is that of the three superior castes, and if that 
law m matter of adoption admittedly does not apply to the* 
Jains, we are compelled to see what rule or custom of 
adoption does prevail amongst them. That their custom is 
at variance with that prevailing amongst orthodox Hindus 
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is admitted ; but it is said that among them, as with Sudras, 
inarriage is a bar to the eligibility of a boy for adoption. 
It is difficult to find any reason for this restriction. Adop- 
tion being a secular and not a religious matter with the 
Jains renders it improbable that any such bar should exjst. 
The custom set up is one which merely extend the area of 
choice by the rejection of restrictions, paobably of recent 
growth, which in the order of things are inapplicable. The 
restrictive rules as regards adoption, according to Mr. 
Mayne, as we have already pointed out, are of .Brahmani&l 
origin. "The Brahmans" he writes, " hare almost suc- 
ceeded in blotting out all trace o&a usage existing previous 
to their own " and " the series of elaborate rules which now 
limit the choice of a boy, are all the offspring of a metaphor ; 
that he must be the reflection of a son." Magy of these 
restrictions no doubt were imposed long after the Jains had 
parted company from Hinduism upwards Of 2,500 years 
ago. After a careful consideration • of the case we have 
come to the conclusion that the evidence satisfactorily shows 
that the Jains in these parts do n\>t regard marriage as a 
bar to the eligibility of a youth for adoption ; that married 
as well as unmarried boys are amongst them eligible. The 
reasonable inference to be drawn, we think, from the autho- 
rities and from the evidence given in proof of instances of 
the adoptions of married boys for the Inst 40 years is that 
at the time when Jains dissented from Hinduism, the 
restrictions imposed in the matter of adoption on orthodox 
Hindus did not exist ; that these restrictions were imposed 
by the Brahmauical priests of later years and only apply in 
the case of orthodox Hindus, and {hat the custom whicli 
allows of the choice of married and unmarried youths 
alike prevails among the Jains and is one of antiquity. 
We, therefore, decide this question in favour of the respon- 
dents. It is unnecessary to determine the further point 
raised by Mr. Sunder Lai, namely, that the Hindu law per- 
mitted the adoption of a married man provided that he 
belonged to the same gotra as that of the adoptive father. 

There are several minor matters to which £he appellant 
has taken exception in the decree of the Court below. Me 
complains that the Court has erred in holding that a bunga- 
low described as No. 115, and the decree obtained in a suit 
brought by him against Rana Prithi Singh and Kartar 
Singh formed part of the joint family property. We think 
that the appellant has not established his right to either 
the bungalow or the decree. From the evidence of Banarsi 
Da* we find that the appellant purchased the hot hi in ques- 
tion in his own name, but that the purchase money was 
defrayed out of the moneys of the Mee/ut shop, which 
belonged to the joint family. Appellant did not out of his 



. own funds, pay any portiou of the purchase mpn%y. As Jo 
tlie decree Banarsi Das states that Ks. 15,000 were lent to 
Rana Prithi Singh during the lifetime of Ganeshi fjal on 
the security of a bond executed in favour of Kedar Nath. 
The plaintiff brought a suit upon this bond and # the expen- 
ses of the suit are entered in Kedar Nath's account in the 
account books ot the Meerut shop. The money advanced to 
f>rithi Singh was. he stated, given by Lala Ganeshi Lai to 
Kedar Nath. The appellant has failed to satisfy us that 
these items of property were incorrectly regarded by the 
Court below as joint family property. 

The respondents have filed objections under section 561 
of the Code of Civil Procedure, of these the following have 
•been pressed. It is alleged that a sum of ks. 40,000 was 
paid to Musammat Kishen Dei, and lis. 5,000 to Musam- 
mat Baino, and that the Court below has not allowed credit 
for these payments. The only evidence in support of these 
statements is the following. Badri Das in his evidence 
stated that Banarsi Das paid Rs. 5,000 to Musammat Baino, 
and Rs. 40,000 to Ganeshi Lai's widow, and that Mahohar 
Lai gave his consent to these payments. Banarsi Das jn 
his evidence corroborates that of Badri Das. He started that 
Us. 40,000 were given to Musammat Kishen Dei about 2$ 
years ago after pressing demands made by her. He said 
thaUBadri Das, Manohar Lai and he consulted together 
about the matter and decided that it was necessary to 
appease Musammat Kishen Dei and that Rs. 40,000 should 
be given to her, and that fts. 40,000 were given to her. 
Manohar Lai in his evidence denies all knowledge of this 
transaction. He says that Rs. 40,000 were not given to 
Musammat Kishen Dei in his presence, nor was Rs. 5,000 
given to Musammat Baino, nor was he consulted regarding 
the payment of either of these sums. It is remarkable that 
no receipt for or acknowledgment of the payment of these 
la/ge sums, if it was ever made, was obtained from either of 
these ladies. We agree with the Court below that the 
payment of these suras has not been satisfactorily proved. # 

The next objections are that a rukka for Rs. 300 and a % 
mortgage deed for Rs. 3,200 in favour of Badri Das, and 
rukkas for Rs. 5,000 and Rs. 500 in favour of Banarsi Das, 
together with several ornaments pledged with Banarsi ^Das 
for R*. 2,500, are the separate properties of Badri Das and 
Banarsi Das, and that certain movables claimed by the 
respondents as their exclusive* property were their joint 
property. In support of these objections the respondents • 
relied on the evidence of Banarsi Das. He stated that he 
got a rukka for R$ 300 from Shanzad Rai and also a 
hypothecation bond for Rs*3,200 executed by Haidar Shah 
and others. Badri Das admits in his evidence that he 
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Weived ifi. 80,000 from the joint family funds for expenses 
and that this sum was debited to 1iim in the accounts of the 
kothi. Banarsi Das also in his evidence stated that Ganeshi 
Lai and he decided to pay Rs. 30,000 to Badri Das and to 
have that item entered in the expense account. There 
appears to be little doubt that the moneys lent to Shahzad 
Rai %nd Haidar Shah by Banarsi Das formed part of money 
which he had received from the joint family funds, and thA 
in any case be would be bound to account for the 30,000 
which he had received and which was debited to him in the 
account books before he can establish a claim to the two 
sums of Rs. 800 and Ra 3,200. The property of each indi- 
vidual nftmber is presumed to belong to the common stock, 
and no evidence has been laid before us which would lead 
ua.to think that theje two sums should be excluded from* 
the division of the joint family property as being the exclu- 
sive property of Banarsi Das. The same observation applies 
«) the house describe? as house No. 18, which undoubtedly 
belonged to the family, but upon which Badri Das would 
appear to halve expended sums amounting to Rs. 9,000 or 
Rs. 10,000. This house is the subject of objection No. 8, 

• wffich is that the Court below should have allowed to 
the respondent Badri Das Rs. 10,000, spent by him on 
improvements to house No. 18, or should ha ye directed that 
house to be allotted to him at its original value. In view of 

•all the circumstances, we hold that this house formed part 
of the joint family property and that the money ijpent upon 
it formed part of the joint funds. 



The only other* matter remaining to be considered is the 
form of the decree passed by the Court below. The decree 
is that the plaintiff be put in absolute and separate posses- 
sion of one-fifth share in the Immovable and movable 
pnj>perty mentioned in the lists appended to the decree, and 
that Musammat Baino, Banarsi Das, Badri Das and Mul 
Chand are eafh •entitled to one-fifth share in the same 
property. This is clearly an improper decree. What is 
desired by the plaintiff appellant is that the joint immov- 
able and movable property should be partitioned. The 
Court below should therefore after ascertaining of what 
the joint property connoted and the rights of the variou- 
parties therein, have issued a commission to such persons 
as it thought fit to make a partition according to such 
rights as provided by section 896 of the Code of Civil 
Procedure. 

• 

We, therefore, dismiss the appeal with costs, to be paid 
by the appellant. We remand the case to the Court below 
with directions that the pajrtition proceedings be earried out 
in accordance with the directions given above, and in the 
course of the partition we direct in accordance with this 
agreement of the parties that a sufficient portion of the 
family property be exclusively charged with the maintene 
ance allowance fo# Musammat Chameli as already fixed 
in exoneration of the residue of the property. 

We dismiss the objections with costs. 
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JH ANSI. Second Appeal No. 521 of 13f*. April *. 

Sheo Narain (Defendant/ ... ... Appellant, 

tr. 

Hto Muhammad and another (1*lain- 
Toritt) ... — ... RsspoansarHw 

Execution of decrc—Sale in execution— Purchate of share in 
properly to tome extent incumbered— Presumption— Cioil 
Procedure Code, s. 318— Act Nk XV of 1877 (Indian 
Limitation Act), *ch. II, art 138— Suit for possession. m 

Where in execution of a simple money deftee an undi* 
tided share in immovable property, part ot wtfich wae subject 
to mortgages, was sold, it was helji that in the absence of 
specific indication* to the contrary it must be presumed that 
the share sold was, as far as might be, the share which was not 
incumbered 

Held also that the fact that an application under section 
$18 of the Code of Civil Procedure made by an *uction-pur- 
ehaser has been rejected a* mad* beyond time is no bar to a 
euit for possession of the property purchased. Peru Mohun 
Sania v. Bhagoban Dm Pandey (I. L. R., 9 Calc., 602) and 
Hishori Mohun Hoy Chowdhry v. Churi&er Nath Pal (I. L. R., 
14 Calc, 644) followed. 

' The facta of this ease sufcciently appear from the 
judgment of the Court. 

G. W. Dillon and Madan Mohan Malady* % for the 
appellant. 

Sundar Lai, for the respondents, t* 

Aikman, J.— This appeal arises oat of a suit brought 
by the plaintiffs respondents to obtain possession of certain 
immovable property under the following circumstances, 
One Param owned an undivided share in a village. The 
extent of his share was 9 annas 11 gies 8 chataks, that is, 
he held a ten anna share all but a very small fraction. Of 
this share he mortgaged to Sheo Narain, defendant, appel- 
lant here, a four ann& share. Another two anna share he 
mortgaged to one Magan Lai. The rest was tree from 
incumbrance. Kate Khan, the predecessor in title of the 
plaintiffs, held a simple money decree against Param, in 
execution of which he applied for attachment of a 4 anna 
share out of Parana's estate. A 4 anna share was attached, 
sold and purchased by Kale Khan and Lai JKhan on the 
20th of April 1895 for a sum of Rs. 100. In February 10U2, 
the plaintiff applied under section 318 of the Code of Civil 
Procedure to be put into possession ot the property pur- 
chase^. Their application was rejevud on the first of March 
1902 as beyond time. The plaintiffs thereafter instituted 
the suit out of which this appeal arises to obtain posses- 
sion of the property which they alleged they bad bought. 
The mortgage in favour of to* appellant Sheo Narain was 
a mortgage by conditional sale. At the time when Kale 
Khan put his simple money decree into execution, Sheo 
Narain had air ady got a decree nisi for foreclosure, which 



was subsequently made absolute. • Magan Lai, the othat 
mortgagee, also got his mortgage against the 2 anna share 
enforced by a decree. Param then died. His widow Musa- 
mat Maharani made a gift of the remaining 3 anna 11 pie 
8 chatak share to ttie appellant Sheo Narain. The suit is 
to recover possession of that share as representing what 
was sold at the auction to the predecessor in title of the 
plaintiffs. The Court of first instance found that the share 
purchased at auction was the 4 anna share mortgaged to 
Sheo Narain and subject to his decree. On appeal the 
learned Distric Judge came to the opposite conclusion and 
decreed the plaintiffs' suit. The defendant Sheo Narain 
comes here in second appeal The case has been very full) 
and ably argued by his learned counsel. But the arguments 
of the learned counsel have failed to satisfy me that the 
decision of the learned District Judge is wrong, q&t the 
time of the attachment in execution oj the Bimple mttney 
decree, the judgment-debtor Param possessed only the 
equity of redemption in 6 annas out of his estate, the re- 
mainder, i.#., four annas all but a minute fraction, was 
unincumbered. There is nothing to show that when the 
decree-holder applied for attachment of a M anna share in * 
execution of his money decree, he meant to or did apply 
for the attachment of an incumbered 4 anna share of his 
Judgment- debtor. The presumption would be entirety 
against his having dtmsso. The sale notification has net * 
been- prod deed, and there is nothing- to show what was 
advertised for sale. In the paper showing the property 
attached hi execution of the simple money decree it is 
described as a "4 anna share in mauza Jagatpura valued 
at Rs. 60 standing in the name of Param/* No mention 
is made in this fard-i-taliqa of any incumbrance. The 
learned counsel relies upon a pnper which has been pro- 
duced and which is called furd-t-ldt, or lis* of purchasers at 
auction. It is trw that in this there is a reference toad 
mcumbranee of Rs. 148. How this came to be entered in 
the fard-i-ldt is explained by the learned Judge. Toe 
share advertised for sale being an undivided 4 anna* share* 
and 6 annas of Parana's property being under mortgage, a- 
portion of the 4 anna share attached must in any case have- 
been subject to incumbrance. I fully agree with the* 
learned District judge in holding that tjie presumption is 
in favour of the amotion purchaser having bought unincum- 
bered property so far as it was possible for him to do so. 
This disposes of the first three #>leas in the memorandum of 
appeal. The fourth plea was based upon the decision in© 
the ftm of Raj* lnayat Singh v. luat-UH-nmsa %gam (I. L 
R.. 27 AH., p. 97). f n my opinion that case is distinguish- 
able from the present csfee, for there, on the application of 
the auction purchaser hh&sslf, the property had been noti- 
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fiW as subject to incumbrance, which is not the case here. 
The last plea is that such a suit as this is not maintainable. 
In my opinion there is no force in this plea. The suit is 
one of the^uits described in article 138, schedule II, of the 
Limitation Act. The mere fact that the auction purchasers 
or their representatives failed to apply within time to be 
put in possession under section 318 of the Code of Civil 
Procedure does not deprive them of their right to bring a 
regular suit, vide Sent Mohun Bania v. Bhagoban Din Pandey 
(I. L. R., 9 Calc, 602), Kishort Mohun Roy Chnwdhry v. 
thunder Nath Pal (I. L. R., 14 Calc, 644). I have not 
been referred to any case in which an opposite view has 
Seen taken. For the above reasons I am of opinion that 
the appeal fails and it is dismissed with costs. v 



AGRA. Civil ^vision No. 48 of 1906. April 12. 

J. G. Willis and others ... ... Applicants, 



Jawad Husiin and others 



Opposite pasties. 



Cwil Procedure Code, ««. 622, 623, 626 and 629— Review of 

judgment — Application^ for review rejected — Reouwn — 

Small Cause Court suit. 

An application for review of judgment in a Small Cause 

Court suit was rejected, wrongly, on the ground of a supposed 

» deficiency in the court fee paid upon the application. Held 

that this order was open to revision. Ram Lai v« Ratan Lai 

(I. L. R., 26 All., 572; distinguished. 

The facts of this case sufficiently appear from the order 
of the Court. 

Satya Chandra ASnkerji, for the applicants. 

Karamat Husain, for the opposite parties. 

Richards, J. — In this case the plaintiffs sued for a sum 
between Rs. 60 and Rs. 65 alleged to be due by the repre- 
sentatives of a deceased pleader to them as executors of 
the will of one T. A. Martin deceased. The defendants 

'contested the claim of the plaintiffs and claimed a set-off 
amounting to about Rs. 120. The case was heard by the 
Judge of the Small Cause Court, who dismissed the plaintiffs 
suit and decreed the whole set-off claimed by the defend- 
ants. An application was made for review of judgment 
and the plaintiffs paid a court fee of Rs.*4-8. The Court 
below, without going into the merits of the application for 
review of judgment, decided that the applicants should have 

»paid a court fee to cover a sum equivalent to the amount 
claimed by* the plaintiffs in their plaint plus the amount 
claimed by the defendants as a set-off. t*o time was given 
to the applicants to pay this additional court fee. The 
application for review of judgment was made, within 90 



days from the date' of the decree. The plaintiffs now* seek 
to set aside the order rejecting the application for review 
on the ground that the court fee paid by them was more 
than sufficient and that they in any event should have 
been allowed time to pay the additional court fee. Article 
5 of the first schedule of the Court Fees Act of 1870 ex- 
pressly provides that where an application for review of 
judgment is made within 90 days and where there has 
been no apjteal, the proper fee payable by the applicants is 
one half of the fee leviable on the plaint The fee on the 
plaint in the present case which was to recover a sum be- 
tween Rs. 60 and Rs. 65 was a sum of Rs. 4-14. It seems to 
me quite clear that the applicants were entitled to present 
their application for review of judgment by paying a court 
fee of Rs. 2-£. I cannot see that the fact that th« defendants 
claimed a set-off amounting to Rs. 120 made any difference. 
In my judgment the learned Judge of the Small Cause Court 
was clearly wrong in rejecting the application for review of 
judgment on the ground of coart fee. It is said, however, 
that section 629 of the Codfe of Civil Procedure expressly 
enacts that an order rejecting an application for review is 
final, and in support the learned counsel for the opposite 
side has cited the case of Ram Lai v. Ratan Lai (I. ?•. R., 36 
AIL, 572). In that case there had been a decision on the 
merits by the Court whose order it was sought to set aside 
in revision, and the learned Judges were of opinion that 
none of the facts in that case fell within any of the three 
contingencies specified in section 622 of the Code of Civil 
Procedure. The present case differs in two important 
respects. In the first place this is an application for 
revision of a decision of a Small Cause Court, and secondly, 
there was no decision on the merits. On reference to 
section 628 of the Code of Civil Procure it will be seen 
what are the proper and only grounds on which an appli- 
cation can be made for review of judgment. Section 626 
provides that the Court may reject the application if it 
considers that there are no sufficient grounds for review. 
I think this section clearly refers to a consideration of the 
application qn the merits and if in the present case there 
hafi been a consideration of the case on the merits, I would 
have no hesitation in rejecting the present application. 
I wish it clearly to appear that, I express no opinion what- 
ever on the general merits of the case. My decfeion is 
confined to a decision that the ruling of the Court below as 
to the court fee was erroneous and that it ought to have 
heard the application. I therefore allow the application 
and set aside the order complained of and remand the case 
to the Court below to hear and determine the applieatio* 
in accordance with law. Costs of this application will 
abide the result. 
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Huseni in ^im^tn and another (Plaintiffs) ... Appellants, 



Ali Husain 

ANTS) 



Khan and 



v, ' 
others 



(Defend- 



Respondents. 



Act So. IV of 1882 {Tranefer of Property Act), «. 62 and 68 

— Mortgage— Redemption— 'Act No, XV of 1877 (Indian 

Limitation Act), ech. II, ort. 134*- Mortgage by moitoagee 

purporting to be of a proprietary interest in ike mortgagmt 

property— Foreclosure. # 

Under ordinary circumstances a mortgagor cannot before 
the time limited for payment to the mortgagee expire* take 
proeevdMigs to redeem the mortgage. Brown v Col* (14 
Sim., 427). Vrtdjm v. Vadju (I. L. R., 5 Bom., 22,) Raghubar 
Dayalv. Budhu Lai 'T.L. fL, 8 All., 95; and De Braam v. 
Ford (L. IL, 1900. 1 Cb., 142; referred to. 

9 w 

Tbe widow of a usufructuary mortgagee in possession 
made a gilt of the mortgaged property to A. H. The donee 
mortgaged part of the property the subject of this gift to 
P. N., purporting to mortgage the f ull ^proprietary interest in 
the ptoperty. P.N. took proceedings For foreclosure against 
A. H. as absolute owner and obtained foreclosure and posses- 
•ion of the property. Held, on tlfe finding that P. N. acted 
bond fid* and had no reason to suppose that A. H. was not, as 
he represented himself to be, the full owner of the property 
mortgaged, that P. N. was entitled as against the representa- 
tive of the original mortgagor to the protection afforded by 
article 134 of the second schedule to Act No. XV of 1877. 

Ahamed Kutti y. Raman Nambudri il.-h R., 25 Mad., 99) 
and Ram Chandra Vithal v. 8heikh iWohidin (I L. R., 23 
Born., 614) distinguished. Rhagwan Sahai v. B hag wan Din 
(I. L. B., 9 All., 97), Radanath Lh88\. Gisbo'-rte and Co. {U 
Moo. I. A., 1), Teeu Raniji Kalnath v. Balkrishna Lakshman 
(I. L. B., 15 Bom., 583), Behari Lai v. Muhammad Muttaki 
(I. L. B., 20 All., 482), Maluji v. Fakir Chand (1 L. B.. 22 
Born., 225;, M ana viler aman Ettan Thamburan v. Ammu 
(I. L. R., 24 Mad., 471) and Narayan v. Shri Ram Chandra 
(1. L. B-, 27 Bom., 373) referred to. * 

Ibis was a suit to redeem a mortgage of tbe 6th of 
January 1830, executed by Mirza Aman Ali and Agha 
Fateh Ali in favour of Muhammad Ata-ullah Khan to secure 
an advance of Bs. 19,600. The mortgage comprised twelve 
Tillages situated in the district of Cawnpore. The plaintiff 
claimed to be the daughter of Agha Fateh Ali, who 
survived Aman Ali, and as such became entitled to the 
equity of redemption in tbe mortgaged property. The 
plaintiff's case was that the mortgage was created by 4wo 
contemporaneous documents of the 6tb,of January 1830, 
namely, a sale-deed in favour of Ata-ullah Khan, and an 
ikrarnama by which Ataullah Khan agreed to reconvey 
the properties to Aman Ali and Fateh Ali on payment 
of Bs. 19,500 and interest on the expiration of a term of 
nine years. Ata-allah Khan was succeeded on his death, in 
1843, by his widow Sahib Begam, who, on the 18th of March 
}862, gave the property to the defendant Ali Husain Khan. 
The other defendants are transferees from him. On the 7th 
of January 1867 Ali Huaain Khan mortgaged by condi- 



tional sale, without possession, to one Prag Narain five oj 
the villages, and Prag Nar&in dedicated these five villages 
to the idol Sri Bukmini Kishen Das. On the 13th of Feb- 
ruary 1871, Prag Narain as the manager of the temple of Sri 
Bukmini took foreclosure proceedings, and on the 19th of 
June 1872 obtained an order for foreclosure and followed 
this up by a suit for possession and on the 2nd of August 
fo72 obtained possession of the five villages. In the plaint 
it was alleged that according to the terms of the mortgage 
whenever the mortgage money had been satisfied out of the 
usufruct of the property or by payment before or after the 
stipulated period the property would be redeemable, and 
that the principal and interest had in fact been satisfied in 
1200Fasli, that is, before the expiration of the 9 years* 
term of the mortgage. • 

• 
The defendants pleaded inter alia that the claim was 

barred by 60 years' limitation ani>* as regards the five 

villages which were dedicated to Sri Bukmini that it was 

barred by the rule of limitation prescribed by^ article 134 

of schedule II to the Indian Limitation Act. 

The Court of first instance Jeld that the suit was « 
barred by limitation and dismissed it. That Court also 
found that the plaintiff was not, as she professed to be, 
the jiaughter of Agha Fateh Ali. 

The plaintiffs appealed to the High Court. 

Kara mat Husain, AMul Majid and O' Conor, for the 
appellants. 

Ryvee, WaUach and Moti Lai, for the respondents. 

The High Court (Stanley, C. J , and Burkitt, J.) found 
on the facts that the plaintiff Huaeni Khanara was, as she 
alleged, the daughter of Fateh Ali. As to the issue 
whether the plaintiff's suit was baTred by the sixty 
years' rule of limitation, and as to the other points of 
law raised by the appeal the judgment of the Court— after^ 
discussing the documentary evidence as to the original 
mortgage of 1830, and its bearing upon the question whether « 
that mortgage was redeemable within 9 years or only after 
the expiration oi the period— continued as follows :— 

Ordinarily a mortgagor cAmot before the time limited 
for payment to the mortgagee expires, take proceedings 
to redeem. The reason for tjys is that it was the agree- 
ment of the parties that the mortgage should during the^ 
intervening time remain as security for the money advanced 
and therefore it istiot competent f o$ either party to disturb 
that relation ( Brown v. (*>/«., 14 Sim., 427). Westropp, C.J., 
in his judgment in Vadju r. Vadju (I. L. R., 5 Bom., 22) 
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sgye:— " Ike general principle as to redemption and fore- 
closure ie that in the absence of any stipulation expressed or 
implied to. the contrary the right to redeem and the right to 
foreclose must be regarded as coextensive" In that case the 
stipulation in the mortgage deed was that the mortgagor 
would pay the debt within ten years and redeem the mort- 
gaged property, and it was held that a suit for redemption 
instituted within the ten years was premature! the mere use 
of the word •• within " not being a sufficient indication of 
an intention that the mortgagor might redeem in a less 
period than ten years. So in Raghuhar Dayal v. Budhu Lai 
(I. L. R., 8 All., 95), in which the stipulation was that the 
principal* a od the interest should be paid at the promised 
time (that was in ten years). It was held that the advance 
by the mortgagee tf> the mortgagor was for a period of ten 
years certain, and that the mortgagor was not entitled 
before that period had expired to redeem the property. 
The principle acted upon in these cases is embodied in the 
Transfer of Property Act. Section 60 provides that " at 
any time aftUr the principal money has become payable/' 
the mortgagor may redeem. Section 62 prescribes in the 
• case of a usufructuary naejtgage, that the mortgagor has a 
right to recover possession of the property where the mort- 
gagee is authorized to pay himself from the rents and pro- 
fits the interest of the mortgage debt, '< when the term (if 
•any) prescribed for the payment of the mortgage-money has 
expired, and the mortgagor pays or tenders to trffe mortga- 
gee the principal money, etc." Also in section 67, in which 
the right of foreclosure or sale is prescribed, the language 
is as follows :— " In the absence of a contract to the con- 
trary the mortgagee has, at any time after the mortgage 
money has become payable to him, etc.," a right to obtain 
an order for foreclosure or sale. The principal money only 
becomes payable when the payment becomes obligatory 
upon the mortgagor. Lindley, M. R , in the case of De 
Braam v. Ford (L. R , 1900, 1 Ch., 142) commenting on* 
the meaning of the words ' time of payment ' contained in 
a billot sale observes:—" To ray mind the expression is 
unambiguous : it means the time at which payment is to 
become obligatory, the time at which the borrower must 
pay and after which, if he does not pay, he jan be sued for 
payment" . # 

On the evidence afforded by the proceeding before the 
Collector we are of opinion that the agreement of the 
parties was that the advance* made by Ataullah Khan was 
lb be left outstanding for a period of nine years, and that 
within that period the mortgagee could not foreclose the 
mortgage nor could the mortgagors redeem it. The learned 
Subordinate Judge appears to have been of this opinion 
also, for he says in his judgment :— " The mortgage was, 



no doubl, for a term of nine years; " but then he holds 
that by reason of the statement by the plaintiffs in the 
plaint, that the debt was actually satisfied out of the 
usufruct within the period, the plaintiffs oonld not inly m 
thift fact. He also seems to hold that it was optional with 
the mortgagor to redeem whenever he pleased, and that 
therefore the peried of limitation ran from the date of the 
mortgage. After referring to some rulings he says:— 
" Having regard to t^e terms of the mortgage in this case 
and to the plaintiffs' allegations I am bound to hold, follow- 
ing the above rollings, that the period of limitation in this 
case will run from the date of the mortgage, m., the 6th 
of January 1890, and the suit was beyond time on the 6th 
of January 1899. when it was instituted." We are unable 
to agree wifch him as to this. The time began to run, we 
think, from the expiration of the term of nine years, and 
the mere fact ttfat the plaintiffs alleged that the mortgage 
debt was satisfied within this period, does not affect the 
question. 

The next point upon which Mr. Ryv$$ on behalf of 
the principal respondents relied was as to the sufficiency of 
the stamp upon the plaint. The suit is one for redemption* 
but the plaintiffs in their plaint alleged that a large Hurpto 
was due to them an£ in the plaint they asked that this 
surplus should be paid to them. Appended to the plaint 
is given a statement showing the amount of receipts and 
disbursements according to the settlements of 1247 and 
and 1282 Fa»li and bringing out a large balance of over 
two lakhs, as due to the mortgagors. Tlie Munsarim found 
that the court fee of R# 765 paid by the plaintiffs is flesv 
pect of the claim for redemption was sufficient, but that no 
court fee had been paid in respect of the surplus of profits 
claimed by them. He held that a further court fee of 
Rs. 2,2*20 was payable, and an order was passed directing 
the plaintiff to make good the deficiency. On the 21st of 
January 1899 the plaintiffs applied for three weeks ' time 
to make good the deficiency, but this at plication was reject- 
ed on the 23rd of January, and on the 25rh of January 1899 
an order was*passed by the Subordinate Judge directing 
the plaint to be registered, subject to any objection the 
defendants might*" raise The principal defendants raised 
the preliminary objection that the plaint should have been 
rejected owing to the fact that the deficiency in the corirt fee 
had not been made good by the plaintiffs within the period 
fixed by the Court, and also on the ground that as there was 
no sufficiently stamped plaint presented to the Court before 
the expiry of sixty year* the claim was beyond time. These 
objections were disallowed, and on the 25th of September 
1899 the plaintiffl.were allowed to withdraw their claim 
for mesne profits with liberty to sue again in respect of 
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such profi a. There are two answers to the contention of 
Mr. Ryves. The first is, that the suit is for redemption! 
and that the mere fact that the plaint? fits claimed in the 
suit payment of any sum which might be found to be due 
to them on the taking of the accounts,"a relief to which 
they would be entitled under the ordinary decree fit 
redemption, did not alter the nature of the'suit soas to 
necessitate the payment of an additional fee. Section 7, 
subsection IX of the Court Fees Act provides that in a 
suit for redemption the court fee shaft be valued at the^ 
principal amount secured by the mortgage. As* a suit for 
redemption only a proper court fee has been paid. Another 
answer is that section 873 of the fcivil Procedure Code em- 
powered the Court to allow the plaintiffs to abandon part of 
their claim with liberty to bring a fresh suit in respect of 
the part so abandoned, if it was satisfied that the suit must 
fail by reason of a formal defect or that there were suffl- 
cient grounds for permitting them to abandon part of their 
claim. This section was intended to meet, amongst other 
cases, a case in which there had been an improper valuation 
of the stamp. Sir J. W Colvile in WaUon v. The Col- 
lector of Fajthahye (13 Moo., I. A., 160) dealing with the 
powers conferred by this section observes, at page 170, 
"There is a proceeding in these Courts called a non-suit, 
which operates as a dismissal of the suij; without barring 
the right of the party to litigate the matter in a fresh 
suit ; but that seems to be limited to cases of misjoinder 
either of parties or of the matters in contest in the suit ; 
to cases in which a material document has been rejected, 
because it has not borne the proper stamp, and to cases in 
which there has been an erroneous variation of the subject 
of the suit.'* The Court was in our opinion authorized in 
permitting the withdrawal by the plaintiffs of that portion 
of their claim which was concerned with any surplus of 
profits which might be found to be due to them. We are 
unable therefore to accede to Mr. Ryves 1 contention. 

We now come to the last question discussed in the appeal. 
As we have shown, the Court below held that in any case 
the plaintiffs' suit is barred by 12 years' limitation under 
Art. 134 of the Limitation Act as regards th*five villages 
held by the defendant Sri Rukmini and the defendants 
who are transferees of portions of the*se five villages 
from Sri Rukmini. On the death of the mortgagee 
Ataulkth Khan, bis widow, Sahib Begam, became en- 
titled to the mortgaged property. She, in the year 1862 
made a gift of it to AH Husain, and he on the 7th of January 
1867 mortgaged 6 of the 12 villages by way of conditional 
sale without possession to Prag Narain, who later on 
dedicated these 5 villages to Sri Rukmini. On the 13th 
of February 1871 Prag Narain took prdceedings against 
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Ali Busain for foreclosure of his mortgage, and in these 
proceedings treated Ali Husain as absolute proprietor.^ 
On the 19th of June 1872* a decree for foreclosure was 
passed, and on the 2nd of July 1872, according to the practice 
which then prevailed, a suit was brought for recovery of* 
possession against Ali Husain and a decree was obtained 
therein, and on the 2nd of August 1872 Prag Narain obtain- 
ed delivery of possession. These proceedings were tal^en 
behind the back of the original mortgagors, Ali Husain 
having been treated as sole and absolute proprietor Tne 
Court below held that Prag Narain was a purchaser of the 
property within the meaning of that expression as used 
in article 134 of schedule II to the Limitation Act ; and that 
the claim of Fateh Ali and his daughter was barred. Oh" 
the p»rt of the appellants Mr. G 1 Conor strenuously contend* 
ed that article 134 did not apply to a cast of an involuntary 
sale and that the foreclosure proceedings taken by •Prag 

Narain did not constitute him a purchaser within the 

0* 
meaning of the article, and that if this be granted the 

defendants arc forced to rely on the mortgage of 1867, 
and that inasmuch as that mortgage was a* mortgage 
without possession the defendants do not come within the 
purview of the article. Mr. (X Conor quotett m support ol ♦ 
his argument the case of Akamed Kutti v. Raman Numbudri 
(I. L. R , 25 Mad., 99), in which it was held. that a purchaser 
of immovable property at a sale in execution of a money 
decree in which the real interest of the judgment-debtor • 
was that of% mortgagee only was not a purchaser from 
the mortgagee within the meaning of article 134, even 
though the property was sold as the property of the judg- 
ment-debtor without any limitation of his interest therein. 
He a'so relied on the decision in Ram Chandra v. Sheikh 
Mohidin (I. L. R., 23 Bom., 614). in which it was held that 
a person purchasing or taking a mortgage from a mort- 
gagee believing that he is getting a good title, must have 
possession of the property for the statutory period in order 
to protect the transaction as against the original mortgagor 
under article 134. 

• 

It is clear from the mortgage of 1867 that Ali Husain 
held himself out to the mortgagee as absolute owner of • 
the property therein comprised. In it it is recited that the 
property is owne^ and possessed by him and that he is in 
proprietary possession of it. Hg purported to convey t* the 
mortgagee an absolute interest in the property subject to 
redemption. It may be taken, we think, to be well settled 
law that a mortgage as well at an »ut and out sale by a 
trustee or a mortgagee is a purchase within the meaning of * 
artieie 134. In Bhaowan Sahai v. Bhagwan Din (I. L. R., 9 
All., 97) Edge, C.J., and Tyrrell, J # , held that article 134 
was intended to protect a person who happening to purchase 



Digitized by 



Google 



136 WEEKLY 

/ 

from a mortgagee had reasonable grounds for believing and 

• did believe that his vendor had the power to convey and was 
conveying to him an absolute interest and not merely the 
interest of a mortgagee. In their judgment the learned 

•Judges refer to the case of Radanath Das* v. Gisborne and 
Co. (14 Moo.. I. A., 1), in which their Lordships of the Privy 
Council discussed the meaning of the word " purchaser " as 
used in section 5 of Act XIV of 1859, which closely corre- 
sponds with art. 184 of schedule II to the Limitation Act 
of 1877, and points out that upon the true interpretation 
of their Lordships' language, a person who purchases from 
a mortgagee having reasonable grounds for believing and 
believing that his vendor had power to convey to him an 

• absolute interest, and not merely the interest of a mortgagee, 
was a purchaser within the meaning of the article. In tlje 
case of Yetu Ramji KaXnath v. Balkruhna Lakshman (I. L. R., 
15 B»*m., 583) it was held by Sargent, C.J. and Candy, J., 
that the expression " purchaser for valuable consideration " 
in article 134 includes a mortgagee as well as a purchaser 
properly so called. In the case of B*hnri Tal v. Muhammad 
Multaki (*. L R., 20 All., 482) Aikman, J., expressed the 
view that the term " purchased " as used in article 134 
could not be taken as including "mortgaged", but Banerji, J., 
in the same case expressed a contrary opinion. In the 
case of Malujiv. Fakir Chand (1. L. R., 22 Bom., 225) the 
same question was discussed, and it was held by Farraq, C J., 
and Fulton, J., following the decision in Yew v. BaU 
kri$hna that mortgagees are purchasers for value within 
the meaning of article 134. 

In the case of Mananihraman Ettan Thamburan v. 
Ammu(l. L. R, 24 Mad., 471) it was held by White, C.J., 
and Shephard, J., Da vies, J., dissenting, that a mortgagee 
whose mortgagor was merely a mortgagee of lands but 
who mortgaged as if he were complete owner, was a pur- 
chaser within the meaning of article 134, and having 
b$en in possession for 12 years was entitled to the benefit 
of that article. 

In the case of Narayan Manjoyav. Shri Ramchandra 
Devasthan (I. L. R., 27 Bom., 373) Jenkins, C.J., and Aston, 
J., held that a lease described as a " mulgeni lease " was a 
purchase pro tanio of the interest thereby assured within the 
meaning of article 134. Jenkins, C.J., w^ho delivered the 
judgment of the Court, says :— " Here no doubt we have a 
mulgeni lease and not an absolute alienation, but in princi- 
ple this involves no distinction, for even if article 134 be 
treated as the governing ^article, a mulgeni lease isapur- 
» chase pro tanto of the interest thereby assured" 

We are supported by the foregoing authorities in the 

view which we take, namely, thaf a person who bond 

fide purchases from a mortgagee in possession what is 
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represented to hjm and what he believes to be the absolute 
interest is entitled to the protection afforded by article 
134. In the case before us we find that Ali Husain held 
himself out as the absolute owner of the 5 villages which 
were mortgaged to Prag Narain and we have no reason to 
tuspect that Prag Narain had any reason to doubt the 
representation which was made to him by his mortgagor. 
We find thaf Prag Narain obtained possession of the mort- 
gaged property on tfce 2nd of August 1872 and that he 
and his Successors* in title have been in uninterrupted 
possession 4 of it from. that time to the present The 
cases upon w^ich Mr. 0* Conor mainly relied do not hear 
out his argument. Orfe of these, Ramchandra v. 8heikh 
Mohidin, which decided that a person purchasing or taking 
a mortgage from a mortgagee, believing that he is getting 
a good title, must have possession of the property for the sta- 
tutory period, in order to validate the transaction as against 
the original ^mortgagor under article 134. Thw erne 
decided that a purchaser from a mortgagee of what is 
represented to be the absolute estate, must be a purchaser 
with possession so as to make the purchase valid as against 
the true owner, after 12 years' enjoyment. 

This ca*e is not applicable to the case before us, in 
view of the fact that Prag Nararin. the mortgagee, obtained ^ 
possession in the^ear 1872. and that he and his transferees 
have been in possession ever since that time. The other 
case on which he relied, namely, Ahamed Kutti v. Raman 
Nambudri (I. L. R., 25 Mad., 99) also has no close application. 
In it, it was held that article 134 only applies to cases in 
which the mortgagee^disposes of the property voluntarily and 
not to a purchase made at an auction sale in execution of a 
money decree, in which the interest of the judgment-debtor 
is only that of a mortgagee. The mortgage of 1867 made to 
Prag Narain was a voluntary transaction, under which no 
doubt, possession was not directly obtained, but it was a 
voluntary sale sub mntlo by virtue of which the mortgagee 
by the aid of the Court afterwards obtained possession. 

Possession i« not referred to in article 134. but we are 
disposed to* think that the article is applicable only to 
cases in which a purchaser, whether his purchase be absolute 
or merely *ub modo, must obtain and hold possession for 
12 years or upwards, in order that he may have the benefit 
of the article. If the purchaser is a purchaser *from a 
trustee, the property cannot be followed into his hands, 
as it may be under section 10 of the Limitation Act, unless 
he have possession. So in the case of a purchase from a 
mortgagee, the mortgagor has no notice of the transaction 
unless it be with possession. Taking therefore the view of 
the article most favourable to the plain tiffs appellants, their 
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contention fails, inasmuch as PragNa?ain and his trans- 
ferees have had possession since the year 1872. 

For these reasons we hold as regards the 5 villages 
included in the mortgage of the 7th of January 1867, that 
the plaintiffs claim to redeem them cannot be sustained^ 

In view of the conclusions at which we have arrived 
upon the several points raised before ua,in # this appeal, we 
are prepared to give a decree to the plaintiffs for redemp- 
tion of the seven villages included in the raojrtgage which 
did not pass to Prag Narain under his mortgage, uj%n 
payment of any sum which may be due, a/ter taking an 
account by them to the mortgagees on foot of the mortgage 
of 1830, and to dismiss the suit as regards the other 5 villages. 
As no account, however, has been taken in the Court 
below we cannot finally deal with his appeal, but must 
remand issues to that Court "under the provisions of 
section 566 of the Code of Civil Proceduijp. The mortga- 
gees have put it out of their pj>wer to deliver over 
possession of the 5 villages to the mortgagors on 
redemption. These villages ar% under section 82 of the 
Transfer of Property Act liable to contribute rateably to 
the debt. We must therefore ascertain what part of the 
principal debt of Rs. 19,500 is properly attributable to the 
seven villages in respect i>f which we propose to pass a 
decree for redemption. We therefore demand to the lower 
Court the following issues under the provisions of section 
566:— 

(1) What portion of the mortgage debt is rateably 
attributable to the seven villages which we hold the plain- 
tiff is entitled to redeem, regard being had to the amount 
of anj incumbrances to which the villages respectively 
were subject at {he date of the mortgage P 

(2) How much of the mortgage debt, if any, attri- 
butable to the seven villages remains unpaid to the mort- 
gagees, after making allowance for the usufruct of the pro- 
perty by the mortgagees from the date of the mortgage ? 

We direct the Court below to take such relevant evi- 
dence as the parties respectively may tender. On return 
of the findings the parties will have the usual ten days for 
filing objections. We reserve the question of costs. • 
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ALIGARH. Second Appeal No. 527 of 1906. April 17. 
Lachman Singh and others (Plaintiffs) ... Appellants, 
Madsudan (Defendant) ... ... Respondent. 

Act No. IV of 1882 (Transfer of Property Act), w. 92, 93— 

Usufructuary mortgage— Redemption— Form of decree in a 

suit for redemption. 

An order declaring ihnt the plaintiff's right to redeem 
shall be extinguished upon non-payment within the time 
limited by a decree for redemption of the amount found to 



be due is not a proper order when the mortgage stught to be 
redeemed is a usufructuary mortgage. Nevertheless wherb 
such an order has been made and the decretal money has not 
been paid within the time limited and the decree has been 
allowed to become final, the plaintiff cannot thereafter bring 
a second suit for redemption. Sita Bam v. Madho Lai (l.*L. 
R., 24 All., 44) referred to. 

The facts of this case sufficiently appear from the judg- 
ment of the Court 
• Tej Bahadur Sapru, for the appellants. 

O' Conor and Durga Charon Banerii, for the respondents. # 

Stanley, C. J., and Burkitt, J.— This appeal arises out * 
6f a suit for redemption of a usufructuary mortgage of the 
28th of July 1887. Both the lower Courts dismissed the 
plaintiffs' claim. The mortgagors were Musammat Parbati 
•and Musammat Khem Kunwar, and tlje mortgagee is the 
defendant respondent Madsudan. On the 20th of M%y 1901, 
the mortgagors obtained a decree for redemption of the 
mortgaged property subject to the payment within three 
months of a sum of Rs. 2,555 . The decree directed that if 
the amount found to be due was not paid within the time 
prescribed, the plaintiffs' right to redemption would be 
extinguished. The amount due was paid within the three , 
months and possession of the property was restored to 
the mortgagors ; but on appeal the decree of the Court below 
was modified, it being found that a sum of Rs. 3,160-10-0, 
ancPnot merely Rs. 2,555, were due on foot of th«* mortgage. » 
This sum was ordered to be paid on or before the 5th of 
March 1902, and in ail other respects the decree of the :20th 
of May 1901 was upheld. The mortgagors failed to pay the 
amount so directed to be paid and did not obtain any ex- 
tension of time for payment. In consequence of this the 
mortgagees applied for and obtained an order for recovery 
of possession of the mortgaged property. The sum of 
Rs. 2,555 which had been deposited in Court was withdrawn 
by the mortgagors. The suit out of which this appeal *has 
arisen was then brought on the 10th of February 1905 for 
redemption. It is met by the plea that it is not maintainable • 
in view of the fact that by the decree of the 20th 8f May* 
1901, as also of the later decree affirming it, the right of 
redemption became extinguished on the expiration of the 
time allowed for payment of the mortgage-debt and 
failure by the plaintiffs to redeem before the time. Both 
the lower Courts*yielded to the jhea and, we think, rightly so. 
We are satisfied, in view of the provisions of sections 92 
and 93 of the Transfer of Property Act, that the Court ought 
not to have passed an order declaring that the plaintiff sfr 
right to redeem should be extinguished if tfte mortgage 
debt was not satisfied within the period fixed by the decree. ■ 
It is manifest from section 92 that such an order can 
only be passed in, the case of mortgages other thaw simple 
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or usufructuary mortgages. The mortgage here was usu- 
fructuary. Section 93 provides tfcat the defendant in a suit 
for redemption in case the mortgagor has failed to pay the 
amount ordered to be paid, may apply to the Court for 
foreclosure of the mortgagor's right to redeem in all cases 
other than the case of simple or usufructuary mortgage, 
and unless the mortgage is by conditional sale for an order 
that \he mortgaged proporty be sold. The last paragraph* 
but one of the section provides that on the passing of any 
order under the section the plaintiff's right to redeem 
and the security shall both be extinguished. It is clear, 
we think, from the language of this section that in the 
c$se of % usufructuary mortgage the proper and necessary 
order for a mortgagee to obtain, if the right of redemption 
is to be extinguished, is an order for sale. Such an order • 
the mortgagees in tfiis case did not obtain. There was how- 
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ever, in the decree ef the 20th May 1901, a direction that in 
default of payment of the mortgage debt within the time 
therein specified the mortgagors' right to redeem would be 
extinguished. To this order no exception was taken by the 
mortgagors. They acquiesced in the decree, and the decree 
has now become final. In view of this we must hold that 
the plaintiffs were # not entitled to succeed in a second suit 
for redemption, even though the order passed in the former 
suit was not in accordance with law. We are supported in 
tips view by the judgments of our brothers Banerji and 
Aikman in the case of Siia Mam v. Madho Lai (I.L.R., 24 
All., 44). The case may be a hard one on the plaintiffs! 
but they have themselves to blame in not taking exception 
to the form of the decree passed in the former suit. We 
dismiss the appeal with costs, 
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GHAZ1PUR. Civil Revision No. 49 o{,1906. March a 
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Bamjiawan Bam Plaintiff) 



... Applicant, 



Kali Oharan Singh and others (Defen- 
dants; ... ... ... Opposite Parties. 

Civil Procedure Code, $. 506 — Arbitration —Authority of 
pleader to agree to reference. • 

A Takalatnama in ceneral termt is wholly insufficient to 
enable a pleader to apply for an order of referent to arbitra- 
tion on behalf of his client under section 606 of # the Code m 
« ivf I Procedure. Where, however, a reference was made on 
such authority and an award followed and a decree based on 
such award without sny objection taken to the authority of 
the pleader to apply for a reference, the High Court refused 
to set aside such decree in revision. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. * * 
Surendra Na'h Sen, for the applicant. • 

Safpa Chandra M ulcer ji (for wr*>m Ke^ar Nath\ for 
the opposite parties. 

Richards, J.— This is an application for revision. The 
sole ground is that the decree is founded upon the award of 
arbitrators, and the applicant says that the application for 
submission to arbitration* was not signed by him and that 
his pleader was not especially authorized jn writing to make 
the application for reference The facts appear to be as 
follows :— The applicant and his son. one Mathura Ram, 
were plaintiffs in a suit in the Munsif's Court. They appear- 
ed by one pleader. The parties agreed to refer the ques- 
tions in dispute to arbitration The application to the Court 
to order the reference under section 6t)6 of the Code of Civil 
Procedure was signed by the son, Mathura Ram, in person, 
and tine pleader signed on behalf of the present applicant. 
The wlcnlatnam a was in general terms. In my judgment it 
was not sufficient to authorize the pleader to mnke a valid 
application for reference under Fection 606. The order for 
reference was, however, made. The arbitrators entered on 
their arbitration and duly made their award. Objections 
were taken to the award on behalf of the plaintiffs which 
were overruled, but no objection was taken that the oitfer 
for reference had been made without the pleader for Ram 
Jiawan being especially authorized in writing by Ram 
Jiawan. The Court of first instance held in favour of the 
award after due consideration of all points raised. The 
plaintiffs appealed. The ground on which this present 
application is based is absent from the grounds of appeal, 
and the question now argued and raised was only orally 
raised for the first time before the Subordinate Judge. It 
has been found, and, I have not the smallest doubt, rightly 
found, that applicant knew all about the submission to 



arbitration and the award. He acquiesced in thajb submis- 
sion to arbitration, and it was not until the defendants ha* 
gone to arbitration and the award was made that he 
attempted to raise the present question as to its validity. 
It is quite too late to do so now, and I have no hesitation 
whatever in refusing this application for revision. 1 wish, 
however, to say that in my opinion, all Courts ought in all 
ceases to be most careful that the provisions of section* 506 
of the Code of Civil Procedure are strictly complied with. 
It is the duty of the Court itself to see that the parties have 
signed the application for an order of reference themselves 
in person or that when the application is signed on their 
behalf by a pleader that pleader is expressly authorized in 
writing. A vakalatnama in general terms is wholly in- 
sufficient. 

I reject the application with costs. 



MIRZAPUR. Second Appeal No. 604 of 1906. March 14. 

Maharaja of Benares (Plaintiff) ... Appellant, 

v. 
Nand Ram and another (Drfendants) „. Respondents. 

Act No. XV of 1877 (Indian Limitation Act), ech. //, art. 75 

— Bond— Instalments— Waiver of right # to recover whole 

amount on non-payment of ineto I men t— Limitation 

Vhere money secured by a bond is payable by instal- « 
menu, wit^ a condition that the whole amount secured will 
become due upon non-payment of any instalment, the creditor 
is not bound to enforce this condition, but he may accept 
payment of instalments after dun date— thereby impliedly 
waiving his right to sue for the whole amount due— and may 
sue upon a subsequent default in pnyment of any future ins- 
talment. BaeantLalv. Qopal Perehad Weekly Notes, 1906,. 
p. 193 distinguished. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Sundar Lai (for *hom T*j Bahadur $a/»u). for /he 
appellant. 

Apancala, for the respondents. 

Stanley, C.J., and Bubkitt, J.— This appeal arises 
out of a suit brought by the plaintiff for recovery of arrears 
of instalments payable under a bond given to bim by the 
defendants. The* plaintiff gave a lease to the defendants of 
certain preperty # for a term of 44 years, namely, from^ 805 
to 1319 Fasli. At the date of the deed there were arrears 
of rent due by the tenants, a^nd the defendants agreed to 
pay the amount of these arrears, and executed a -bond for » 
the same, payable in instalments. The instalments payable 
for the years 1 805* and 1806 were^paid, but not upon the 
dates fixed for payments but thereafter. The suit which 
has given rise to this appeal was then instituted by the 
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plaintiff tqgr the instalments for the years 1807—1809 Fasli. 
Bis claim was met by the defence that the first instalment 
was not paid when it fell due, namely, on the 4th of June 
1896, and that consequently under the provisions of the 
bond all the instalments became forthwith due and pay- 
able, and this being so, the claim is barred by limitation. 
The Court <*f first instance decreed the plaintiffs claim, but 
upon* appeal, the learned District Judge upheld the con ten* 
tion that the suit was barred and dismissed the plaintiff's 
claim. An appeal from this decree is now before us. 

A number of authorities have been quoted, including 
the case of Basant Lai v. Qopil Pershad (Weekly Notes, 
1006, p. •193), in which the question as to the rights of a 
creditor in respect of bonds payable by instalments was 
considered. It appears to us that a case of this kind must* 
be decjded in view of the language of the particular bond 
which is the subject of litigation. In the bond sued on 
there is a provision^ nabling the creditor on failure on the 
part of the defendants to pay any instalments on the ap- 
pointed dat#, to sue for and recover the entire amount of 
instalments then remaining unpaid This option is given 

# to»him in very clear terms. The words are 'kar guua ikhtiar 
hogaS that is, it will be in* his power to sue for the entire 
amount. When the first instalment became due on the 4th 
of June 1898, the plaintiff did not take advantage of the 

. provision in the bond inserted for his benefit and suetf for 
the entire debt, but accepted payment of the instalment for 
that year as also the instalment payable for the succeeding 
year in various sums and at various dates. His forbearance 
to exercise the power given to him iu the bond, is now set 
up as a defence to his suit for the resovery of the balance 
st 11 remaining unpaid. The article of the Limitation Act 
which is applicable to the case is clearly article 7 5. That 
article prescribes a period of three years for the institution 
of a suit upon a bond payable by instalments from the time 
when the first default is made; but there is this important 

m qualification, namely, unless where the payee or obligee 

w waive* the bensfit of the provision ; in that case limitation 
runs from the time when a fresh default is made in respect 
' of which there is no such waiver. 

The question then is whether or not the plaintiff in 
this case waived the benefit of the provision to which we 
haveT referred. There was* no express waiver, but waiver 
may be implied, and it is implied when a person entitled to 
anything does or acquiescqg in something else which is 

w inconsistent with that fi> which he is so entitled, for instance, 
a land lord -by acceptance of rent after a forfeiture of the 
tenancy is deemed to, have waived hit right to insist on a 
forfeiture. Here it appears to «s the plaintiff impliedly 
waived his right to insist upon payment in a bulk sum of 
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all the instalments remaining due wh en the first instal- 
ment was not paid on the 4th of June 1898, and he accepted 
payment of the instalments for two years in various sums 
at various dates. It would be very unfortunate if it were 
otherwise* It would he to punish a creditor for forbearance 
shown to his debtor, and compel him to press his demands 
at the earliest ogp rtunity and insist upon speedy and fall 
satisfaction of his claim. We cannot in this case take this 
stringent view of the law, which we are asked to do by Mr. 
Afparwala. We thinC that article 75 provides for this cast 
and that under that article limitation starts from the time 
when the instalment for # 1900 became payable. The soil 
was not. therefore, barred by limitation. We allow the 
appeal, set aside the decree of the lower appellate Court, and, 
as that Court has decided this case upon a preliminary ques 
tion, namely, that the suit is*barred by limitation, and we have 
reversed its decision on that question, and other issues have 
been left undetermined, we remand the appeal under the 
provisions of section 562 of the Code of Civil Procedure with 
directions that it be reinstated in the file of pending appeals 
and be decided on the merits. Costs here and hitherto will 
abide the event. 



ALIGARH. Criminal Appeal No. I of 1907. March 0. 
Bmjferor v. Kehri and others. 

Act No* I of 1872 (Indian Evidence Act), s. 30— Evidence— 

Confession— Retracted confession— Use of retracted con' 

fession a$ agamst person making it and at against ee- 

accused. 

A retracted confession may be taken into consideration, 
that is, used as evidence, not only as against the person nuk- 
ing it, but as against persons tried jointly with the confessing 
accused for the name offence. 

As regards the person making it a retracted confession 
may, even without any corroborative evidence, form the basis 
of a conviction. 

As regards other co-accused, although corroborative evi- 
dence may bo nncessary, it is not necessary thut such corro- 
borative evidence should by itself be sufficient to support a 
comic tion ; and nemble that a conviction based on the unsup- 
ported evidence afforded by the confesiion of a co-accused 
would not be unlawful. 

m Queen- Empress v. Haiku Lai • I.L.R., 20 All. 133) followed. 
Empress ▼. Askootosk Chuck* r butty l.l,.R . 4 Calc. 483) dis- 
cussed. Queen v. Mokes h bisicas 19W.R., Cr.R., 16) referred to. 

The facts of this case are sufficiently stated in the judg- 
ment of Richards, J. f 

Sotea Chandra M nicer ji, for the appellant Kehri. 

Kedar Natk, for the appellants Bansidhar and Kanhaia 
Lai. 

The Government advocate (Ryoe*), for the Crown. 

Knox, J.— This case has been submitted by the Sessions 
Court of Alignrh (or confirmation of sentence of death passed 
upon Kehri, Aheria, and two brothers, Bansidhar and 
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Kanhaia Lai. We have also to consider appeals filed by all 
three convicts and all three are represented in Court by 
the same learned counsel. The learned Judge has consi- 
dered the case in a very long and elaborate judgment, and 
I do not propose to go into the facts at any great length 
exeept as they bear upon the real issue which was raised 
in appeal before us. # 

: The fact that Ghafur Bakhsh, a printer and publisher 
tt Agra, and his manager, Miiharanfad Ayub, we/e murdered 
en the 13th of April 1906, is not denied and isabundant% 
proved. The questions which I have really to consider are, 
first, whether Kehri was or was i^ot one of the persons who 
murdered Ghafur Bakhsh and Muhammad Ayub ; secondly, 
whether Bansidhar and Kanhaia Lai, either or both of them, 
instigated Kehri to commit the murder above mentioned 
I think it well to state at once th&t the case before us is one 
in which, if we were to exclude from consideration the 
statement made by the convict Kejiri and recorded by a 
Deputy Magistrate on the 12th of June 1906, no conviction 
could follow. The statement is corroborated by other evi- 
dence, but most certainly the facts disclosed by chat evidence 
are not of themselves sufficient to support a conviction. I 
therefore propose to state why, after most prolonged and 
careful consideration, I am satisfied that that statement 
is a true and reliable statement. If • that statement is 
true, Kehri was one of the murderers, and Kanhaia Lai 
and Bansidhar instigated the murder. The statement 
made was, however, retracted on the 25th July 1906. 
In the Court of Session and also before us, Kehri says 
that he was forced to make the statement under severe 
police pressure, and there is evidence which shows that he 
was prepaed to withdraw, if he did not actually withdraw, 
it as far back as the 16th and 17th of June. 
Mr. Satt/a Chandra who confined himself to the case of 
Kehri, contended that as regards Kehri the confession was 
inadmissible, first, because it was made by Kehri while in 
police custody, and, secondly, because it was made by 
Kehri under distinct inducement offered him by the police 
to make it Mr. Kedar flfath, who confined his arguments 
to the cases of Bantidhar and Kanhaia Lai, contended equally 
strongly that as against his clients the+statement having 
been retracted could not be considered at all, and even if it 
woulc^ be considered, it could not be proof of any facts against 
his clients and could only at the utmost be used tp supple- 
ment evidence which in itself and by itself was sufficient to 
convict them of the offence charged. There being no such 
evidence on the record, to convict Bansidhar and Kanhaia Lai 
upon the so-called confession of Kehri would be illegal. 

I am fully conscious that the fact that the confession 
was retracted and that independently of it there is no 
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evidence which would be sufficient to convict the accused of 
the several offences with # which they have been chargedf 
makes it necessary to eiamine the confession most care- 
fully and to consider with equal care the circumstances 
under which it was made. 

I will consider first the two objections put forward on 
behalf of Kehri. 

The murders were committed on the 13th or 14th April 
1906. Kehri was not arrested until the 10th of June 1906, 
and the confession was placed on record just two days after 
his arrest. I find that the arrest took place in Agra. The 
officer who arrested him was a police officer from the Dis- 
trict of A ligarh. Upon his arrest he was not take*n to th8 
Agra police station, though that station was within a few 
paces of the place of arrest ; the officer who arrested him, 
produced him at once before a Magistrate of Agra,* asked 
for a remand and stated that he wished to take the prisoner 
to appear before the Magistrate of A ligarh. On his way to 
A ligarh the train would pass Hathras, and the prisoner was 
undoubtedly taken to Hathras police station t>n the 1 1 th 
and not produced in the Aligarh Magistrate's Court before 
the 12th. # * • 

Mr. Satya Chandra contended that the above procedure on 
the part of the arresting officer (especially his acting without 
consulting the police at Agra and his breaking journey at 
Haihras) was irregular, and being irregular, open to grave * 
suspicion. He also points to a passage in the evidence given 
by Abdul Ghafur Khan, the arresting officer, in which he 
says that when be arrested Kehri and got the remand he 
wanted Kehri to make a statement. The evidence then con- 
tinues as follows :— " He said that as the Inspector was in- 
vestigating he would make his statement to him. On the 
way to Hathras he asked me to send for his relatives. I 
did so. I reached Hathras with accused on 11th June, at 
2 p.m. The Inspector had not then arrived. He came during 
the night of the 1 1 th at 8 or 9 p.m. and I put accused before 
him next day. Neither I nor any of my subordinates ill- # * 
treated him." He maintains that the proper inference to 
be drawn from this is that the police were between the 10th • 
and the 12th using inducements to make Kehri confess and 
that the statement made by Kehri on the 12th was made 
under this inducement. The probability to, he adds, tint the 
inducement was a promise of pardon. 

I have considered these arguments very carefully. I 
have also taken into consideration the fact that the Mag is-* 
tra(e who recorded the statement appears to Have recorded 
it after satisfying Himself that Kehri was not making the 
the statement under any Inducement, threat or promise, and 
also the further, fact that the prisoner has never up to 
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the date oj this appeal put forward the plea that he made 
the statement under the influence of any inducement. 
Before the committing Magistrate he denied having made 
any statement ; and he added details of vile torture to which 
both there and in the Court of Session he says he was 
subjected by the police. 

I have no doubt that the police did send for his re- 
latives and that he was ovcrpersuaded by his relatives* 
or by the police, or by both, into making the statement 
Which he did make on the 12th of June, but I am satisfied 
that he was not duped into it by a promise of pardon, and 
that what he stated about torture is absolutely untrue. 
I consider the record as made by the Deputy Magistrate 
and the evidence of Major Woodwright as conclusive on 
this point. The probabilities too are against it. This is* 
not the first time tnat Kehri has been under police arrest. 
He belongs to a class who are not ignorant of police me- 
thods, and I feel snre that if any inducement of pardon 
had been held out to Kehri he would, on finding that the 
police were playing him false, have alluded to it on one 
of the several occasions on which he subsequently did make 
statements. m 

I do not consider tne confession open to exception 
on the ground that it was made under inducement brought 
about by torture or by any other irregularity. I fail to 
•find this or any other misconduct on the part of the police. 

Coming to the statement itself (and I have examined 
it carefully both with and without the aid of the vakils who 
appear for the convicts) I do not find in it traces of its being 
a manufactured story. It is a very long and very clear 
statement. It is consistent throughout and Kehri most 
clearly takes upon himself the responsibility of the murder 
of both the deceased. It is a statement which I consider 
so probable that I have no alternative but to act upon it as 
being the truth, at any rate in what concerns Kehri ; and 
find myself asking the question, Is there any provision 
• of law which renders it inadmissible so far as Kehri is 
"concerned P It is true that it was retracted, but the very way 
in which it was retracted leads to the conclusion that the 
retracted statements are the improbable and the original 
statement the probable statement. 

Giving full wsiigbt to tl^e danger of acting upon re- 
tracted confessions, as I can find nothing in the law which 
says they that cannot be used against the person who 
makes them. I find •myself compelled to accept the 
"statement made by Kehri as a true statement which 
convicts him of the offence of which he is charged. 
Both the character of the confession and circumstances 
under which it was taken indicate to my mind that the 
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confession was a \oluntary confession when it was made 
and that when Kehri says he and Kalian went and killed, 
Qhafur and Muhammad Ayub, he was telling the truth. 
A prisoner may be convicted < n his own confession without 
any corroborating evidence, and this Court had held that, 
evlh when a confession has been retracted if a Judge 
believes that that confession contains a true account of that 
prisoner's connection with the crime, he is bound to act, so 
far as that prisoner is concerned, on the confession which 
h^a, believes to be true* (Queen- Empress v. Maiku Lai, I.L.R., 
20 AIL, 133).* I do not therefore propose to consider further 
in his case the corroborative evidence beyond saying that 
there is such evidence. I believe the confession, and this iu 
itself makes it necessary to dismiss the appeal of Kehri. 

I next proceed to consider the case of the appellants 
Kanhaia liaf and BansidhaK 

Does the laev anywhere forbid a Court in this country 
from considering at all against persons tried jointly for 
the same offence a confession made by one of each persons 
Affecting himself and the' persons who were being tried 
jointly, when such confession has been subsequently with- 
drawn ? It appears to me that this is a limitation which does 
not exist in and would have to be introduced into the words 
used in section 80 of the Indian Evidence Act 1872, and that 
to do so will be notto follow the law as it stands but to legis- 
late. By making the confession, especially where it is 
made under the protection of a Court, the person who 
makes the confession has exposed himself to the pains and 
penalties prescribed for the offence and we have this guaran- 
tee quantum valeat for jhe truth of the statement. If may 
be a weak guarantee, but it is some guarantee, and I cannot 
agree that the retraction of the confession, especially if 
that retraction bears on the face of it indicia of being false, 
can still further weaken the value which attaches to it when 
it has once been made. If something said by the prisoner 
afterwards puts a Court upon inqniry and raises the sus- 
picion that it is inadmissible as a confession that suspicion 
may prove to be well founded or may engender* doubt and 
make it safe, to hold that it is inadmissible, and the fact 
thaethe prisoner made it together with all contained in it 
vanishes, so to speak, into " thin air " and there is no longer 
any basis, so far as the confession is concerned, for in- 
ference of any kind. But if that something so said af tewrards 
by the prisoner turns out to be false, we are thrown back 
upon the original conclusion that until the contrary to 
shown the confession is primd facie voluntary and is ad* 
missible. Sectibn 80 adds that under the circumstances 
set out in that section it may be taken into consideration 
against others, and I agree with what Garth, OJ., laid 
down in Empress v. Ashootoeh C hue ker butty (I.L.R., 4 Osfc., 
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488, at p. 490) when he says :— "I do notf see in what other 
way it can be taken into consideration than a9 evidence, 
ttere ia no provision in the section by which the 
confession is to be receivable against one prisoner 
in any way, and against the other prisoner in another 
way. But although the section does, in niv opinion, 
make the confession admissible in evidence against either 
prisoner, the weight which ought to be attached to such 
evidence and the question whether Jaken bji itself, it is 
sufficient in point of law to justify a conviction js a questic% 
for the Judge who tries the case. " • 

He goes on to say :— " A confession by prisoner A which 
involves the guilt of prisoner B is of itself, unsupported by 
other testimony, evidence of the weakest possible kind 
against B. It is simply a statement of a third* person not 
made upon oath or affirmation, and 1 am of opinion that no 
Court ought to convict prisoner B upon snclievidence." 

I accept the first part of this 'statement as a sound 
exposition of the law upon the point and one with which 
I am prepared to agree ; but with regard to the second portion, 
and with the utmost respect to the eminent Judge who 
delivered it, I can only accept it with the reservation that 
it does not take into sufficient account the sanction which 
such a statement has from? first, the fact that the confessing 
prisoner has brought himself within the penalty of the law, 
*nd from the further fact that the statement is made in 
the presence and hearing of the co-accused, and it is there- 
fore too much to say that it is evidence of the weakest 
possible kind. I go on to consider whether in the confession 
of Kehri there are any reasons evident upon the face of it 
which would disentitle that confession from being consi- 
dered at all. Such a consideration would be the existence 
of malice on the part of Kehri against either Kanhaia Lai or 
Bansidhar or against both, the existence of any ground for 
the inference that the police who conducted the investigation 
wee wrongly interested in establishing a conviction against 
these men or either of them, or any indication that Kehri was 
trying to save himself at their expense. I find no trace of 
any ground for suspicion of this nature. Kehri, if actuated by 
any motive, may reasonably be supposed to be actuated* by 
motives friendly to his masters. There is m>t a vestige of any 
evil motive on the part of the police who conducted the inves- 
tigation, and Kehri in his confession does not anywhere 
appear to attempt to save himself at their expense. He 
does not attribute to them any conduct which is on the face 
of it absurd or improbable. 

Is the confession supported by other independent un- 
impeached testimony in any particular point or points 
which affect Bansidhar and Kanhaia 1a\*- Queen v. Moh'sh 
Bi$wa$ (19 W. R, Cr. R., 16; P I find that as regards 



Kanhaia Lai it is corroborated by such testimony tn regard 
to motive on his part, in regard to the meeting between 
Bansidhar, Kanhaia Lai, Kalian, Kehri and Bhopal 
(vide testimony of Faiaz Husain) on the 12th of AprjJ. 
There is also the fact that Kanhaia Lai did go to the railway 
station on the 12th and on the 13th of April. I have exa- 
mined all the evidence bearing on this by. and in the light 
#f, the criticism applied to it by Mr. Kedar Nath, anYl I 
find no difficulty in accepting it. It is, I consider, both in- 
dependent and unimpeachable. There is the fact that he 
absconded. In the case of Bansidhar this evidence is not 
quite so strong and we have not the visit to the railway 
station. There is the possibility that Kehri may have, 
got into the habit of viewing the two partners as to- 
gether and of the same mind in all transactions and have 
thus been led to supposing that BanBidhar must have taken 
part in an affair of such magnitude affecting the business. 
This too may have affected the evidence of the other 
witnesses, notably that of Faiaz Husain. It is at test 
a weak duubt, but weak or strong I am boimd to give 
him the benefit of it. 

I would accept the appeal of Banskjjiar, set a«ide tbe 
conviction, find him not puilty "i>f the offence with which 
he is charged and direct his immediate release. 

Considering then both the statement of Kehri and the 
independent evidence by which it is corroborated, I consider - 
it proved tfcat Kanhaia Lai did abet the murder of Ghafur 
Bakhsh and of Muhammad Ayub on the 13th of April 1906. 

The murder was a deliberate and carefully planned 
murder, in which there are no extenuating circumstances, 
and there can t>e only one sentence. 

I would dismiss the appeal of Kehri and Kanhaia Lai, 
confirm the convictions and sentences and direct that the 
latter be carried out according to law. 

• Richards, J.— Bansidhar and Kanhaia Lai are brothers 
and carried on the business of printers, book-sellers and . 
publishers at Agra. # w 

It is alleged that Bansidhar and Kanhaia Lai insti- 
gated the appellant Kehri and a man named Chandao, 
Aherias by caste, to murder one Ghafur Bakhsh. Ghafur 
Bakhsh carried on t he same business in Agra as the appellants 
Bansidhar and Kanhaia Lai. The case for the prosecution 
is thnt intense enmity sprung up between Bansidhar and 
Kanhaia Lai on the one side atufcGhaf ur Bakhsh on the other. 
A s the result of this enmity Bansidhar and Kanhaia Lai* 
determined to get rid of Ghafur Bakhsh and conspired with 
Kehri and Chandan for his murder .• In pursuance of this 
conspiracy Ghafur Bakh?lfand his manager Muhammad Ayub 
were decoyed to a .jungle near a place called Pdra and there 
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brutally murdered by Chandan, Kebri, and two other per- 
sons. It is not alleged that Bansidhar or Kanhaia Lai took 
any part in the actual murder. Notwithstanding the very 
a^hle way in which each division of the evidence has been 
criticised by Mr. Etdar Nath, I have no donbt that great 
bitterness due to trade rivalry did exist between Bansidhar 
and Kanhaia Lai and the deceased Ghafur Bakhsh. The 
evkfence on this point has been fully dealt with by the 
learned Sessions Judge, and I deem it unnecessary to refer 
to this part of the evidence in detail. 

On the 14th of April 1906, the dead bodies of two men 
were found near the Railway line in the vicinity of a village 
called Ahan. There can be no doubt whatever that the 
corpses were the corpses of Ghafur Bakhsh and Muhamma^ 
Ayub. It was notr known whose the bodies were at the 
time Hut they were photographed and subsequently recog- 
nised. Whoever we|p the culprits, there is also no doubt 
that Ghafur Bakhsh and Muhammad Ayub were brutally 
murdered. 

A false story was invented that a printing press which 
belonged to a maji named Tota Ram was for sale, and by 
* means ot this story Ghafur Bakhsh and Muhammad Ayub 
were decoyed to the place where they met their death. The 
deceased left their homes at A gra to go to Pora to nego- 
tiate for the purchase of the printing press. This is»all 
clearly proved. The question remains whethe% the guilt 
of all or any of the appellants is established. Kehri made 
his confession shortly after his arrest He was in the em- 
ployment of Bansidhar and Kanhaia Lal ; and in his confes- 
sion he states that his employers Bansidhar and Kanhaia 
lial asked him to get a man to kill Ghafur Bakhsh, that he 
went to his own village, a place called Ramnagar. about 
six miles from the spot where the bodies were after- 
wards discovered, and brought from thence his uncle 
Chandan, that he produced Chandan before Bansidhar an<t 
Kanhaia Lai in Agra, that the false story of the printing 
% press end sale was then concocted and that eventually 
Ghafur Bakhsh and Muhammad Ayub on the 13th of April 
* 1906 went from Agra to Pora by train and thence to the 
jungle where they were murdered by Chandan himself 
and two other persons, one named Kalla* and the other 
KunAan. He says Chat subsequently in his presence Kanhaia 
I^al paid Chandan seven sovereigns of 15 rupees for what he 
has done and promised to pay him more when the whole 
thing was hushed up. "In this confession Kehri does not say 
* specifically t*ho it was who asked him to get a man to kill 
Gaf ur Bakhsh. His wojrds art) " Bansidhar and Kanhaia*Lal 
told me in their Fress that I shou^i bring a man to murder 
Ghsfur." There in no doubt but that Kehri intended by his 
confession to implicate both Bansidhar and to Kanhaia Lai 
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bat he attributes separate and distinct action to Kanhaia Lai 
who, he says, went to the Railway station on two occasions, 
first, on the 12th April and, secondly, on the 13th evidently 
to see that the deceased actually started on their fatal 
Journey. He also alleges that Kanhaia Lai paid Chandan 
his reward a« also a sum of 1 rupee and 4 rupees to Kehri 
and Kalian respectively. He makes no similar allegations 
against Bansidhar. Apart from the confession of Kehri 
the direct, evidence against Bansidhar and Kanhaia Lai is 
tfot very strong. A motive no doubt is established, and 
the false story .which induced the deceased to leave Agra 
and go to Pora was just such a story an might be invented by 
Bansidhar and Kanhaia Lai. They knew that Ghafur Bakhsh 
would be a likely and willing purchaser tor a printing press 
of the description supposed to be on sale. Bansidhar and 
Kanhaia LA are much more likely to have concocted such 
a story than the A her i as Kehri or Chandan. Some weight, 
but not an undue weight, must be given to the fact that, 
while it is proved that enmity existed between the appel- 
lants Bansidhar and Kaghaia Lai and Ghafur, it is not 
suggested that either of the deceased had any other ene- 
mies in the world. The learned Government Advocate has 
admitted, as he was bound to admit, that unless the con- 
fession of Kebri could be considered the case for the prose- 
cution must fail. 9 Without the confession of Kehri the 
evidence against all the accused is quite insufficient This 
being so, it will be well now to consider whether or not we 
ought to admit this confession. I feel that this considers* 
tion is the most important part of the whole case. 

Kehri was arrested on the 10th June. His confession 
was recorded in accordance with law by a Magistrate on 
the 12th of June. On the 16th or 17th of the same month 
he placed a petition in the bands of the authorities in which 
he complained that he bad been tortured by the police with 
a view to bis making a statement On the 25th July Kehri 
denied that he had made any statement to the Deputy Ma- 
gistrate, or that he bad ever been before him, and he alleged, 
cruel illtreament against the police. In bis examination at 
the trial Kehri still denies that he ever made the confession 
bef§re the Magistrate, and he repeats his allegations of 
torture against the police. 

On the 13th of June Kalian was arrested and on the 
14th he was placed in the same lock-up as Kehri. Kalian 
was a fellow servant with Kehri in Bansidhar and Kanhaia 
Lai's employment I find that there is no truth in the 
allegations of cruelty made by Kehri. He made no com- 
plaint to the Deputy Magistrate when he made his confes- 
sion on the 12th June. He made no complaint when be 
was admitted to jail on the evening of June 12th nor on 
the morning of the 13th when Major Woodwright saw him. 
He did complain on the 16th or 17th, and Major Wood- 
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wright then examined biro, bat found nething that would 
corroborate his story. Kehri's denials that he made the 
confession at all to the Deputy Magistrate and that he was 
brought before him are obviously false. I agree with the 
learned Judge that Kdhri's petition and retraction may 
probably he traced to the fact that Kalian, his fellow servant, 
was placed with him in the same lock-ug on June 14th. 
It is then contended on behalf of the accused that the 
confession appears by the evidence to have been ^caused by 
the inducement or promises of the police. Kehri himself 
never alleged that it was. At the same tjiue we would 
reject the confession if we found any thing to show that 
any promise or inducement was held out to him. The 
vakils for the accused strongly urge us to consider on 
this point the evidence of Abdul Ghaffar Khan and Mu- 
hammad Ishaq Khan. The former said : -'• Wlfbn I arrest- 
ed Kehri and got a remand in Agra on the # 10th, I wanted . 
him to make a statement. He said that as the Inspector 
was investigating he would make his statement to him. 
On the way to Hathras he asked me to send for his rela- 
tives. 1 did so " 

Muhammad Ishaq Khan says :— " It was only on the 
12th June I learned that Kehri wished to make a state* 
ment. Two of his friends were there and they said he 
woald tell the truth if he were promised m pardon. I said I 
could make no promise and that if accused wished to make 
a statement he could. 1 told him that power to pardon 
rested wi'h the Court." 

It is urged that we ought to draw the inference from 
this that the Sub-Inspector of Hathras was holding out to 
Kehri a promise of pardon, and the confession was wrongly 
obtained, and therefore irrelevant under section 24 of the 
Evidence Act. The Government Advocate on the other 
hand contends that no such inference should be drawn, that 
the Sub-Inspector was quite justified in asking a man 
whom he had arrested to make a statement He did not 
ask him to make an untrue statement or any particular 
statement, and he made no promise and that Muhammad 
expressly states that he told Kehri's friends^hat he could 
not promise a pardon. The Government Advocate furtfier 
points out that it is not any statement made by Kehri to 
the police that is offered in evidence, but the confession 
made t$ the Deputy Magis rate after Kehri had expressly 
stated to the Magistrate that he made his confession of his 
own free will without any inducement, threat or promise. 

The confession was taken in accordance with law : there 
is nothing whatever in the confession itself to show that 
Kehri was making it on account of any promise or induce- 
ment After most careful and anxious • consideration, I 
have come to the conclusion that there is nothing in the 



confession or the evidence to " make it appear " <4o us that 
the making of Kehri's confession was caused by any induce- 
ment, threat or promise. This being so the confession is 
relevant and must be taken into consideration not only as 
against Kehri but also as against Lansidhar and Kanhaia 
Lai. Later on I will deal with the question how the con- 
fession ought to be considered with regard to each of the 
appellants. The case for the prosecution is that the false 
Story about the press was told to Ghafur by Chandan, the 
uncle of Kehri. Kehri in his confession says that it was 
Chandan who told the story. The evidence of Riaz Bakhsh 
and Faiyaz Husain is that a stranger who gave his name 
as Bhopal came and told the story to Ghafur. The^prosecu-^ 
tion of course say that the man who called himself Bhopal 
eras Chandan. There is some discrepancy between the 
evidence of these two witnesses and the confession of Kehri. 
Kehri says that Chandan came to Agra, had an interview 
with Ghafur, went away for three dayf and then returned, 
and after two or three days' stay in Agra took away the 
deceased. Both Riaz Bakhsh and Faiyaz Husaii* only speak 
of Bhopal coming on the 12th and 13th. Faiyaz Husain 
says he did not come before. The two different accounts 
are not irreconcileable because Bhroat might have come on 
the occasion mentioned by Kehri without either Riaz 
Bakhsh or Faiyaz Husain's knowing of it. The point is 
onljrimportant as a test of the validity of Kehri's confes- 
sion, becausf I have not the slighest doubt, apart altogether 
from the confession, that a false story about the press was 
told to Ghafur by a strange man who called himself Bhopal. 
We will now consider whether the prosecution have proved 
the identity of Chandan. The prosecution relies first on' 
the description* given from the first of the stranger who 
gave the name Bhopal. This coincides with the description 
of Chandan. Then comes the evidence that Kehri visited 
Chandan at their village Ramnagar ; that they left the 
village together, and there is strong evidence that Chandan 
was seen in Agra about the J 2th or 1.3th of April : it is also 
proved that when Chandan returned to Ramnagar he had • 
money and was able to redeem ornaments and purchase 
grain ; lastly, there is the undoubted fact that Chandan has * 
absconded. If we believe the confession of Kehri we can 
have no doubt tfeat Chandan and the man who gave his 
name as Bhopal were one and the same fferson. Kehri in 
his confession never mentions the name Bhopal. This does 
not at all show that the men were the same, perhaf>s rather 
the contrary. If, however, the confession was false and 
suggested by the police it is hard to believe that Kehri 
would not have said^that the murderej was Bhopal or that 
Chandan had given the name Bhopal. There is another 
discrepancy, in the details of the story told by Kehri and by 
some of the witnesses for the prosecution. Kehri say 
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(apparently speaking of the visit to the Railway station on 
the 12th when the train was missed) : — " When we were 
going to the station Ghafur met an old man. .... .and Gha- 

fnr had told him to tell his son to send paper cover to the 
station." There is s6me inaccuracy about the translation. It 
would seem that what Kehri said was that Chandan had told 
Kanhaia Lai that Ghafur had met the old man. This is much 
more probable, because of course Kehri was not going to th§ 
station with Chandan and Ghafur. Nevertheless the inci- 
dent of meeting the old man and sending for the paper 
cover is represented as having taken place on the 12th and 
not on the 13th by him. Khwaja Bakhsh distinctly says 
that the •incident took place on the 13th and Ata-ullah 
makes it quite clear that the incident, if it happened at all, 
happened on the 13jji. * 

It may be that Kehri made a mistake in his confession 
about the day on whi* h this happened. It is also possible 
that the Deputy Magistrate in recording the long statement 
mistook Kesri's meaning. The discrepancy certainly exists 
and has not been explained. Male Khan, who is alleged to 
be, the old man whom Ghafur met, says that Ghafur did ask 

* him to tell his son to send his prayer book and that he did 
so. He does not mention the date. This witness was > con- 
sidered a very hostile witness by the prosecution. He denied 
the rest of the statement he made before the committing 
Magistrate and his prosecution for false evidence has been 
ordered. There is also some discrepancy as to the dates of 
Chandan' s departure and return to his village Ramnagar. 
This uncertainty as to dates is almost universal in this 
country, so much so that one might almost suspect- a case 
when the dates fitted in too well. The question is, do the 
several discrepancies I have mentioned cast such suspicion 
on the confession of Kehri as to make me disbelieve it, or 
any rate feel that I ought not to act on it P 

The circumstances mentioned in the confession coultJ 

* not possibly have been invented by the police. Kehri was 

* on the best of terms with his employers Bansidhar and 
Kanhaia Lai. There is not the smallest reason why he 
should have implicated them unless he was compelled to do 
so by the police. Mr Kedar Nath has told us that he was 
employed by Bansidhar and Kanhaia Lai to defend Kalian 
and the petition of appeal of Kehri is signtd by Mr. Kedar 
Sath as well as Mr. Satya Chandra. The confession of 
Kehri in part is corroj>oratdd by direct evidence, some of 

* it absolutely uncontroyerted ; it is also corroborated by cer- 
tain facts and circumstances. After careful consideration 
I have come to the conclusion that the confession of Kehri 
is substantially true. The next question is how far it can 
or ought to be used against the several accused. Kehri 
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confessed himself to be one of the actual murderers of 
Ghafur Bakhsh and Muhammad Ayub ; his confession affect- 
ed the other accused who were being tried for the same 
offence, and section 30 of the Evidence Act enacts that such 
a confession under such circumstances may be taken into 
consideration against the person who makes the confession 
and his co-accuse^ Section 3 of the Evidence Act explains 
or defines the expression ♦' prove d " as follows :— " A fact is 
said to be p^pved when After considering the matters before 
i#the Court either believes it to exist or considers its 
existence so probable that a prudent man ought under 
the circumstances of the c particular case to act upon the 
supposition that it exists." I agree with the Full Bench 
decision of the Empress v. Ashootosh Chucker butty tht 
the meaning of the legislative enactment in section 30 of 
the Evidence Act that a* confession may be taken into 
consideration by the Court is an enactment that the Court 
may treat the confession in the circumstances provided for 
by the section as evidence. The weight to be given to such 
evidence and the way in which the Court ought to scrutinize 
such evidence is another matter depending upon the parti- 
cular circumstances of every case, but in all cases the Court 
should approach the consideration of such evidence with 
the greatest caution and with at lajast the caution with which 
the Courts have always approached the consideration of the 
evidence of an accomplice or informer. In the end, it seems 
to me, that the question which the Court must ask itself is, 
do we believe the confession P It is urged on behalf of 
the appellants 2 and 3 that, if the Court were to believe all 
the evidence that lias been given against these appellants 
other than the confession of Kehri, they could not be con- 
victed, and that this being the case the confession of Kehri 
cannot be used to supply the missing links in the chain of 
the evid< nee, and a passage in the judgment of Jackson, J. 
in the case I have just referred to is quoted in support 
The learned Judge says, at p. 491 of the report :— " In my 
opinion the confession spoken of in section 80 of the Evi- 
dence Act, to put the intention of the Legislature into a 
common English legal phrase, is evidence. .... .but I think 

at the same time it is not singly sufficient to support a con- 
viction, that is to, say, an accused person other than he who 
has confessed cannot lawfully be convicted upon such con- 
fession alone, nor in my opinion ought he to be convicted 
on the ground of such confession corroborated by circum- 
stantial evidence unless the circumstances constituting 
corroboration would, if believed to exist, themselves support 
a conviction." 

Now in the present case, if we believe the evidence, it is 
proved that apffellants 2 and 3 had a motive for getting 
rid of the deceased. It is proved that the deotased was 
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murdered by a person in their employment with the assist- 
ance of other persons. It is proved that the employe* was 
on the best terms with his employers, and that he had any 
quarrel w.th the deceased other than the quarrel oj his 
employers is not suggested. It is proved that the murder 
was committed for a reward given to tt» murderers as the 
wage for the act, and there is evidence that one of the 
murderers, not the employe*, was sqen with the two appel- 
lants shortly before the murder was comcmtted. N&w I 
think it roust be admitted that all these facts, even if 
believed, would not warrant th« conviction of the appellants 
2 and 3. The missing link in the chain of the evidence is 
that there is, apart from the confession, no evidence to show 
that the appellants 2 and 3 or either of them instigated the 
servant or anyone else to commit the murder, nor is there 
any evidence to show that the reward which was paid for 
the murder was paid by the appe Wants 2 and 3 or either of 
them. Can the missing links be supplied by the considera- 
tion of, or, as I prefer to calHt, the evidence of the confes- 
sion of JCehriP This High Court has decided that an 
accused person can be convicted on the unsupported evidence 
of an approver. I can imagine many cases in which it 
would be impossible forthe Court to disbelieve a confession, 
and. I can see no reason why a Cotfrt could not legally 
convict an accused person on the unsupported evidence 
afforded by the confession of a co-accused. At the same 
time I think that it is very seldom that a Court would or 
ought to convict on the unsupported evidence afforded by 
the confession of a co-accused or tfee evidence given by an 
a<xtt>mplice. At the same time I cannot agree with the dic- 
tum of Jackson, J., in so far as he says in the passage quoted 
that such a conviction would be unlawful 

A 8 I have already said, I believe that the confession of 
Kehri is substantially true. Taken as a whole, it is amply 
corrobotated by the other evidence in the cnse. A motive 
has been proved against Hansidhar and Knnhaia L<i1, and 
Kehri, their servant, has confessed to having taken part 
in the actual murder. I feel that I am bound #o act 
on the confession. I have already pointed out that, the 
evidence against Hansidhar is not the same as against 
Kajahaia Lai. I have very little doubt that he kn*w of and 
approved of the murder, but I do not think that it 
would be safe to convict him. I would therefore dismiss 
the appeals of Kehri and Kanhaia Lai and acquit 
Bansidhar. 

By thu Court.— The appeal of Bansidhar is admitted. 
Tne conviction and sentence in his case are set aside. The 
appeals of Kehri and Kanhaia Lai are dismissed : the convic- 
tion and sentences are confirmed, and we direct that the latter 
be carried out according to law. • 



BAREILLY. First Appeal from Order February 13 

No. 61 of 1906. 
Kadhu Singh (Plaintiff) ... ... Appellant, 

Baljit Singh and others (Defendants) ... Respondents. 

Civil Procedure Code, $. 606— Arbitration — Application for 
reference tiyned by pleader holding a defective vakalat- 
namah. 

An application under section 506 of the Code of Civil 
Procedure for a reference to arbitration was made by the 
parties to a pending suit. This application was 6igned on 
behalf of the defendants by some of the defendants personally, 
and on behalf of the others by a pleader. It appeared, bow. 
ever, that the pleaders vakalatuamah had not baen signed 
by one of the defendants on whose behalf the pleader had 
signed. Held that, in the absence of aro circumstance to estop 
the defendant who had not signed from objecting to the 
reference, the reference to arbitration and all subsequent pro- 
ceedings founded thereupon were invalid. Pit am Mai v. 
Saiig Ali !. L. R., 24 All., 229 distinguished. 

The facts of this case sufficiently appear from the 
judgment of the Court. • 

Muhammad IsSaq Khan, Jang Bahadur Lai and Surendra 
Nath Sen, for the appellant- # * « 

Gohind Prasad and Sital Prasad Qhosh, for tbe res- 
pondents. 

Knox and Richards, JJ.— Tuis was a suit to enforce 
a mortgage. The mortgage was made by one Kunjal Singh. 
He, his sons, grandsons and great grandsons were all made 
liarties to the original su't, and the plaintiff sought to 
obtain a decree against ihe joint ancestral property of 
the defendants. A joint written statement was filed on 
behalf of all the defendants by a pleader named Munna 
LhI. The suit was subsequently referred to arbitration, and 
an award, which we have no reason to think to be an un f air 
or unreasonable award, was made. It, however, appears 
that the original vakaUt namah given to Muina Lai was not 
signed by one of the defendants, Daryao Singh. The sub- 
mission to arbitration was signed by three of the dffendanfS, 
namely, Baljit Singh, Punni Singh and Tara Singh. Munna 
Lai purported to sign on behalf of the other defendants. 
An objection was taken to the award by two of the defen- 
dants, namely, Lochan Singh, and Hem Singh. Tne objec- 
tions appear t*> have been frivolous. The objections were 
overruled by the Subordinate Judge, and a decree was 
passed on the award. Da#yao Singh appealed, and the 
District Judge allowed his appeal and set aside the decree* 
«n the ground that there was no * reference %y the parties 
to the suit on tfte application ofrall the parties in person 
or by a pleader specially authorized in writing in that 
behalf." It is»admitted that Daryao Singh never executed 
the original vakalatnamah or the reference to arbitration 
and, accordingly, it is quite clear that unless Daryao 
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Singto is estopped from denying the validity of the 
reference, there was no reference by him within the 
meaning of section 506 of the Code of Civil Procedure. We 
find no facts or circumstances which would enable us to 
say that the "declaration, act or omission" of Daryao 
Singh estopped him from setting up the case he made in 
his appeal to the District Ju<1ge. The law provides the * 
mode in which these references of suits to arbitration 
are to be carried out and it was the duty of the appellant 
to see that the submission to arbitration was in due form 
and binding on all the defendants. It is said that if Daryao 
Singh did **not authorize Munna Lai to file the written 
statement, he admitted the plaintiff's claim, and, according- 
ly, that there was n<* " difference " between him and tlie 
plaintiff/iand that, therefore, he was not a necessary party 
to arb tration. In support of this the case of Pitam Mai 
v. Sadiq Ali (I. L. R.. 24 All., 229) has been cited. It was 
there contended that it was necessary for the validity of 
an award that all parties to the suit should be parties to 
the award. The Court held that it was only necessary to 
bav&the parties to the sui^ parties to the award between 
whom the differences submitted to arbitration existed. The 
present case is cleasly distinguishable. Here the plaintiff 
seeks to bind Daryao Singh by the award and by the decrje 
which incorporates the award. He seeks to bind Daryao 
Singh as if he were expressly a party to the award and 
the decree founded thereon. A second point was urged 
here by the appellant, namely, that the decree at the most 
should be set aside only as against Daryao Singh. We 
do not agree with this contention. The ground of the 
decree was the award, which award was founded on the 
reference, and unless the reference was valid under the 
provisions of section 606 of the Code of Civil Proce- 
dure, the award and the decree were invalid and, in 
our opinion, proceeded on a ground common to all the * 
defendants. 

The only remaining question to be dealt with is the 
question of costs. We find that all the defendants were 
members of a joint Hindu family. They were represented 
by a single pleader, Ajunna Lai, and Daryao Singh's father, 
Tara Singh, signed the vakalatnamah and also*, he reference. 
We strongly suspect that Daryao Singh was fully aware 
of the proceedings. In fact it i* hard to conceive how he 
cad be ignorant of them. There is a great deal which 
induces us to* think that this is the last attempt t$ 
get rid of what was really an honest # award by Mr. 
Banerji. We dismiss the appeal an<f direct that the costs 
of all the parties represented here shall abide the decision 
of the case. 



MIRZAFUR. First Appeal No. 50 of 1905. March 19. 



Sahdeo Singh (Plaintiff) 



... Appellant, 



Ramnandan Singh and others ( Defendants , Respondents. 

Hindu law— Gift b^ wdiows of property of their deceased hus- 
band — Adoption by donors — Suit by adoptive son to recover 
from donees^- Limitation* — Act No. XV of 1877 (Indian 
^imitation Act), sch. II, art. 141. 

The two widows of one Sheoparsan Singh in 1876 made a 
Rift of certain property of the deceased husband to Kabilasi 
Kunwar for life with remainder to Ramnandan and Jainandan. 
In 1878 the donors, in pursuance of an authority given by their 
husband, adopted one Sahdeo Singh. In 1882 Kabilasi Kunwar 
died and Ramnandan and Jainandan obtained possession of the 
property. In J 904 Sahdeo Singh sued Ramnandan, J ainandaa 
and their transferees to recover possession of the property the 
subject of the deed of gift of lfe76. Held that the suit wag 
barred by limitatfbn. Sheeramatu v. Kristamma (I.L.R., 26 
Mad., 143 distinguished^ 

The facts of this case sufficiently appear from the judg- 
ment of the Court. e 

O' Conor and Kalindi Prasad, for the appellant. 

Durga Charan Banerji, for the respondents. 

Banerji and Airman, JJ. — T^tiis appeal arises m a 
suit brought by the appellant 8ahdeo Singh, for recovery 
of possession of a five anna share in three villages, which 
originally belonged to one Thakur Sheoparsan 8ingh 
Sheoparsan Singh died, leaving two widows, Musammat 
Khatto Kunwar and Musammat Launga Kunwar, to whom 
he granted authority to adopt. In exercise of this authority 
the widows adopted the plaintiff Sahdeo Singh in 1878. 
Subsequent to the death of Sheoparsan Singh, and before 
the adoption, the ladies, jointly with one Muaammat 
Kabilasi Kunwar, the widow of a deceased brother of 
Sheoparsan Singh, executed, on the 28th of October 1876, 
a deed whereby the property in suit was given to Kabilasi 
Kunwar to be held by her for her life. The deed further 
provided that after her death Ramnandan and Jainandan, 
the sons of Kabilasi' 8 daughter, were to be owners of the 
said property. Kabilasi Kunwar died in December 1882. 
The last surviving Widow of Sheopnrpan Singh died on the 
21st May 1901. The present suit was brought on the 24th 
May 1904. It has been dismissed by the Court below as 
time-barred. The plaiutifif comes here in appeal, and his 
case has been well argued by the learned vakil who appears 
for him. We cannot agree with the reasons given by the 
learned Subordinate Judge for holding the claim to be time- 
barred, but we are of opinion that the conclusion at which 
he arrived is correct.* It is argued on behalf of appellant 
that the plaintiff's right of suit accrued in 1901 on the 
death of the last surviving widow of Sheoparsan Singh, 
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and in support of tMs contention the learned vakil relied 
on the ruling of the Madras High Court in Sheeramalu 
v. KrUtamma (I.L.R., 26 Mad., 143). In that case it was 
held that " where a Hindu widow alienates part of 4he 
immovable property belonging to her husband's estate 
and then adopts a son, the son cannGt «ne to recover 
possession of the property until # the termination of her 
widowhood. " The correctness of thi% view is« doubted by 
Mr. Mayne in the seventh edition of his woik on Hintoh 
Law at p. 261. It is, however, unnecessary for us to 
express any opinion on the question determined in that 
case, inasmuch as in our judgment the facts of the present 
ease are distinguishable from those of the case decided by 
the High Court of Madras. Under the terms *>f the deed 
of the 28th October 1876 no present right was conferred 
on Ramnandan and Jainandan. Their rigtfb was postponed 
until the death of Eabilasi Kunwar. • At the time when she 
died, +he estate of the widows of Sheoparsan Singh had 
determined by reason of the adSption of the plaintiff, so 
that when the right of Ramnandan and Jainandan, under 
the deed of 1876, came into existence, there was no estate 
left in the widows. The plaintiff, therefore, might have 
claimed the property immediately on the death of Musam- 
mat Kabilasi Kunwar, which, as we ha^ said, took place 
in 1882. Not having done so for upwards of twelve years, 
hfe right is, in our judgment, barred by the adverse posses- 
sion of Ramnandan and Jainandan and the persons 
holding under them. The alienation in favour of these two 
persons was, by the plaintiff's own admission, one which the 
widows of Sheoparsan Singh were not competent to make. 
We hold, therefore, though not for the reasons given by 
the learned Subordinate Judge, that the suit is barred by 
limitation. 

The learned vakil for the appellant next contends 
that the adoption of the plaintiff was made subject to the 
life estate of the widows. Assuming that such an adoption 
can be made, we are of opinion that there is no evidence 
to show that the adoption in this case was subject to any 
such restriction. For these reasons we dismiss the appeal 
with costs. * 



ALIGtaRH. Criminal Revision No. 88 of 1907. March 21. 
Emperor v. Niaz Ali. 

AH No. XLV of I860 {Indian Penal CWe),s. 211— Definition 

— Report of an offence without anyone briny named a* the 

perpetrator thereof. 

Before a case can be instituted under tection 211 of the 
Indian Penal Cede it must be proved that the person accused 
instii uted or caused to be instituted a criminal proceeding 
against a particular person with intent to caule injury to 
that person. 



The facts of this case sufficiently appear from the order 
of the Court. 

C C. Dillon, for the applicant. 

The Assistant Government Advocate (Porter), for the 
Crown. 

• Knox, J.— Niaz Ali has been convicted of an offence 
under section 211 of the Indian Penal Code. The facts 
found against him ars that he and one Ikram Ali were 
co-sharers in certain property, namely, a tree. The peti- 
tioner felled this tree, and a few days after made a report 
in the thana to the effect that part of it had been stoles. 
He asked for an investigation. He named no one, and 
•did not even suggest that he suspected any one. The 
police commenced investigation, and were informed by 
the petitioner that the wood was in the house of one Bashir 
Ahmad. The petitioner asked for fn immediate search. 
The wood was found, and the police commenced investiga- 
tion. They found that the wood was brought«into Bashir 
-Ahmad's house by one Majid Ali. Upon proceedings 
being taken against Majid Ali it was discovered that Ma£id 
Ali had removed the wood with the ctnsent of Ikram Ali 
and other co-sharers. Majid Ali then instituted proceedings 
under section 211 of the Indian Penal Code against the 
petitioner Niaz Ali. Before bringing his complaint,. 
Majid Ali4id not ask for sanction, and from the very first 
the contention was raised that without sanction criminal 
proceedings could not be taken against petitioner. Both 
the Courts below have overruled the objection, the learned 
Judge holding that the petitioner had by his action before 
the police instituted criminal proceedings. He has, how- 
ever, overlooked that before a case can be instituted under 
section 211 of the Indian Penal Code, it must be proved 
that the person accused instituted or caused to be instituted 
g criminal proceeding against a particular person with 
intent to cause injury to that person. No hostility . 
between Niaz Ali the petitioner and Majid A1i has* 
been established. All that has been found is that there 
is hostility between Niaz Ali and Ikram Ali, and that Majid 
Ali is Ikram Ali's nephew. I do not find sufficient proof of 
the intent requited by section 211. If all the facts found 
may be accepted+as facts beyonfl challenge, the case would 
appear to be one falling under section 182 of the Indian 
Penal Code, and the objection* taken from the first should 
have put the prosecutiou upon their guard and led them to* 
consider whether sanction was not required. • I find Niaz 
Ali not guilty of tlte offence of whioii he was charged, and 
set aside the conviction ^and sentence and direct that he 
be forthwith released, or if on bail, the bail bond be 
discharged, and the One or any portion of it, if paid 
be refunded. 
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MEERUT. Second Appeal Not 634 of 1905. April 18. 

Badam and others (Defendants) ... Appellants, 

a. 
Ganga Dei (Plaintiff) ... ... Responpest. 

Land-holder and tenant— Trees— Land-holler's and tenant'* 

right* an to tre*s on tenant's hold inc. 

fldd that in the absence of special agreement a tenant 
has, as against his landlord, a ri«lit to insist that so lon£ 
as his tenancy continues the landlord 6 hall not cut down 
trees standing on the tenant's holding. Deokinandan v Dhian 
Singh 1. L. rt., 8 All, 467), Rausalia v. Gulab Kumcar 
ll.LM.,21 All., 297- and kuttonji Edulji Shet v. The Collector 
of Thana (11 Moo., 1. A., 295) referred to. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Malcomson, for the appellants. 

7 f urga Charan <Banerji (for whom M. L. Sandal), for 
the respondent. 

TIicharos, J.— S j far as the present appeal is concerned 
the only claim I have to deal with is the claim of Ganga 
frei to an injunction to restrain the defendants from inter- 
fering with^ier cutting down and removing certain trees 
growing on the holdings of the defendants. Both sides 

• have expressly sta*ed thaj this is the only question in the 
present appeal. Ganga Dei is the zamindar. The defen- 
dants are tenants -either occupancy or non -occupancy. The 
plaintiff has given no special evidence from which # t he 

* existence of a custom or contract enabling her to enter 
the holdings and cut do^n and remove the trees can be 
inferred. On the other hand the defendants have failed 
to establish any proprietary right in the trees. The learned 
advocate for the defendants has argued the case on their 
behalf on the basis that, admitting the property in the 
trees to belong to the p'aintiff, and admitting that the de- 
fendants have no right to cut down and remove the timber, 
nevertheless the plaintiff has not, during the continuance of 
the tenancy, any right to enter and cut down the trees. 
There is no evidence that th * trees were planted by the 

^tenants, or that they arsfrnit-boaring trees. Mr. Malam^n 
states on his instructions that in the case of one of the 
► tenants the trees shelter his well He gives this as 
illustrating that even in an agricultural holding a tenant 
may have strong interest in the maintenance of growing 
trees* He cites in suppoi^ of his contention the case 
of Deolcinandan v. Dhian Singh (I.LR,, 9 All, 467) In 
that case the plaintiff sued to recover possession of certain 
zamindar i property. «The defendant was in possession 
*of certain ^>lots, part of the land the subject matter of 
the suit, as ex proprietary tenant. On these plots there 
were certain fruit an3 other trees, and it was held by 
Straight and Mahmood, JJ., that the defendant was entitled 
to the trees on the land. It is not quite dear whether the 
learned Judges intended to decide that the defendant 



(the tenant) could cut down, sell or remove the trees, but 
it is quite clear that the learned Judges were of opinion 
that the zamindar had no right to cut trees dorhlg the 
cogtinnance of the tenancy, and it is not necessary for the 
purposes of tlje present appeal for me to decide anything 
more than thajt the plaintiff is not entitled to cut, sell 
or remove the trees growing on the holdings of the 
defendants. •The on]f decision cited on the other side 
i#the case pi Kausalia v. Oulab Kunwar (I. L. B.,-21 
All., 297). In*that case Sir Arthur 8trachey, Chief Jus- 
tice, and Knox, J., held tha* the property in the trees grow- 
ing on a tenant's holding is by the general law vested 
in the zamindar and that in the absence of special custom 
the tenant i j not entitled to cut down trees. This case does 
not decide that in the absence of custom or contract the 
zamindar will have a right to cut and sell the trees grow- 
jng on a tenant's holding during the continuance of the 
tenancy. The case of Ruftonji Fdvlji Shet v. The Collector of 
Thana (1 1 Moo., I A., 295) was also referred to. That was a 
case in which a leasee from the Government sought damages 
against Government for preventing him from cutting forest 
trees f>r sale. Tne passage relied on is at p. 31 3 of the report 
and is in the following word a j-* M At the time, then, that 
this lease was madeMhe whole of the land and all the rights 
connected with the land, subject to such claims as third 
parties might have upon it, belonged to the Government 
The trees upon the land were part of the land and the 
right to cut down and sell those trees was incident to the 
proprietorship of the la/id." This again is no authority that 
the landlord is always entitled after he has made a letting to 
cut down trees, even though property in trees still remainsin 
him. Mr. Justice Mahmood in his judgment in the first 
case referred to wa* dealing with an exproprietary tenant, 
but the nature of the interest of anexpropr etary tenant 
differs only from the nature of he int-rest of an occupancy 
tenant by reason of the fact that an exproprietary tenant is 
entitled to occupy the land at a lower rate. The principle of 
the judgment geemsalso to apply to thecase of a tenant, who 
is eft her an occupancy tenant or an exproprietary tenant. 
But of course the«amindar in the case of a tenant who has 
no such " occupancy rights" will probably be able to carry 
out his wish with regard to the timber by bringing the 
tenancy to an end. 1 leave the decree appealed from undisturb- 
ed as regards the trees actually cut I allow the appeal, set 
aside the decrees of both the Ciurts below so far as it grants 
an injunction to the plaintiff restraining the defendants from 
offering obstruction to the plaintiff in cutting down, remov- 
ing and selling the trees (other than the trees actually cut) 
I do not intend and do not decide that the defendants 
have any rifeht in the trees save the right to insist that 
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during the continuance of the tenancy they shall not be cat 
down and removed by the plaintiff. The defendants will 
hare their costs in all the Courts. 



BAREILLY* First Appeal No. 135 of 1905, April 23. 

Gobind Krishna Narain « u 

and another (Plaintiffs) ... ... Appellants, 

KhunniLal (Defendant) ... ... R^pondent. 

Hindu law— Change of religion— Effect of conversion ofamenukr 
of a joint Hindu family to MuhammadanUm— Regulation 
No. VII of 1882, *. V—^Comptbrnise— Effect of compromise 
entered into by a Hindu female with a limited estate. 

Held that Regulation No. VII of 1832 did not abrogate 
the Hindu law as to the consequences of apostacy, but merely 
laid down for the guidance of the Judge a rule*under which 
he might refuse to enforce these consequences. Where, 
therefore, in a joint Hindu family consisting of a father and 
One son the father was converted to Muhammadanism in the 
year 1845, the immediate effect of ftuch conversion was to 
make the son *ole owner of the property which up to that 
time had belonged jointly to him and his father. 

Held&\vo that a compromise 1 made by a person holding 
a Hindu widow's or Hindu daughter's estate in the property 
of her deceased bus bund or father, is not binding on the 
reversioners, even though' it has been followed by a decree 
of Court, nor is a deeree on an arbitration award, one of the 
parties to the submission having been a Hindu widow, or 
daugllter ; but the reversiodWcan only be bound by a decree 
made after full contest in a bond fide litigation. 

Imrit Konwar v. Roop Narain Sttigh (6 C. L. R., 76), 
Sheo Narain Singh v. Rhurgo Koerry (10 0. L. R. f 337), Jeratn 
Laliee v. Veerbai <5 Bom., L. R., 886), Stmt Kumar v. Deo 
Saran ( I. L. R., 8 All., 365), Ram Sarup v. Ham Dei (Weekly 
Notes, 1907, p. 33) and Stapilton v. Stapilton (1 White and 
Tudor, 230) referred to. / 

The facts upon which the present suit and appeal 

are based are detailed in the report of the case' of Gobind 

Krishna Narain V. Abdul Qat/yum (I.L.R., 25 All., 544: 8.C., 

Weekly Notes, 1903, p. 137). Briefly, however, they are 

as follows :— The suit was one to recover possession of the 

whole of a village called ftiahlpur in the district of Bareilly, 

which had once formed part of the estate of one Ratan Singh, 

who died in 1861. The relationship between most of the 

parties concerned will be seen from the following pedigree :— 

RATAN SINGH = RAJ KUNWA*. 

(Became a Muhammadan in 
1845 : ob. 14th September 1851). 



tob. November, 1858). # 



Jiwan 
Kunwar = 
Ram Prasad 
(predeceased 
her father). 

i i • 

Chhatar Kunwar (d.s. p. Mewa Runwarfob. Khairati lal« 

April 13th, 1866; = 23rd March, I899)s Hulas 

Awadh Behari Lai AftabRai)* Kunwar. 



Daulat Singh = 8en 
Kunwar. 



(ob. January 
8th, 1851). 



A daughter 

(d. s. p.) 
ss Rajjan Lai. 
(ob. November 
9th, 1851). 



I 



gobind Krishna 
(plaintiff appellant). 



I 



Kashf Krishna 
(plaintiff appellant^ 



In 1846 Ratan Singh becatne a convert to Muhammadanism. 
Both father and son died in 1851, the son predeceasing the 
father. Sen Kunwar died in 1857 and Raj Kunwar in 1858. 
After the death of Raj Kunwar three claimants to ttie 
property of Ratan Singh (or Daulat Singh) arose, namely, 
Chhatar Kunwar, Mewa Kunwar and Khairati Lai the 
son of a daughter of Ratan Singh. These claimants in 
1860 settled their disputes by means of a compromise in 
virtue of which Chhatar Kunwar and Mewa Kunwar took 
8J annas of the estate and Khairati Lai 7} annas. Chhatar 
Kunwar died in 1866 and her share (4J annas) was taken 
possession of by Mewa Kunwar. Mewa Kunwar die*d in 1899. 
The present plaintiffs, sons of Mewa Kunwar, alleged that 
their mother and aunt had no authority to enter into 
the compromise of 1860 so as to bind them, and that' 
accordingly the share taken by Khairati Lai under that 
compromise could not have been held by him for a larger 
estate than that possessed by the two ladies, which 
had terminated in 1899 on the death of Mewa Kunwar. 
The village in suit had been transferred by Partab Singh 
as heir of Khairati Lai to the defendant lthunni Lai. Ttoe s 
Court of first instance (Subordinate Judge^ol Bareilly) 
held that the compromise of 1860 was binding not only on 
the parties to it, but also on the reversioners. It further 
held that the effect of Ratan Singh becoming a Muhanw 
madan wA to deprive him of only half the property, and 
that the moiety of which he still remained owner descended 
to Khairati Lai, his daughter's son. That Court therefore 
dismissed the plaintiffs' suit. From this decree the 
plaintiffs appealed to the High Court, 

Sundar Lai (with whom Colvin, Jogindro Nath Chavdhri, 
Moti Lai Nehru and Salish Chandra Banerji), for the 
appellants. 

# O'Conor and Madan Mohan Malaviya, for the res- 
pondent. # 

8tanlby, C.J., and Bubkitt, J.— This case is a sequel in 
some respects to the case of the same plaintiffs appellants * 
m. Abdul Qayyura decided by this Bench in April 1903, 
which will be found reported at I. L. R., 26 All., 646, 
(Weekly Notes, J903, p. 137). • In that Vase the plafntiff* 
sued to set aside an alienation made by their mother Rani 
Mewa Kunwar to her father-in-law under circumstances 
detaUed fully in that judgment. We held in it that the # 
plajntiffs were entitled to succeed. In that ease we also 
detailed at lengtlf (pp. 568 et **qg of the report) the 
conflicting claims made by Rani Chhatar Kunwar and 
her sister Rani .Mewa Kunwar on one side, and Raja 
Khairati Lai on the other to the estate of Raja Ratan 
Singh, who after his conversion was known by a Muham- 
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madan name. The judgment tnen sets forth the compro- 
mise (p. 577 of the report) made between the opposing 
claimants, how the sisters took 8} annas between them, 
while Khairati Lai got 7£ annas of the disputed estate. 
In that suit the villages which the plaintiffs sought to 
recover were situated within the 8} annas which the sisters 
took under the compromise. 

The present suit is for recovery of possession of mauza 
Mahlpur, a village situate in the 1\ annas which Khairati 
Lai took under the compromise. 

# The grounds on which the suit is supported is that 
the two sisters being only limited owners and as such 
entitled only to an estate for life had no authority to alien-* 
ate moje than their life estate unless for a purpose recog- 
nized as legal and necessary by Hindu law, and that as 
both are now dead, tlfe compromise is not binding on their 
reversioners, the plaintiffs appellants, who claim, not 
through their mother Rani Mewa Kunwar, but as next 
reversioners to their grandfather Daulat Singh, son of 
Ratan Singh. • 

Of the many mat' era mooted in the Court below the 
learned Subordinate Judge found in favour of the plaintiffs 
appellants on most points, but on the 7th issue, the vitally 
•important question in the case, he was " of opinion that the 
compromise in question is not an alienation that would 
hold good for the lifetime of Musaromat Chhatar Kunwar 
and Musammat Mewa Kunwar only, but is a family 
arrangement and is binding on the plaintiffs. The argu- 
ment thatas Hindu females they were incompetent to 
make a compromise that would have the effect of perma- 
nently alienating part of the property, is based on the 
assumption that all the prcperty which was then the sub- 
ject of the compromise was the exclusive property of their 
father Daulat Singh and they held a life estate in it, anrt 
• that if there were no compromise the whole of it would 
^iave come to the present plaintiffs. This assumption is 
wrong.' ' 

Subsequently the learned Subordinate Judge considers 
the effect of the Regulation VII of 1832 ar^of Act No. XXI 
of 18QD and holds that Rajjj Ratan Singh was after his 
apostacy the absolute owner of one-half tffe estate which 
up to that time he had owned jointly with his son Daulat, 
and that on his death it^lesceftded to his grandson Khairati 
5.al (son of h£s daughter Jiwan Kunwar), from whom under 
various alienations the village in suit has devolved on«the 
defendant respondent. * 

In the opinion expressed as to this matter by the 

. learned Subordinate Jurist's we are unable to concur. In 

our judgment in the previous case we (at pp. 570 et seqq 



of the report) fully discussed the meaning and effect of 
Regulation Ho. VII of 1883, and held that it did not abro- 
gate the Hindu law as to the consequences of apostacy, but 
marely laid down for the guidance of the Judge a rule 
under which iie might refuse to enforce these consequences. 
But it does notrpdVport to effect the substantive law. The 
Hindu law remained unaltered in this respect, and we hold 
that under* it Daulat kecame on his father's conversion sole 
owrner of the»property which up to that time had belonged 
jointly to him and his father. We have not heard any- 
thing from the learned adf ocate for the respondent which 
causes us in any way to alter or modify our opinion as to 
the consequences which ensued on Ratan Singh's apostacy. 
It follows therefore in our opinion that on the death of 
Daulat Singh in 1851, his widow Rani Sen Kunwar succeed- 
ed to a widow's # estate in his property and on her death 
in 1857 his two daujmters, Chhatar Kunwar and Mewa 
Kunwar, succeeded to the limited interest of a female heir 
in the estate. That estate* they held at the time of the 
compromise of July I860. It was contended that at one 
place in our judgment we had held that Daulat Singh took 
only one-half of the estate. The reference is to page 573 
of the report, where we say, wfcA discussing the effect of 
the severance on tlfe joint Hindu family :— " Consequently 
if section 9 of this Regulation No. VII of 1832 had the effect 
for which the lesrned advocate for the respondents con- 
tends, it follows that on his father's conversion and on the 
separation resulting therefrom, the joint family being 
dissolved, Daulat Singh became the sole and absolute 
owner of at feast one-half of the joint family property, in 
which his interest while still joint was one-half." But as 
we had already held that the Regulation had not the effect 
for which the learned advocate contended, and had held 
that on his fa her's conversion Daulat had become sole 
owner of the property which up to then had been their joint 
property, we are unable to understand how, in the passage 
just cited, we should be understood to hold thai Daulat took 
only one-halt* We held no more than that in a certain 
event, which in our opinion had not happened, Daulat 
would have taken"at least one-half. As to the argument 
which the learned advocate for the respondent sought to 
draw from Act No. XXI of 1850, we consider it is sufieient 
to say that, as in our opinion Daulat Singh in 1845 had 
become sole and absolute owner of the whole rf the estate 
which up to then had been the joint estate of himself and 
of his father, snd as the Act just mentioned was not passed 
till 1850, some five years after Ratan Singh's conversion, it 
had no effect. • 

We hojd, therefore, that when the compromise was 

entered into between the sisters and Khairati Lai the for- 

a 
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raer were owners, though prohably ignorant of the : r true 
position, of the whole estate which had been of Ratan Singh 
at the time of Mb apostacy. Their position was that of 
limited owner* entifled to an estate for life. The question 
now remaining for decision is— -had they, as «uch lirrited 
owners, power to enter into a compromise by which their 
reversioners would be bound ? The, compromise by which 
they, or rather their guardians, for tbf y then Were minors, 
permitted Khairati Lai to take nearly one-half *>f the estaW 
undoubtedly amounts to an alienation. The* circumstances 
under which that compromise came into existence will be 
found on page 558 of the report of the case already referred 
to. There can be no doubt that it was a just and wise com- 
promise, each i>arty having a good fighting tyle, and was 
perhaps the best arrangement which could have been made. 
Had the parties on both sides been male hfcirs, it unques- 
tionably would have bound them* and their successors 
and reversioners. But unfortunately one party were female 
heirs with a limited interest, fcoes their act bind their 
reversioners P We regret to be obliged to hold that in our 
c pinion the reversioners are not bound by it. 

In the case of Imrit Konwur v. Roop Narain Singh 
(6 O. Li. R., 76, at p. 81?**ieir Lordships of the Privy 
Council lay down in clear and unequivocal language that 
"it is clear that the daughters could not be bound by a 
compromise made by the widow under any circumstances." 

That case, no doubt, was one in which the widow when 
entering into the compromise had made good terras for 
herself disregarding the daughters' (her reversioners') in- 
terests. But the language used by their Lordships is 
general, and not confined to the facts of the case before 
them. It uses the words ♦« under any circumstances " thus 
laying down a general rule that a widow cannot bind her 
reversioners under any circumstances by a compromise. 
We take it to be undisputable that the law laid down in 
respect of a widow applies equally to daughters, who, like 
her, are merely limited owrers holdfng the estate for life. 

In the case of Sheu Sarain Singh v. Khurgo Koerr^ (10 
C. L. R., 837, at p. 342) a widow sued two brothers of 
her deceased hushand (who had got themselves recorded as 
owners in succession to him) for confirmation of her pos- 
session as her husband's heir. She succeeded in the first 
Court, but this decision was reversed on appeal. She then 
filed a special appeal to the Sadr Court, and while the 
appeal was pending there she entered into an ikrarnamah, or 
compromise, with the respondents by which they divided 
the property, each side taking a share. , In a subsequent 
suit by reversioners after the widow s death calling in ques- 
tion the validity of the compromise, it was fceld by the 



Calcutta Hiffh Court citing the case of Imrit Ronumr v. Roop 
Narain $in$M (mentioned above) that the ikrarnamah could 
not be regarded as affecting the rights of thos* who; clahn 
to be entitled as reversioners on the* expiration of the 
widow's life interest. The case of Juram Mjee v. Vrerim 
(5 Bom., L. R., 885) was one practically to enforce a decree 
passed on an award, one of the parties to the submission to 
the arbitration having been a widow. In that case the learned 
Judge held that •' there is a distinction between a bare com- 
promise out of Court and an award by arbitrators followed 
by a consent decree thereon. But I think that in the 
absence of authority to the contrary it would be ttnsafe tt> 
treat anything short of a decree in a nuit con'e*Ud to the end 
*as coming within the ruling in the Shiva Ganga cases." 
This case shows that even a decree passed on an arbitration 
award may not be binding on reversioners. 

Among the reported cases cited in the case just men- 
tioned was that of Sant Kumar v. Deo Saran (^L.R., 8 All., 
365) in which Mr. Justice Man mood held that the rule in 
the Shiva Ganga case was limited to decrees fairly obtained 
against the widow in contested and bond fide litigation and * 
would not apply to the compromise made in that case, which 
could hardly be regarded as standing on a higher footing 
than an alienation which the widow might have made. A 
similar rule was applied in Ram Sarup v Ram Dei ( Weekly 
Notes, 1907, p. 33 » where it was held that a de»ree passed 
against a widow on an award in a case where there had been 
no trial in Court and which was based on agreement 
between the parties is not binding on the reversioners. In 
that case it was also held that an act done by the widow by 
which she purported to convey to third parties out of the 
property inherited from her husband an absolute estate 
amounted to an alienation. 

• On a review of the authorities we hold that a compro- 
mise made by a widow is not binding on the reversioners,* 
even though it has been followed by a decree of Court, nor* 
is a decree on an arbitration award, one of the parties to # 
the submission having been a widow, and that the rever- 
sioners can be bound only by decree made after full contest 
in a bond fide litigation. Mr. J. C. Ghoshjn his book <jn the 
Principles of Hmdu Law, 2nd edition, page 267, writes :— M It 
has been held that a decree against a widow to bind the 
reversioners must have been passec^ after full contest, and a 
compromise decree or a decree on an arbitration award can? 
haje no higher footing than an alienation by the widow." 
But it was contended that the compftmise might be defend- 
ed as a " family settlement " of doubtful claims. That con- 
tention is, we think, not sound. This subject is discussed in 
the leading case of Stapilton v. Stapilton cited at p. 230 of vol. 
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I of White and Tudor s Leading Cases in Equity. In that case 
dealing with what a Court of Justice has to do in dealing 
with a compromise, we find the words *' always supposing 
that it (t.e., the compromise) is within the power of each 
party if honestly done," indicating the qualification which 
eacjj party to the compromise must possess. The two sisters 
being only limited owners, it, we think, was not " within 
their power " to enter into such a compromise so as to bind 
their reversioners. 

Finally we would add that there is no pretence for 

.suggesting, nor has any such suggestion been made, that the 

compromise of July I860 was justifiable by any necessity 

recognized by Hindu law. • 

Tv sum up we are of opinion that the two sisters had no 
more power to enter into the compromise of July 1860 than 



a widow would ha?e had. There not having been any 
litigation ending in a decree of Court passed after full 
contest, we are of opinion that in making that compromise 
tto sisters exceeded their powers as limited owners, and that 
even if the compromise be regarded as a family settlement 
of doubtful clainis, it was not within the sisters' power to 
enter into it so as to binrf the reversioners. We, therefore, 
hold that life compromise is not binding on the plaintiffs. 

For the above reasons we hold that the decree of the 
lower Court is wrong, and accordingly, reversing it, we 
allow this appeal and give a decree in favour of the plaintiffs 
appellants for recovery of possession of the village in suit. 
Appellantsjure entitled to their costs in both Courts. The 
objections filed under section 561 of the Code of Civil Pro- 
cedure fall to the ground. 






Digitized by 



Google 



Jt/NE 5, 1907.] 



WEEKLY NOTES. 



165 



GORAKHPUR. First Appeal from Order March 20. 
No. 59 of 1906. 

Madhuban Das and others (Judgmbnt- 

DBBTOBS) 



Appellants, 



Narain Das and another (Deckee-holders) Respondents. 

Civil Procedure Code, ss, 368, 682 and 687— 4fit No XV of 
1877 {Indian limitation ActJ f seh. 11 > art, AlbC— Applica- 
tion to bring on the heirs of a decfand respondent-^- LimUer 

, Hon. 9 • • 

Held that article 1750. of the second schedule to the 
Indian Limitation Act applies as well to appeals from appel- 
late decrees as to appeals from original decrees. Susya Pxllai 
t. Aiyakannu Piltai < I.L.R., 29 %ad., 529) dissented from. 
Vakkalogadda Narasimham v. Vahizulia Sahib (L.L.R., 28 
Mad., 498 y followed. 

In this case an application for execution of a decree 
was dismissed by a Munsif. Tfie decree-holders thereupon 
appealed to the Subordinate Judge, who allowed the appeal 
and remanded the case to the Munstf under section 562 of 
the Code of Civil Procedure. Against this order of remand 
jtne judgment-debtors appealed fc> the High Court, When 
the appeal came on for hearing a preliminary objection 
was taken by one of the respondents to the effect that the 
appeal abated, the contention being that Narain Das, one of 
the respondents, had died^jn the 30th of May 1906 (the ap* 
peal having been filed on the 6th of Jun# 1906), and that no 
steps had been taken within limitation to being his repre- 
sentatives upon the record. 

Haribans Sahai, for the appellants. 

Ishuoar Saran (for whom Brif Narain Gurtu), for the 
respondents. * 

Knox and Richards, J J.— At the hearing of this ap- 
peal a preliminary objection was taken on behalf of Lachh* 
man Das respondent to the effect that the appeal abated. 
It was contended from the papers on the record that Narain 
Das, one of the respondents to this appeal, had died on 
some date before the 30th of May 1906 and that the appli- 
cation to bring Lachhman Das and Ram Das on the record 
as representatives of Narain Das, deceased^ had not been 
made within the six months prescribed. In answer tot hie 
the learned vakil for the appellants draw* our attention to 
the Fall Bench ruling of the Madras High Court— Susy* 
JHUej v. Aiyakannu PiUay (I.LR., 29 Mad., 529)-^and 
argued that article 175C of the Indian Limitation Ac tdid 
not apply to appeals from appellate decrees. The article 
which he wishes us to apply is article 178 of the Limitation 
Act There is no doubt that the view taken by the Madras 
High Court supports the contention raised here, but, with 
all the respect due to the learned Judges, who decided that 
case, we ace not prepared to follow them. We prefer the 



reasoning which commended itself to a division* bench of 
the same Court,— Vakkalggadda Narasimham v. Vahizulti 
Sahib (I.L.R., 28 Mad., 498). The application made to 
bring the representative of the deceased respondent in an 
appeal, whether that appeal is an appeal from an original 
decree or appeal from an appellate decree, is an application 
made under section 368 of the Code of Civil Procedure, the 
provisions of which have been extended in the one cate by 
section 682 and in the other by section 587. Section 582 
authorizes our reading section 368 as follows :— When the 
appellant fails to make such application within the period 
prescribed therefor, the appeal shall abate unless he satisfies 
the Court that he had sufficient cause for not making the 
application within the period prescribed therefor. The 
•provisions of section 368 as altered by section 582 are. by 
section 587, to apply as far as may be to appeals from appel- 
late decrees, and, though the amendment to the Limitation 
Act contained in article 175C raigfet have been framed 
with greater care and precision, we are prepared to hold that 
the words contained in article 175C may be read so as to 
contain appeals from appellate decrees. This reading is 
sanctioned by the procedure followed by tfyis Court ever since 
this amendment was introduced in the Limitation Act. 

The learned vakil for the appellants asks us to grant 
h»n time to show that he was prevented by sufficient 
cause from making the application within the six months, 
allowed. We think this application should be granted. 
Let the appeal stand over for three weeks. 



CAWNPORE. Second Appeal No. 719 of 1906. April 12. 
Badha Kishan (Defendant; ... ... Appellant, 

Janki (Plaintiff) and Kanhaiya Lai 
(Defendant, ... ... ... Respondents, 

Hindu lata — Widow carrying on business of husband— Death 
of widow -Liability of reversioners for trade debts incurred 
by widow. * 

Trade debts properly incurred by a Hindu widow on the 
credit of the assets of the business to which she has succeeded 
as the heiress of her deceased husband are recoverable »fter ' 
her death out of the assets of the business as against the 
reversioners who have succeeded thereto, even in the absence 
of a specific Charge. Sakrabhai Nathbuhai v. Maganlal 
Mulchand (I.L, U., 26 Bom., 20ttfcfollowed* • 

• 

The facts of this case are as follows :— 

There were three brothers, Sita Ram, Radha Kishan 
and Kanhaiya Lai, who had separated. Sita Ram carried 
on # an ancestral business. Sita Ram died, leafing a widow, 
Musammat Mtmtft, who continued ao carry on the business. 
She employed a relative^, one Debi Dayai, as manager and 
cashier. Debi Qayal deposited some money in the shop. 
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He also f ©a- the purposes of the business supplied the shop 
with some cloth, MusaAraat Mug ni died, and the two bro- 
thers Radha Kishan and Kanhaiya Lai were the next rever- 
sioners. They, it was alleged; took possession of the business 
and also of a house And other property of Musammat Munni* 
Next Debt Dayal died leaving a widow, Musammat Janki: 
Musammat Janki brought the present suit against Radha 
Kishan and Kanhaiya Lai seeking to recover from them* 
the amount deposited by Debt Dayal in the ancestral shop 
of Sita Ram and also the value of the cloth supplied by 
Debi Dayal. The Oourt of first instance (Munsif of Cawn- 
pore) gave the plaintiff a decree for practically the whole 
of her claim. The defendant Radha Kishan appealed, but 
his appeal was dismissed by the District Judge. He there* 
upon preferred the present second appeal to the High Court. • 
Satya Chandra Mukerji, for the appellant. 

A gar mala and Mad an Mohan Malaoiy*, for the respon- 
dents. • 

Stanley, C.J., and BuRKirr, J.—We concur in the 
decision arrifed at by the learned District Judge in this case 
and for the reasons given by him. We approve o*f the rule 
•laiB down by the Bombay High Court in the Full Bench 
case of Sakrahhai Nathubhai v. Mag an la I Mule hand (I.L.R., 
28 Bom., 206;. It js perfectly clear from the judgment of 
the learned District Judge that the widow of Sita Ram on 
•the death of her husband succeeded to and carried on the 
business as it had been carried on before, and tlftt on her 
death her iwo brothers-in-law, being the next reversioners, 
succeeded to and took possession of the business and also 
continued to carry it on. Under such circumstances we 
concur with the rule laid down by the Bombay High Court 
that persons in the position of those two reversioners are 
liable for the debts of the firm. We therefore dismiss 
4he appeal with costs. 



FAURUKHABAD. Civil Revision No. 71 of 1906. April 12. 
"jUud-tut-nissa (Plaintiff; ... ... Applicant, 



v. 



• Zahur All (Defendant) 



Opposite pabty. 



Act {local) No. IH of 1901 (United Province* Land Revenue 

Act),*e. 184 and 233 (/n)—Cioil and Revenue, Court*— 

Jurisdiction— Suit to recooer money erroneously collected 

for Gooernment revenue. 

Held that a suit to recover from a lambardar money 
erroneously realized by tlfe lambatdar by means «»f proceedings 
taken under section 184 of the United Provinces Land Revenue 
Act lies in a Revenue Court and uot in a Civil Court. R#m 
Dial v. Gulab Singh \l LJt., 1 All., 26 disttoguished. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. • 



Tej Bahadw Stipru, for the applicant. . 
Muhammad Jshaq, for the opposite party. 

Richards, J.— This was a suit presented in the Court of 
a Munsif to recover the sum of Rs. 19-10-0. the Munsrf 
held that the suit was not coguLzable save by a Revenue 
Court and retui netl the plaint to be presented in the proper 
Court It appears that pertain plots of land not originally 
assessed to ttovernmenj revenue have been recently assessed, 
a4fd the revenue of certain other plots which were originally 
assessed has been increased. The defendant is the lambar* 
dar. In the events which had happened the plaintiff 
became liable for Government revenue to the extent of 
Rs. 39-8-0. This was her liability in respect of her share. 
She had already paid the defendant Rs. 4-8-0. The lambar- 
dar paid arrears of Government revenue amounting in all 
to Rs. 376-6-9 ftnd invoked the aid of the Collector under 
section 184 uf the Revenue Act. Meanwhile the plaintiff had 
come to know that here was due by her a sum of Rs. 35 
over and above the sum* of Rs. 4-8-0 already paid. She 
accordingly paid to the Treasury this sura of R* 35. By 
this means the plaintiff discharged her full liability of 
Rs. 39-8-0. However, proceedings having been instituted 
under section 184, the plaintiff ^fe obliged to pay a further 
sum of Rs. 19-10-0 tt the Tahsildar, which is the sum sought 
to be recovered in the present suit. Section 233 of Act 
No. Ill of 1901 provides that no person should institute 
any suit or other proceeding in the Civil Court with 
respect to the , matters set forth in that section. Clause 
(m) provides among them "claims connected with, or 
arising out of, the collection of revenue (other than claims 
-under section 183) or any process enforced on account of 
an arrear of revenue." It would appear to me in the 
absence of authority that the present claim clearly and 
distinctly arose out of, and was connected with, the collection 
of revenue, and that it was on account of a sum which had 
been realised as revenue under section 184. Section 184 
expressly provides that where a lambardar has paid the 
arrears of revenue he may apply to the Collector to recover on 
his t&half from the co-sharers the sum he has paid on account 
of their shares as if it were an arrear of revenne payable 
to Government. The Full Bench decision in Ram Dial v. 
•Oulab S'myh (I.L.R., 1 All., 26) has been cited. I should be 
obliged to follow that case if the facts of the present case 
were the same and if no alteration had since been made in 
law ; and I would, of course, do so irrespective of whether 
or not the reasons given by the majority of the Full Bench 
commended themselves to me. The facts, however, of the 
present case are entirely different. The present claim 
arises in- a different way. The claim in the Fall Bendh 
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case arose through a co-sharer* having paid arrears of Gov- 
erniDent revenue an account of another co-sharer, and I 
may point out that such a suit, notwithstanding the deci- 
sion of the majority of the Full Bench, must now under 
the provisions of section 167 of the Tenancy Act always # be 
brought in the Revenue Court. I accordingly reject the 
application with costs. • # 



ALLAHABAD. Second Appeal No. $41 of 1904.* April 17. 
Dost Mohammad Khan (Defendant) ... Appkllant, 



Maui Ram (Plaintiff; and Rahmat-ullau 
(Defendant) ... ... ... Respondents. 

Civil Procedure Code, $. 41) — Suit in formd pauperis — Court 

fee — Property of defendant sofa to realize court fee—Pro-? 

perty sold subject to a mortgage— Rights o£ mortgagee. 

Held that the sale, subject to a, mortgage, of property 
belonging to the defendant in suit brought t» formd pauperis 
for the purpose of realizing the court fee payable to Govern- 
ment by the plaintiff does not preclude the mortgagee from 
bringing to sale the same property in execution of a decree for 
sale as his mortgage The Collector of Moradabad v. Muham- 
mad Daim Khan tl.L.R., 2 All., 196) overruled. Qanpat 
Putaya v. The Collector of Kanara (I.L.R., 1 Bom., 7) dis- 
tinguished. 



The facts of this case^ sufficiently appear from the 
judgments of the Chief Justice and Aikroan, J. 

Agarvala and Rahmat-ullah, for the appellant. 

& Conor and Lalit Mohan Banerji, for the respondents. 

Stanley, C.J.— The facts of this case may be shortly 
summarized. One Rahmat-ullah executed a mortgage in 
favour of Ram Charan Das on the 15th of April 1695 pur- 
porting to hypothecate in it the entire of a certain house. 
The mortgagee subsequently instituted a suit to realise the 
amount of the mortgage, but, having ascertained that the 
mortgagor was only entitled to mortgage a ,' r share of the 
house, be confined his claim to that share and obtained a 
decree for sale on the 29th of June 1898. This decree was 
on the 7th of April 1899 transferred to the plaintiff Lala 
Mani Ram. Musammat Hafizan fiibi, a sister of the mort- 
gagor, was entitled to a share in the house in question, and 
she on the 21st of January 1899 instituted a suit in formd 
pauperis against her brother to have the mortgage set aside 
so far as regards her share in the house. On the 29th of J uly 
1899 a decree was granted to her which directed that the 
court fee should be recovered from Rahmat-ullah. In 
execution of that decree T T 5 shares of the house were sold 
and purchased by the defendant appellant Dost Muham- 
mad Khan on the 2nd of May 1901. The plaintiff Lala 
Mani Lai then, as assignee of the mortgage of the 15th 
of April 1895, applied for sale of the mortgaged property. 



An objection to the sale was filed by the defendant appeU 
lant, who alleged that the property having been sold to 
him in the pauper suit against ttahraat-ullah could not 
be again sold. : This objection found favour and was 
allowed, and hence the present suit for ^a declaration that 
the plaintiff is entitled to have the aforesaid shares in the 
house brought to sale. The first Court decreed the claim, 
ftut the lower appellate Court modified the decree of the 
Court below and directed that the defendant Dost Muham- 
mad Khan should receive out of the proceeds of the sale 
Re. 176, being the amount paid by him for the purchase of 
the house. I may mention that the property wan sold tt* 
Dost Muhammad Khan expressly subject to the .mortgage 
executed by Rahmat-ullah in favour of Ram Charan Das. 
The plaintiff submitted to this decree, but the defendtmt not 
being satisfied with it has preferred this appeal. His case 
is that the claim of Government in respect of court fees 
was a prior charge upon the house talking priority to all 
demands, including the claim of the mortgagee Ram Charan 
Das and his transferee, and that the sale having taken place 
to satisfy the court fees there could not be a second sale. 
This contention is based upon the authority of the case 
of The Collector of Moradabid v. Muhammad Daim 
Khan (I. L. R., 2 All., 196). In that case it was laid down 
by Pearson and Spankie, J J., that the Government takes 
precedence of all other creditors and that this principle^ 
is not liable to an exception in the case of lien holders. 
In that case the Government caused certain property be- 
longing to one fiulaki Das, the defendant in a pauper suit, 
to b<? attached with a view to the recovery by its sale of the 
amount of court fees payable by the plaintiff in the suit. 
This property Vas subsequently attached by the holder of a 
decree against the defendant which declared a lien on the 
property created by a bond. The property was sold in the 
execution of this decree, and it was held that the Govern- 
ment was entitled to be paid first in priority to the mort- 
gagee out of the proceeds of the sale the amount of the ^ 
court fees which the plaintiff in the pauper suit would hav* 
had to pay had he not been allowed to sue as a pauper. In 
this case the learned Judges purport to follow an earlier 4 
decision of the Bombay High Court in the case of Ganpal 
Putaya v. The ^Collector of Kanara (I. L. R, I Bom., 7), 
which they say appears to be applicable to the case t>ef ore 
them. That case appears to me to fete no authority for the 
proposition laid down by tjje learned Judges. It merely 
decided that the Crown has the first daim to the proceeds, 
of a pauper suit to the extent of the amount «of the court 
fee that would •htfve been payable %a the institution of the 
suit had the plaintiff no* been a pauper. There is no doubt 
that under the provisions of section 411 of the Code of Civil 
Procedure the court f%e payable in a pauper suit is a fir*t 
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eharge on the subject matter of the suit and is recoverable 
by Government from any party ordered by the decree to 1 
pay the same, but it is not payable out of the property of 
a -p/ior mortgagee of the party so ordered to pay. In the 
case before us, as ateo in the case of The Collector of Mora- 
dabad v. Muhammad Daim Khan, there was a prior mortgage 
subsisting over the property of the party who was liable to 
pay tne court fee. I am at a loss to see how the Govern* 
ment's claim in respect of the court fee in such a case can 
be properly satisfied out of the property of the mortgagee 
who is in no way liable for its payment. The court fee. is 
no doubt a first charge upon the interest of the mortgagor, 
but before the mortgagor is entitled to any benefit from 
the property mortgaged he must first satisfy the subsisting 
mortgage. It is ^e property alone of the mortgagor* 
which jb liable to satisfy the court fee. I am unable to 
agree with the view taken by the learned Jndges who 
decided the case in this Court to which I have referred It 
was in consequence of this decision that this appeal was 
sent by the* Judges before whom it originally came to a 
larger Bench. I would dismiss the appeal in the present 
case as wholly untenable. 

Airman, J.— I am also of opinion that this appeal must 
fail. One Musammat Hafizan Bibi brought a suit in formd 
pauper in against her brother Bahmat-ullah and other 
•relations for a declaration of her rights to certain property. 
She won that suit, and a decree was passed against Bah- 
mat-ullah, who was ordered to pay the costs Under 
section 411 of the Code of Civil Procedure, when a plaintiff 
in a pauper suit succeeds, the Court has to calculate the 
amount of court fees which the plaintiff would have had to 
pay had he not been permitted to sue as a pauper. This 
amount is declared to be a first charge on the subject matter 
of the suit, and the section further provides that it shall 
be recoverable by Government from any party ordered by 
the decree to pay the costs in the same manner as costs or* 
• suit are recoverable under the Code. The amount of court 
tee payable by Hafizan Bibi on her plaint, had she not 
been allowed to sue as a pauper, was Bs. 241. In order to 
recover this amount the Government, as it was entitled to 
do, proceeded to attach and sell certain house property 
belonging to the # defendant Bahmat-ullan. That house 
property was previously under mortgage.* At the sale, at 
die instance of Government, it was declared that the sale 
was to be made subject to* the incumbrance previously 
•created by Bahmat-ullah. Before the pauper suit the 
mortgagees nad sued Bahmat-ullah on their mortgage and 
got a decree for sale«of Bahmat-ullatfs •interest in this 
house property. This mortgage decree was assigned to the 
plaintiff Lala Mani Bam. When he proceeded to execute 



his decree he was resisted by Dost Muhammad Khan who 
had purchased Bahmat-ullah's rights in the house property 
at the sale held at the instance of Government to recover 
the amount due to Government for court fees. The appel* 
lanj Dost Muhammad Khan bought the property for Bs. 17£ 
His objection 9 was sustained and the assignee of the mort* 
gage decree hag bsought the suit out of which this appeal 
arises, for a declaration that he is legally entitled to have 
the share of gabiuat-ujlah valued at Bs. 2,000 sold in eje- 
ction of thejnortgage decree. The suit was decreed by 
the first Court* On appeal the learned District Judge 
varied the decree by directing that when the property was 
sold in execution of the mortgage decree Dost Muhammad 
Khan should be entitled to receive Bs. 176 out of the pro- 
ceeds of the yle. With the propriety of this modification 
of the first Court's decree,* we are not now concerned, as 
the plaintiff Laia Mani Bam has submitted to it. The 
defendant Dost Muhammad Khan comes here in second 
appeal and contends that the decree declaring the plaintiffs 
right to have the property arid under the mortgage decree 
is erroneous, inasmuch as the property having once been 
sold in satisfaction of a Crown debt cannot be sold again. 
There is no doubt that the ruling relied on, namely, The 
Collector of Moradabad v. Muhqggpad Daim Khan (I.L.R., 2 
All., 196) supports *tae appellant's contention, but with all 
deference to the learned Judges who decided that case, 
I am of opinion tliat the view which they took is manifest- 
ly wrong. In support of their decision they relied on a 
decision of the Bombay High Court, in the case of Oanpat 
Putaya v. The Collector o/Kanara (I. L. B., 1 Bom., 7 ). When 
that decision is referred to, it is clear, as the Chief Justice' 
has pointed out, that it in no way supports the view taken 
by the learned Judges who decided the case reported in 
I. L. B., 2 All., 196. The decision of this latter case might 
work the gravest injustice if it were followed. No doubt 
the Crown as creditor takes precedence of all other credi- 
tors. But in my opinion the learned Judges who decided 
the case in I. L. B., 2 AIL, erred in saying that this princi- 
ple is not liable to an exception in the case of lien holders, 
Savt when otherwise provided by law, the Crown can only 
sell such rights as, the person indebted to it possesses. In 
certain cases Government is declared to have a first charge on 
property. For instance when a plaintiff has brought a quit in 
fvimd pauperis and wins that suit the Government claim 
for the amount of court fees which would have been 
payable on the Kuit is declared by law (sectiun 411. Cfode 
of Civil Procedure) to be a first charge on what the 
plaintiff has won by the suit. And that is only fair, 
for, had the plaintiff not been allowed to sue as a 
pauper, the plaintiff would not have succeeded in getting 
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anything. Again the Land Revenue Act, vide section 141 
of Act No. Ill of 1901, declares that in the case of evety 
mahal the revenue assessed thereon shall be the first charge- 
on the entire mahal, and following upon this, section 161- 
of the same Act provides that when a mahal is sold for 
arrears of revenue which have accrued dug upon it, it shall 
be sold free of all incumbrances. But when any property 
of the defaulter, other than the mahal upon which the 
revenue is due. is sold to recover that revenue, the provis^ 
to section 162 lays down that the provisions qf section 161, 
namely, as to the sale free of ajl incumbrances, shall not 
apply to such sale. When Government executed the decree 
against Rahmat-ullah, it could only sell such rights in the 
house as he had at the time of sale, and the purchase by- 
the appellant was, as was indeed expressly declared at 
the time of sale, subject to the previous incumbrance. I 
have no hesitation therefore in holding that the case The 
Collector of Moradabad v. Muhammad bairn Khan was wrong- 
ly decided and that there is no force whatever in this appeal. 
1 agree in thinking that it should be dismissed. 

Richards, J. — This appeal was referred to this Bench 
in consequeuce of the decision in the case of The Collector 
of Moradahady. Muhammaa^ffUim Khan, It would seem to 
ine that but for that decision there would be no difficulty 
whatever in the case. Section 411 of the Code of Civil 
Procedure, dealing with suits tit forma pauperis, provides as 
follows ;— " If the plaintiff succeed in the suit the Court 
shall calculate the amount of court fees which would have 
been paid by the plaintiff if he had nbt been permitted to 
sue as a pauper, and cuch amount shall be a first charge on 
the subject matter of the suit and shall also be recoverable 
by the Government from any party ordered by the decree 
to pay the same in the same manner as costs of suit are 
recoverable under this Code." Musammat Hafizan Bibi r 
having sued in forma piuptri* and succeeded, Government 
were entitled to a first charge on the proceeds of that suit. 
They were also entitled to proceed against the defendant 
in that suit, inasmuch as the decree made hi mailable for^the 
plaintiff's costs. We have nothing here to do with the 
Government's right to a first charge on the proceeds of the 
•nit. We are not dealing with any property which was 
recovered in the suit. Government, however, in exercise 
of the further right given them by section 411 proceeded 
to execute the decree to the extent of the court fees against 
the property of Rahmat-ullah. Rahmat-olhth was in 
powcufion of the Jiouse in question, but subject to a mort- 
gage which he had already created in-farour of the assignor 
of the plaintiff. In effect we are asked to say that this 
decree in favour of Government can be executed against 



property which RahmattjUah had not All that could" 
be sold in execution of the decree was the house subject 
to the mortgage. As a matter of fact at the time of the 
sale the mortgage in favour of the assignor of the plaintiff 
was duly notified and Government only asked for execution 
subject to the mortgage. Government had no charge 
whatever on the property of Rahmat-ullah. All they -had 
was the rights of a preferred creditor, that is, a creditor 
talcing priority over all other unsecured creditors. It 
seems to me that it is quite clear that this appeal ought 
to be dismissed. It is unnecessary for me to deal with the 
case of The Collector </ Moradabad v. Muhammad Duinx Khan. 
I entirely agree with the remarks made by the other mem* 
J>ers of the Court. 

By tub Court.— The order of the Court is that the 
appeal be dismissed with costs. 



MORADABAD. First Appeal Mo. 193 of 1905. April 20. 
Ban Singh and others (Dkfknoantsi ... m4>kllants. 



Sobha Ram (Plaintiff) 



Respondent. 



Hindu law — Joint Hinduf amity — lAabilify of *nns in respect <]f 
a mortgage eweutrd by the father— Exemption of son'* w- 
t4re*t — Subsequent sutt against tons for sharp nf debt payable, 
by them-j- Limitation— Act A r o. X V of 1877 (Indian Limita- 
tion Act), sch. II. arte. 147. 132, 120. 

Certain joint ancestral property was mortgaged by the 
head of the family first in 1882 and again in 1893. Subse- 
quently the second mortgagee redeemed the first mortgage. 
The second mortgagee then sued to recover the amount due 
on both mortgages by gale of the mortgaged property, and 
obtained a decree in Marcb 1895 and an order Absolute for 
sale on the 25th of October 1897. To this suit the sons and 
grandsons of the mortgagor were r ot made parties The sons 
and grandsons of the mortgagor sued for and obtained a decree 
exempting their interest in the mortgaged property from the 
operation of the mortgagee's decree. The mortgagee then 
sued the sons and grandsons to recover from them a propor- 
tionate rart of the amounts due on his mortgage. This suit • 
was instituted on the 6th of April 1904. • • 

Held that the mortgagee s suit against the sons and grand- 
sons of the mortgagor was maintainable, and that it was not 
barred by limitation, the rule applicable being either article 
147 or article 132 of the second schedule to the Indian Limta- 
tion Act, 1877. # 

Badri Prasad t. Madan Za/Il.L.R., 15»All„ 75\ Makaraj 
Singh v. Balwant* Singh I. L.R., 28 All., 518) and Muhammad 
Atkariv. Had he Ram Singh l.LR , 22 All., 307 distinguished. 
Dharatn Singh v. Angan Lai (I.L.R., 21 All. 301) and Ariabudra 
v. Dora Sami (I.L.R., 11 Mad., 443) foljowed. 

The fact 8 of this case sufficient lv appear from the judg-* 

men* of Purkitt. J.. 

• • • 

Sati*h Chandra flan*t$i and Labt Mohan Ban*rji. for the 

appellants 

Jogindto Hath Chaudhri, for the respondent. 
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• Bubkitt, J.— This and the connected Appeal No. 70 of 
1905 are cross appeals from the judgment of the Subordi- 
nate Judge of Moradakad dated December 16th, 1904, by 
which be partially^llowed and partially dismissed the suit 
of the plaintiff Sobha Bam against the defendant Bam 
Singh and others. 

it appears that one Badan Singh, father of the first thre# 
defendants and granfather of the other four, had in July 1882 
mortgaged certain property to Khetal Das and another. On 
the34th August 1893 fcadan Singh mortgaged the same pro- 
perty to Balak Bam , father of the plaintiff Sobha Bam, to 
secure the sum ot lis. 2,000. Subsequently Balak Bam obtain- 
ed a decree by which, under the direction of the Court, he, by 
paying Bs. 1,858-8-3, redeemed the prior mortgage of Kheta^ 
Pas and so under ttfe provisions of section 74 of the Transfer 
of Property Act acquired the position of first mortgagee 
on paying the Bs. 1,4^8-3-3, payment of which is admitted. 

Balak Bam then instituted a suit against his mort- 
gagor Badan Singh to recover the amount due on foot of 
bis mortgage of August 1893, and also to necover the 
sum he paid to redeem the prior mortgage, and for sale of 
mortgaged property in default of payment. He obtained a 
decree for sale in March 1895 and an order absolute for sale 
on October 25th,* 1897. The only person impleaded as 
defendant in that suit was Badan Singh; his tons 
and grandsons were not made parties to it. eThen Ban 
Singh and his two brothers and four nephews instituted a 
spit against Balak Ram to have their interest in the ances- 
tral property exempted from sale on the ground that they 
had not been impleaded as parties in Balak Barn's suit 
although he knew of their existence. They obtained in 
April 1902 a decree declaring that their f interest in the 
mortgaged property was not saleable in execution of the 
decree which had been given against their father and 
grandfather Badan Singh. Thereupon the present suit was 
instituted by Sobha Barn, son of Balak Bam, against the 
.successful plaintiffs in the suit last mentioned to recover 
the sum of Bs. 5,458-3-3 said to be due on Badan Singh's 
mortgage and in default for sale of the } interest of the 
defendants in the mortgaged property which had been 
released from attachment in compliance w^th the decree of 
Aprit 1902. • • # 

In the written statement the plea was taken that the 
suit was barred by section l^ahd section 43 of the Civil 
Procedure Code and aldb that it was barred by limitation. 
It was also pleaded that the debt which formed the con- 
sideration for the mortgage in suit was %ot contracted for 
the benefit or necessity of the famity, but was contracted for 
immoral and unlawful purposes. . 



; : The lower Court hejdtbat the side was not barred by 
either section 13 or section 43 of the Code of Civil Procedure, 
and also that it was not barred by limitation. It held that 
the limitation period applicable was 60 years. The record 
does not contain any information as to the Article of the 
Limitation At which the defendants contended wag applic- 
able, , The Court further held that the money (Bs. 2,000) 
which formed the consideration for the mortgage of the* 
^th August 1893 waS borrowed for im mural purposes and 
was tainted with immorality. It therefore dismissed the 
plaintiffs suit so far as it was based on this mortgage of 
August 1893, but gave plaintiff a decree for the amount 
which had been paid by Balak Bam to redeem the earlier 
mortgage of July 1882. 

From this decision both parties have instituted cross 

appeals, the pl&intiff challenging the correctness of the 

Subordinate Judge's finding aa to the mortgage of August 

24th, 1893. while the defendants contend that the suit against 

them is barred by limitatiftn and that the plaintiff is not 

entitled to any relief. I propose first to take up defendants' 

appeal (F. A. No. 193 of 1905). Both appeals were beard 

simultaneously. 

•** 
Now the sui^ being admittedly one to enforce the 

pious obligation which the Hindu law imposes on a sou 
to pay a father's debt not tainted with immorality, and 
being, as contended for the appellants, a suit mi generu 
for which no special rule of limitation is provided, the 
learned advocate for the appellants contends that it comet 
under article 120 of the second schedule to the Limitation 
Act of 1877, which provides a period of six years from the 
time when the right to sue accrues. If this be the article 
applicable, there can be no doubt that the suit is barred. 
The learned advocate contended that there being no 
" contractual obligation " on the sons to pay, and the obliga- 
tion being one which arose from their status as sons of the 
debtor, the only article of the Limitation Act which could 
apply was article 120. He also contended that the same 
article appliecf to the claim to recover the amount paid to 
discharge the prior mortgage of July 1882. The learned 
advocate cited the well-known case of Badri Prasad v. 
Matian Lai (I L.B., 15 All., 75). But the principal matter 
decided in that case is that a suit like the present can be 
instituted against a son during the life-time of his father 
to enforce the pious obligation. The case nowhere touches 
On the question of limitation. Nor is the limitation 
question anywhere decided in Maharaj $*ngh v. fraitemtt 
Singh (LL.B.. 28 ^11., 518) which also was cited If is also 
strongly contended that the remedy against the appellants 
was exhausfcd by the suit instituted by phimtuTs lather 
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against BadanSmgto and that therefore this suit could not be 
maintained. Pandit Sundar Lai for the respondent contend- 
ed that' the suit was one on the mortgage for sale of the 
defendants' appellants' interest in the mortgaged property 
*n default of payment, and that the limitation article 
applicable to it was article 147 or possibly, 132, as a suit to 
enforce payment of money charged on immovable property, 
and he also contended that the* suit was maintainable. 
The learned advocate for the respondent chiefly reli<^ 
on the case of Dharam Singh v. Angan Lai (I» L. R., 21 All., 
801). That case in almost everj respect resembles the 
present case, except that in it no question of immorality 
was raised. In it four sons of the debtor had obtained a 
decree for recovery of possession of four-fifths of the mort- 
gaged property on the ground that they were not parties 
to the suit in which the decree for sale {jad been passed 
against their father. Subsequently flie mortgagee institu- 
ted a suit against the sons to recover from them four-fifths 
of the amount due under the mortgage and obtained a 
decree. On appeal to this Court Mr. Justice Banerji, who 
delivered the judgment of the Court, referred with approval 
to the case of Ariabudra v. Dora Sami (I.L.R., 11 Mad., 
413). That case was in major respects similar to the present 
case and to the case in 21 AlT, 301, mentioned above. One 
of the contentions in it was that the claim against the sons 
was one which should have been decided under section 244 
of the Code of Civil Procedure in execution of the decree 
against the father. As to that question the learned Judges 
of the Madras High Court held (p. 415 of the report) that 
•• it (i.e., the sons' obligation to pay the father's debt) is an 
obligation distinct from that created by the decree which 
was passed against the father ; that if (he decree debt was 
either illegal or immoral the sons would be under no obli- 
gation to satisfy it, though the decree against the father 
might be perfectly valid." They therefore held that the 
question of the sons' liability could not be decided under 
section 244 of the Code. Further on the learned Judges, 
discussing the question of limitation, observe :— " The suit 
was clearly one to enforce payment of money charged on 
immovable property, and the contest was whether the 
charge was validly created by the father as against his sons. 
The c]aim is therefore not barred by limitation." As* to 
the* above Mr. Justice Banerjilobserved in 21 All., 301:— 
** I agree with the view of the learned Judges and hold that 
S .suit like the present, in which it is sought to enforce 
against Hindu sons their pious obligation in respect of their 
father's debts not tainted with immorality, is maintainable 
wbether^he debts were or were not secured by -a mortgage 
and whether a decree in respect thereof had or had not been: 
obtained against the father alone." These latter observa- 



tions of oiir learned brother have reference to* the conten- 
tion raised in the case he was considering, and whidr is 
raised also before us, that the suit was not maintainable 
because judgment had been recovered on the original debt, 
and reference was made by analogy to the ease o& joint 
debtors under the same contract. As to this argument Mr. 
Justice Banerji was of opinion that such an analogy-* does 
not apply to the case of the liability arising from the pious 
duty of a Hindu son to pay his father's debts not tainted 
with immorality. "Such liability," the learned Judge 
observes, " arises not from the contract entered into by the 
father, but from the fact that he is the son of the father 
and that the debt incurred by the father is of such a nature 
»that it is the duty of the son to pay it. It is a liability 
which the Hindu law imposes on the son and is independent 
of the contract made by his father. Whether the debt of 
the father has merged in a decree, or whether it subsists as 
a debt in respect of which no decree has been passed, the 
son is liable for it, provided it whs not incurred for immo- 
ral or impious purposes." And further on, when consider- 
ing the question as to whether a creditor's remedy against 
the son is lost by the omission tcroake the son a party to * 
the suit against the father, the learned Judge observes : — 
" Their Lordships of the Privy Council haVe held in several 
wel) known cases that the son's liability for his father's 
debt is unaffected by the procedure to which the creditor may * 
have resorted against the father alone for the recovery of 
the debt. In Nanomi Babuasin v. Modhun Mohun (J. L.H., 
13 Calc, 21) their Lordships said :— * The decisions havo 
for some time established the principle that the sons cannot 
set up their rights against their father's alienation for an 
antecedent debt or against the creditor's remedies for their 
debts if not tainted with immorality. If the father's debt 
was of a nature to support a sale of the entirety he might 
[egally have sold it without suit, or the creditor might 
legally procure a sale of it by suit. All the sons can claim 
is that, not being parties to the sale or execution proceed-/ 
ings, they ought not to be barred from trying the factor 
the nature of the debt in a suit of their own.'' Upon these * 
and other passages in cases decided by their Lordships of 
the Privy CounSil the learned Judge held that "upon the 
same principle on which a swit is allowable totheSbn.it 
seems to me that it is open to the father's creditor to bring 
a suit against the son to establish the latter' s obligation to 
pay his father's debt." Further on«in the judgment, refer- 
ring to the case of a simple money debt, as tojvhich it has 
beA held that t^eeomission by the creditor to implead the 
soninhi8suit against (he father on the debt does not 
preclude the creditor from subsequently suing the son, the 
learned Judge observes that in his opinion " there is no 
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^difference in principle between the case of a debt secured 
by a mortgage and a ample money debt. *' " 1 am unable 
to hold," says the learned Judge, " that in the case of a 
.mortgage debt thfecreditor is in a worse position than the 
holder of an unsecured debt.'* And finally after winting 
•out that the " obligation of a Rindu son to pay his father s 
debtfis not an obligation which he has incurred jointly wit% 
his father, and the creditor's cause of action against the 
father and the son is not a single cause of action which is 
exhausted upon a decree being obtained aaainst one of 
them only. *• and that '* a judgment recovered against the 
father only does not therefore bar a suit against the son," 
the learned Judge, referring to the fact that a large portion 
of the mortgaged property had been taken out of the pos* 
session of the creditor, adds as follows :— •« As fonr-fifths of 
the property which th* creditor purchased at auction in 
satisfaction of his de%t has been decreed to the son* and 
the creditor has thus been deprived of that portion of the 
property, hif debt must be held to have remained pro tantn 
unsatisfied.'* Now these facts exactly fit in with those of 
tfie present case, in which three-fourths of the mortgaged 
property has been restorVd to the possession of defendants 
appellants. The decree against the father was unsatisfied 
to the extent of three- fourths. The case of Muhammad 
# Aikari v. Radhe Ram Singh (I.L.R., 22 All.. 807) was nofone 
which has any bearing on the liability of a son tfo pay his 
father's debts. In it the defendants were the managing 
members of a joint Hindu family trading business. Credi- 
tors instituted a suit in which they impleaded only the two 
managing members and obtained a decree for sale of the 
joint family property. On execution being taken out the 
other members of the joint family sued and obtained a 
decree declaring that their interest in the joint family 
property could not be fallen in execution of the decree 
against the managing members. On this the creditor sue* 
^ the successful plaintiffs to recover the debt, and it was held 
4hat tke suit was maintainable and that the creditor's 
remedy was not exhausted by the first suit. 

In my opinion the present suit is clearly maintainable 
against the appellants. In that matter I fully concur wfth 
the decision of ouNearned fcrother Banerji from which I 
have made very copious extracts. The question as to 
whether this suit was maintainable was not, as far as I can 
discover from the recorw, raised in the lower Court, but it 
Vas forcibly argued before us. I have no hesitation in 
holding that the plaintiff's remedy on tfre # mortgage was 
not exhausted by the former suit; in. which the father only 
was impleaded, and that notwithstanding that suit the 



was governed by article 120 of 
this I cannot concur. The suit is 



defendants appellants are by reason of their pious daty 
liable to discharge as much of the mortgage debt as remains 
unsatisfied. On the question of limitation the learned 
Subordinate Judge was " unable to understand " why such 
a flea was raised. " The suit, " he said, " is brought by the 
plaintiff to recover mortgage money due under a deed of 
simple mortgage and the prior mortgage money paid by 
his late father by sa'e* of the mortgaged property, and a 
neriod of ft) years is, f rescribed for such a su t. " In these 
remarks I fifllv concur. The suit is no doubt founded on 
the appellants' pious duty of paying their father's debts not 
tainted by immorality, but it is none the less a suit on the 
mortgage. The learned advo3ate for the appellants did 
not cite any authority to show that the limitation rule 
applicable tf these appellants is article 120 with a limitation 
of six years. His contention was that as the liability of the 
defendants appellants arose from their status in the family 
and was not a contractual obligation the suit against them 

the Limitation Act In 
one on a mortgage to 
enforce the appellants' liability to discharge Badan Singh's 
mortgage debt and is governed either by article 147 ot the 
Limitation Act or by article 132 as held by the Madras 
High Court in the case eitSTabove. To hold otherwise 
might have a startling result. For, to take the case of a 
suit instituted less than 60 but more than 6 years after the 
mortgage had beoom« payable against a father and his sons, 
what would be ihe limitation rule applicable? Accord'ng 
to appellants while the father would be liable the suit wou'd 
be barred against the We, and the result would be that 
only the father's interest on the mortgaged property would 
be affected, the sons wholly escaping. I cannot accept 
such a possibility as*good law. 8uch an interpretation of 
the law would have the effect of compelling a mortgagee, 
perhaps against his will, to sue on the mortgage while the 
6 years' limitation against the sons was still running For 
the above reasons I hold (1) that the suit is maintainable 
against the defendants appellants, and (2i that it is not 
bailed by limitation, the rule applicable being either article 
147 or 132. The ^appellants having failed on both the 
points raised in their appeal I would dismiss this appeal 
with costs. 

Stanley, C.J.— I concur. It appears to me that the 
conclusion arrived at by my learned colleague is *he equit- 
able mode of escape from the extraordinary position created 
by the ruling in Bhawoni Prasad v. Kallu (I.L.R., 17 All 
537). 

By th* Court*— The order of the Court is that this 
appeal be dismissed with costs. 
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ALIGARH. Second Appeal No. 65 of 1906. March 25. 
Mohammad Ismail and others (Jcdgmext- 



DBBTORS i 



Appellants, 



Waxir All and another (Dbcrkb-holders), Respondents. 

Execution of decree — Civil Procedure Code, s, 248 — Decree 
executable against assets of deceased* person — Objection 
to execution againnt property other than such asset* — 
Ren judicata. § • • 

Where certain decree-holders held a decree which wlk 
executable only against the assets of a deceased person and 
sought to execute such decree against property which was 
not in the hands of their judgment-debtors assets of such 
deceased person, it was held that the judgment-debtors were 
not estopped from pleading that the property sought to be 
taken in execution was not liable to satisfy the decree merely 
from the fact thot on previous occasions whaji notice of 
applications for execution of tfte decree had been served 
upon them they bad not taken this objection. 

• 

The facts of this case sufficiently appear from the 

judgment of the Court. 

Oovind Prasad, for the appellants. 

SatUh Chandra Banerji, for the respondents. 

Knox end Richards, JJ.~ The circumstances of this 
case are as follows :— A man of the name of Itikad Ali 
inir hfm a 



died leaving surviving 



widows a sister and two 



nephew*. In the events which have happened, the widow 
became entitled to one-fourth of the property and the two 
nephews to one- fourth between them. The nephews trans- 
ferred to the widow for value their one-fourth of the estate. 
The widow thereupon became entitled to one-fourth as 
representing her deceased husband and to one-fourth as 
purchaser from the two nephews. The two nephews, then, 
brought a suit against the widow for ardent due to them by 
the deceased. A decree was recovered, which admittedly 
bound the assets of the deceased in the hands of the widow. 
The Appellants here are representatives of the widow, and 
they are bound by the decree against her to the extent of 
the estate of the deceased received by her. The nephews 
applied to the Court to execute the decree setting out in 
the schedule to their application, not only the one-f#urth 
which the widow took as representative of her husband, but 
also the one-fourth which she took as purchaser. It is 
admitted that had the question l>een raised by the widow 
at the time of the application, the one-fourth purchased by 
the widow could not be sold in execution of the decree. It 
is said, however, that the judgment-debtors, not having 
appeared and objected to the sale of the one-fourth whioh 
had been held by the widow as purchaser, it is now too 
late for tae appellants toraise the question, on the prin- 
ciple of res judicata. In our judgment this contention has 



no force. The question whether or not this on^ -fourth is 
liable to be sold in execution has never been the subject 
matter of decision by any Court. The application that was 
made for execution, no doubt, set out in the schedule both 
the one-fourths, but the judgment-debtors only received a 
notiee that an application for execution of the decree has 
been put in— vide the prescribed form in the schedule to the 
^3ode. They would not, in ordinary course, know tttat it 
was intended to sell the property which their predecessor 
in title had acquired by purchase. A number of cases 
have been cited to us in support of the decree-holders' con- 
tention. In all these cases the question in dispute had 
been actually raised. In several of them the question was 
whether or not the decree was time barred. No doubt 
•where a judgment-debtor receives a notice that an appli- 
cation for execution of a decree has been made, if it is his 
intention to resist it and contend that the decree cannot be 
executed, it is his duty to raise any objection that he may 
know or intend to raise as to whether or not the decree is a 
decree which is capable of execution. The, distinction 
between ^hese cases and the present case is very clear. 
We allow the appeal and the objection, S9t aside the or^er 
of the Court below and exempt trtis one-fourth share from 
sale. The appellants will get their costs. 



SHAHJAHANPUR. 



Second Appeal No. 605 
of 1905. 



March 25! 



Rohan Singh (Plaintiff) 

Bhau Lai and others (Dkfemdants) 



Appellant, 



Respondents. 



Court fee—SuU for pre-emption of zamindari and appurtenant 
grove land— Grove land found not to be appurtenant — 
Dinmissml of suit. 

The plaintiff su«*d for pre-emption of certain zamindari 
•and grove land alleged to be appurtenant thereto and paid a 
court fee calculated on five times the Government revenue. 
The Court fouud— merely on the plain tiff'* examination under* 
section 117 of the (.'ode of Civil Procedure — that (toe grov% 
land wns not appurtenant 1o the zh mi ndari and that the court 
fee paid by the plaintiff was therefore insufficient, and dis- • 
missed the whole suit. 

Held that the dismissal of the suit was wrong. If the 
grove land wtts#6uiid ou the evidence not to be appurtenant 
to the zamiudari, the piaint JFs suit would fail as to that, 
but not as to tha zamindari. 

The facts of this case sufficiently appear from the 
judgment of the Court. * • 

$atish Chanira Banerji and Sital Pra**d Gho*h, for 
,0t appellant., a 

Jogindro Nath CHkudhri (for *hom Golstf Prasad) and 
Madan Mohan k{alaoiya, for the respondents 
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Stanbby, CJ., and Buhkitt, J.— The plaintiff appellant 
in the suit, ont of which this appeal has arisen, sought 
• to pre-empt a share in zamindari property, with a grove, 

wfoich he described as appertaining to it. and also another 
grove, which was said not to be appurtenant to the zamin- 
dari, being situate in another patti. He paid the proper 
court fee assessed at five times the Government revenue in 
respect of the zamindari property and also the prope% 
court fee on the value of the grove which was said not to be 

• appurtenant to the zamindari. The Court of first instance 

• held that the grove which was said to be appurtenant to the 
zamindari was not so appurtenant, and dismissed the 
w,hole clayn on the ground that the plaint was insufficiently 
stamped. This decision was come to before the trial of 
the suit, simply on the evidence which was given by the # 
plaintiff in his examination under section 1 17 of the Code of 
Civil Procedure. The lower appellate Court upheld this 
decision, and hence tin present appeal. 

We are of opinion that both the lower Courts were 

clearly wrong. The plaintiff claimed zamindari property, 

including as appurtenant thereto a certain grove* and |»aid 

# a proper court fee estimated on the revenue If it turn 

out upon the trial of the suit that the grove in question is 

not appurtenant to the zamindari, then the plaintiff's suit 

necessarily fails as regards it, as he only claimed thezamin* 

•dari property with its appurtenances. If the plaifttiff 

establish his rights to pre-empt the zamindari i#operty, he 

will be entitled to recover possession of that property alone, 

that being all that he claimed in his plaint. Of course he 

will be entitled also to the grove which has been separately 

valued for the purpose of the court fee if he establish his 

claim to it. We must, therefore, allow the* appeal. We 

-set aside the decrees of the lower Courts and remand the 

case under the provisions of section 502 of the Code of 

Civil Procedure to the Court of first instance through the 

lower appellate Court, with directions that it l»e reinstate^ 

•on the file of pending suits in its proper number and be 

fletermfhed on the merits. Costs here and hitherto will 

abide the event. 



AGRA. First Appeal No. 253 of 1906* March 27. 

Beni Madhoand another (J^ogmknt-dkbtojis) Appellants 

v. 
Sheo Narain (T)kcrkk-holi>er> ... Rkspondbnt 

$,ecution of decree— Limitation— Act No. XV of 1877 {Indian 
Limitation Act), sck. Il % art. 180 — Revwor of decree. 

A decre* wa* passed* bv the Hi*h Court* at Calcutta ou 
the 15th of May 1803. <>n the 2nd art* iMay 1906 application 
was made to transfer this decree for execution to Agra, and 
an order for transfer was raad« on the 21st Qf July 1905. The 



decree-holder applied for execution on the 9th December 
19i)5. Held that execution was not time-barred : the decree- 
holder's application for execution was either in continuation 
of previous proceedings in execution of the decree, or was 
an application made after the decree had been revived 
within the meaning of article 180 of the second schedule 
to the Indian Limitation Act, 1877. 

The facts of this case sufficiently appear from the 
judgment of tfce Court. 

Wallaeh and Gulzar^ Lai, for the appellants. 
Sundar Lai and /fedar Nath, for the respondent. 

Knox and* Richaros, J J.— The decree in this case 
was a decree of the Iligh Court at Calcutta passed 
on the 15th of May 1893 against two judgment-debtors, 
Ram Gopal and Nand Ram. The first application that was 
made for ex<^ution of the decree was made to the Calcutta 
High Court on the 2nd of May 1905. The application 
asked that the cfecree might be transferred to Agra for 
execution. Notices were issued, and on the 21st of July 
1905, the High Court at Calcutra transferred the decree 
to the Subordinate Judge* of Agra for execution. Ram 
Gopal died and the present appellants were brought 
on the record as representing him. It appears that 
a compromise was entered into between Nand Ram, 
the other judgment-debtor, an^iie decree-holders, and his 
name was struck f»ff the execution proceedings on the 
ground of his having paid a portion of the amount of the 
decree, for which credit is duly given by the deeree-holeVrs. 
On the 9th of December 1905, an application for execution 
was made to the Subordinate Judge of Agra against the ap- 
pellants. The Court allowed the application Hence the pre- 
sent appeal. Two points have been argued. First it is said 
that inasmuch as the order of the 2 1st of July 1905 wus 
made more than twelve years after the passing of the 
decree, it is barred, and the Court ought, therefore, to 
have refused the application. The second ground is that 
the decree-holders cannot seek execution awainst one of two 
judgment-debtors or against the representatives of one or 
two judgment-debtors. 

«\s to the %rst point , article 180 of the Limitation Act 
provides that an application may be made to enforce a 
decree within twelve years from the time when the present 
righ*t to enforce th* decree accrues to a person CHimble of 
releasing the right. There is a further proviso that when 
a decree has been revived, the period of twelve years 
shall be computed from the revivor. The application to the 
High C^urt at Calcutta to transfer the decree for execution 
to Agra was made well within twelve years from the date 
of the passing of tjie decree. This necessary step to enforce 
the decree was made within time, and the High Court at 
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Calcutta could not have refused to grrant the application. 
The other steps that were taken were really in continuation 
of the first step that was taken within time. It seems 
to us that the order of the 21st July, although it was 
made beyond the period of twelve years, related back 
to the application that was made on the 2nd of May 
1905, and accordingly revived the decree. *Fhe point of 
limitation accordingly fails, whether we view the several 
applications as a continuance of ttie application^ of the 2nd 
of May or as an application for execution made after fjje 
decree had been revived within the meaning of article 180 
of the Limitation Act. # 

The next point is, we think, also without force. The 
decree was a joint decree and could have been executed 
against the property of either of the judgmen^debtors. No 
harm has been done to the present appellants by striking out 
the name of Nand Ram from the present application. The 
decree-holders have given credit ior sueh payment as 
Nand Ram made, and if the present appellants have to 
pay more than their just shafe of the debt, they will still 
have such right as the law gives them against Nand Ram 
or his representatives for contribution. We dismiss the 
appeal with costs. 

ALIGARH. Second Appeal No. 656 Bf 1905. April 23. 

Muhammad Kazim Plaintiff) ... Appkllant, 

v. 
Mian Khan and another (Defendants) ... Respondents. 

U%tuba'dar and co-sharer — Power* qf 9 lambardar to deal with 

co-parcenaiy land* — hen ne for ween years. 

In the case of a lease of co-parcenary land granted by a 
lumbar ar, where there is any suspicion established that the 
)amb<rdar has granted a long lease to the detriment of co- 
sharers, a heavy burden would he placed on the lensee to show 
that hy custom or for some other cause the lambardar is 
nut hori zed in gran ting the lease. On the other hand where 
U\* granting of the lease is shown to he for the benefit of the 
co-sharers and when the co-sharers presumably have been 
shown to have derived benefit under the lease the lease should 
i! or be set aside Japan Nath v. Hardawtl » Weekly Notes, 
18U7, p. 207 , Bansidhar v Dip Singh (l.L. R M 20 All., 438», 
Mukta Prasad v Kamta Singh (W-ekly Notts. 1906. p. 277) 
and Chattray v. Nawala <1 L.R.. 29 All., 20 referred to.» 

•■ The facts of this case sufficiently appear from the judg- 
ment of the Court. • 

Satish Chandra Banerji, for the appellant 

Guitar i IM, for the respondents. 

Kn«*X, J.— The facts out of which this second anneal 
arises are as follows r— The defendant first party hsd been 
granted a lease for seven years by the defendant second 
party over certain land, the subject matter of the present 
appeal; The tease was granted on the 24th July 1901. The 



defendant second party ceased to hold the position of lam- 
bardar before the presenU**uit was brought, and his succes- 
sor, the plaintiff, here the appellant, brought the suit out 
of which this appeal has arisen to have the lease cancelled. 
He alleged that the lease had been given out of sheer dis- 
honesty and in order to cause loss to pattidars, and is one of 
several leases, which had been given by the late lambardar. 

•In defence fraud was denied. It was pleaded that the* lease 
was lawfully executed for consideration, and that before the 
execution of the lease the lessee had cultivated the land on 
payment of rent at 8 annas a bigha The lease set out the 
annual rental of the land to be Rs. 8 a bigha. The Court 
of first instance decreed the claim. In appeal £he learned 
District Judge, after finding that no fraud had been proved. 

• went on to say that while the rent was lower than the rent 
paid for the neighbouring fields, still the land is under the 
disadvantage of containing salt and is liable to inundation 
and able to produce only one crop in a year. It accordingly 
held that the plaintiff had failed to make out his case. 
The appeal was decreed and the suit of the .plaintiff dis- 
missed with costs. 

In appeal here it was contended that the lambardar^ 
was not competent to grant a Tease beyond the require- 
ments of a particular year or season. In support of this 
reliance was placed on a ruling of this Court in Jagan Sath 
v. Hardayal (Weekly Notes, 1897, p. 207) and also the cases 
of Hannifkar v. Dip Singh (IL.R., 20 All., 438), Mukta 
Prannd v. Kamta Singh (Weekly Notes, 1906, p. 277) and 
Chattray v. Nawala (I.L.R., 29 All., 20). 

The Orst of these cases was one in which the lambardar 
had granted a perpetual lease of the common land of the 
village and within a few months of the granting of the 
lease one of the co-sharers came in and sought to have it 
set aside. It was held that the lambardar was not autho- 
rized to grant a perpetual lease, and the learned Judges 
went on to say, page 208:— "So far as we are aware a 
lambardar has no general power to grant any lease of oo* 
parcenary land beyond such as the circumstances of the 
particular year or particular season may require.'* ^ 

In Bansidhar v. Dip Singh the lease was for ten years, 
and it was setftside, the learned Judge who decided the case 
holding that tt\p lambardar h& no general power ofgrant- 
ing any lease of co-parcenary land beyo d s-ch as the cir- 
cumstances of the particular ^ear or particular season may 
require. The cas^, however, was* a peculiar one and the 
lease was one given by a disappointed litigant) whose power 
as lambardar was* soon about to cea^se, with the intention of 
damnifying his successful opponent in the partition pro" 
oeedings. 
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In Chatfray v. Nawala, to which I was a party, it was 
hSld that a lambardar should hav$ power to make tempor- 
ary lettings, but the duties imposed upon him do not seem 
to admit of his executing in favour of a lessee without the 
consent of the co-parcenary body a lease for a long term of 
year 8. 

In one of the four cases mentioned it was held that a 
lambrfrdar was competent to execute a lease for ten years* 
without reference to other co-sharers, where the land would 
not otherwise be let and where it would be for the benefit 
of the co-sharers that the land be so let. I see that a si mi- 
lar view was taken by two other learned Judges in an 
un/eported # case, Roshan Lai v. Muhammad Fail Ru*ain t 
S. A. No. 123 of 1898, decided on the Uth of June 1900. 
The facts of this last-mentioned case are more in harmony • 
with the facts of the case before me. I also notice that the 
lease before me was granted in July 1JKH, and the present 
suit was not instituted till 1904: the plaintiff, who was 
co-sharer during these three years, must have received pro- 
fits arising ouj; of this very lease. For these reasons I do 
not think it will be equitable to allow him now to, set aside 
thi% lease, in the settlement of which no fraud took place, 
and apparently fair hdeljuate consideration was given, 
merely on the ground that a lambardar has no authority 
to grant leases for fong periods without the consent of co- 
sharers. It seems to me that everv case of this kiud mtkst 
• 

depend upon the facts and circumstances out of >§ hieh the 
lease has sprung. Where there is any suspicion established 
that the lambardar has granted a long lease to the detri- 
ment of co sharers, a heavy burden would bo placed on the 
lessee to show that by custom or for some other cause the 
lambardar is authorized in granting the le%se. On the 
other hand, where the granting of the lease is -shown to be 
for the benefit of the co-sharer* and when the co-sharers 
presumably have been shown, to have derived benefit under 
the lease, I do not think that the lease should be set aside.* 
For these reasons I dismiss the anpeal wit*i costs. 



GORAKHPUR. Second Appeal No 638 of 1905. April 24. 

'Achhaibar Dube (Plaintiff/ ... ... Appellant, 

v. 
Tapasi Dube and others 'Drfexdants) ... Rkspondknts, 

Civil procedure Codecs. 317 — Joint decree— Purchase at *ale 

in execution hy one decree-holder — Suit for*decla ration that 

property purchased teas joint. 

In execution of a joint decfee on a mortgage one of the 
(J^cree-holders obtained leave to bid at the suction sale and 
purchased the^norr^aged property for the exact amount of 
the decree, namely, the mortgage debt, interest and coste. 
Satisfaction of the decree^was entered up and* the purchaser 
took possession of the property. Hel4 that section 317 of the 
Code of Civil 1 rocedure did not preclude the other joint 
decree-holder from suing for n declnration that the property 



so purchased was the joint property of himself and the actual 
purchaser. Bodh Singh Doodbooria v. Ganesh Chunder Sen 
(12 B. L. R., 317; referred to. 

The facts of this case sufficiently appear from the 

judgment of the Court. 

# J/. L. Ayarwafa and Parbati Chamn Chattcrji (for whom 

Satya Chandra Mvkerji), for the appellant. 

Muhammaa\ I&aq, for the respondents. 

Richards, J.— The /acts out of which this appeal 
arises are sfaewhat peculiar. Tapasi Dube and Janki Dube 
obtained a joint decree for sale of certain mortgaged pro- 
perty. It appears that one of the decree-holders, Tapasi 
Dube, obtained leave to bit* at the sale and he became the 
auction purchaser at the price of Rs. 960, which was the 
exact amount of the decree, that is, debt, interest and costs. 
He had takef the most active, if not the entire, part in the 
litigation which resulted in the decree in favour of himself 
and his codecre%-holder. He was allowed by the Court to 
take credit as against the purchase money for the amount 
of the decree, and consequently no money whatever was 
paid. When he applied for^xecution prior to bis obtain- 
ing leave to bid. the application was made on behalf of 
himself and Janki Dube his co-decree-holder. Although 
there is no clear finding, it would appear that no part of 
the decretal money was ever pajd^by Tapasi Dube to Janki 
Dube. According t* the allegations hi the plaint, after the 
purchase Janki Dube and his successors in title remained 
in joint possession of the purchased property. But there 
is no specific finding on this point. The plaintiff further 
alleged that at the time of the purchase by Tapasi Dube he 
and Janki Dube were members of a joint Hindu family. 
This was not perhaps alleged by the plaintiff in his plaint 
as clearly as it might have been, but the defendants in 
their written statement raised the issue, and the Court of 
first instance framed an issue, but did not decide the ques- 
tion. I think the Court executing the decree ought not to 
have granted leave to Tapasi Dube to hid in his own name 
without obtaining the consent of Janki Dube, or at least 
ought to have called upon the latter to show cause why 
Tapasi Dube stymld not have leave to bid in his own name. 
Furthermore, Tapasi Dube having purchased in his own 
name, the Court executing the decree ought to have msde 
Tapani Dube bring the purchase money into Court, where it 
should have remained until an adjustment was made be- 
tween the decree-holders. 1 merely mention these matters, 
because, if they had been considered in time, the present 
litigation would probably never have arisen. The imme- 
diate cause of the present suit was proceedings by the 
defendants in the Revenue Uourt. in which they claimed 
partition against t*ie plaintiff of certain property alleging 
that in this partition the property purchased for Rs. 950 
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were enacted against what^are known as benarai purchases, 
that is, purchases made secretly by one person for another. 



should not be considered as joint property. The plaintiff 
objected and claimed that the purchased property was 
joint like the rest and must be considered in making the 
partition. The Revenue Court stayed the partition and the 
plaintiff had to bring the present suit. The main defence, 
and only the point argued here, is that section 317 of the 
Code of Ciyil Procedure bars the plaintiff's claim. The 
Court of first instance held that section 317 djji not apply 
to the circumstances of the present case. The lower appek 
late Court relying upon the decision in Du^ga v. Bhagwan 
Dm (Weekly Notes, 1900, page ]90) reversed the finding 
of the first Court and dismissed the plaintiffs suit as being 
a suit which could not be maintained having regard to the 
provisions of section 317. A number of cases have been 
cited, including the decision of the Privy Council on the 
corresponding section of Act VIII of 1859 jn Bodh Singh 
Doodbooria v. Ganesh Chwider Sen (12 e B. L. R., 317). As the 
facts of all the cases cited are different from those of the 
present case, I consider that ^ am at liberty to deal with 
the provisions of the section apart from authority. It 
seems to be the unanimous view of all the Courts that sec- 
tion 317 and the corresponding section of the previous Act 
ti>are knoM 
jcretly by < 

the ostensible purchaser having no interest in the purchase 
and the real purchaser wishing for some reason that his 
name should not appear. I think that section was enacted 
to meet only this kind of transaction and to put an end 
to them by rendering impossible a suit by the real purr 
chaser against the ostensible purchaser. To illustrate by 
an example. Suppose it were clearly proved that two part- 
ners had lent partnership money to a tfiird person, obtained 
against him a joint decree, aqd in execution of that joint 
decree certain property was purchased at an auction sale 
by one of the decree-holders out of the partnership funds 
or by setting off the joint decree obtained by the partners. 
Section 317 could, I think, never operate to bar a suit 
brought by one of the partners for a declaration that the 
property purchased was partnership property. In such a 
case the plaintiff would nob be merely # setting up that the 
ostensible purchaser had purchased the property benami 
for tyra ; but his case would be that the property purchased 
was partnership property by virtue of the partnership which 
existed between them altogether irrespective of the sale. 
Their Lordships of the Privy Council, in the case I have 
referred to above, in dealing with the corresponding section 
of Act No. VIII of 1859, at page 329 of the report, say as 
follows ; — " Their Lordships will not inquire whether there 
is sufficient proof that Ram Soonder who purchased at an 
auction sale held a few days after the Act came into opera* 



tion did obtain a certificate under the Act, or of its terms e 
if he did obtain one ; because, assuming him to have been 
the certified purchaser within the meaning of the Act, 
they are of opinion that the provisions of^he section do not 
apply to such a case as the present. They were designed 
to check the practice of making what are known as benami 
mirchases at execution sales, i.e., transactions in which A 
secretly purchases on his own account in the name of B. 
Their Lordships think that they cangot be taken to affect 
the rights of members of a joint Hindu family who, by the 
operation of law, and not by virtue of any private agree* 
ment or undertaking, are entiled to treat as part of their 
common property an acquisition, howsoever made, by a 
jmember of the family in his #ole name, if made by the use 
of the family funds. Their lordships, rro doubt, were deal- 
ing with a case of a joint Hindu family and it has Dot yet 
been ascertained whether Tapasi Dgbe and Janki Dube 
were or were not members of a joint Hindu family. If 
they were, the present case would be on all fours in this 
respect with the case before the Privy Council. It seems 
to me, however, ths| the principle of the reasoning of their 
Lordships of the Privy Council goes somewhat further than ° 
the case of a joint Hindu family. For example the reason- 
ing would apply with equal force to the case of a partner- 
ship under the circumstances I have supposed above. I 
think alsOj if the allegations of the plaintiff were proved, 
that is to say, that the plaintiff being entitled to half of the 
debt and interest recovered against Babu Janki Prasad, the 
defendants purchased the property by means of setting off 
the amount of the joint decree, and that the property so 
purchased frem the date of the purchase up to the com- 
mencement of fbe proceeding for partition was treated as 
joint property, that the plaintiff would, notwithstanding 
the provisions of section 317, be entitled to a declaration 
# that the purohased property was under the circumstances 
joint property and must be treated as such in the partition 
proceedings. I refer the following issues to the£ourt qf 
first instance tb rough the lower appellate Court for find- 
ings :— (1) Were Tapasi Dube and Janki Dube at the date^ 
of the purchase of the property members of a joint Hindu 
family ? (2) 4f ter the purchase by Tapasi Dube was the 
property now jn dispute treated as the Separate property of 
Tapasi Dube or as the joint property of himself and Janki 
Dube and the other co-sharers ? (3) Did the money recover- 
ed by the decree against Babu Janki Prasad, in execution of 
which the property was sold, belong to Tapasi Dube and 
Jfcnki Dube Jplitly or to any one of tbem separately, and 
if so, to whom ? The £ourt will take such evidence as the 
parties may offer, and on return of the findings ten days 
will be Bllowed*for objections. 
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•ALLAHABAD. Second Appeal No. 898 of 1901. May 1, 
Shoo Ram Tiwart (Defendant) ... Appellant, 

fualcur Prasad aad others (Plaintiffs) ... Respondent*. 

GinJ Procedure Code, «. 678— Irregularity— Disposal of a 
m suit on a Sunday, 

Held that the disposing of a civil suit on a Sunday is a 
mere irregularity which it covered by the provision! of section 
578 of the Code of Civil Procedure. Ram Das Chakarbati v. 
The Official Liquidator, Co* ton Q inning Company « Limited, 
Cawnpore, (I. L. R.,9 All., 366) and Ununto Ram ChatterjeeY. 
Protab Chunder Shiromonee (16 W. B. t C. R., 230) referred to. 

• The facte of this case sufficiently appear from the 
judgment of the Court. 

Satya Chandra ifukerfi, for the appellant. 

Abdul Majid, for the respondents. 

Griffin, J —On Sunday, the 18th of June 1905, the 
Munsif raadetan inspection of the spot. The parties came 
to a compromise which was embodied in a rutfkar. The 
# Mtfns'f on the same day rave a decree on the compromise. 
The defendant appealed to the District Judge, who, while 
upholding the defendant's contention that the decree was 
void, having baen passed on a dies now, dismissed it # on 
jyther grounds. The defendant appeals to this Court on the 
ground that the decree, being passed on a Sunda/, was null 
and void. It is admitted that th9re is no authority of this 
Court directly bearing upon the question raised in this 
appeal. I am referred to the ruling in Ram Das Chakarbati 
v. T*» Oji-ial Liquidator, Cutm Gin ting Company, Limited, 
Cawnpore (I.L. R., 9 AIL. 366). I am asked to infer 
from this ruling that a decree passed on a Sunday should 
be held null and void. No such inference, in my opinion 
is warranted. For the respondents it is contended that 
the Court of first instance in disposing of the case on a * 
Sunday committed a mere irregularity, which is covered 
try the provisions of section 578 of the Code of Civil 
Procedure. The proceedings were held on the Sunday by 
consent of parties. I am of opinion that under these cir- 
cumstances the Munsif in disposing of the ease the same 
day committed merely an irregularity. It is not shown 
that this irregularity affected the merits of tfte case or that 
the Munsif had no jurisdiction. 

In a case reported in»Vol ?6 of the Weekly Reporter 
(Civil Ruliogsj, p. 230 (Ununto Ram Chatterjee v. Protab 
Chunder Shiromonee) the objection taken ivay against tits 
admission of a plaint on a Sunday the objection was 

overruled. 

• 

I dismiss the appeal with costs. 



FATEHPUR. Criminal Revision Ho. 148 of WOT. Ms* 4 

In thb m attek of the petition of Damma. 

Criminal Proeedmre Code, t. 4&~R*mgkm~Mxetmtt* 
orders Order of District Magistrate dHmissiny head* 
man, • 

Held that an order passed by a District Magistrate under 
the rales f gamed by Government under section 45 (3 of the 
Code of Criminal Procedure is an executive order and not sub- 
ject to the Divisional powers of the High Court. 

The facts of this case sufficiently appear from the order 
of the Court. 

Malcomson, for the applicant. 

The Assistant Government Advocate (Porter), in 

support of the oVder. 

• 

Banbbji, J.— This is an application for the revision 
of an order passed by Babu tmrajbhan Prasad, Magistrate of 
the first class of Fatehpur. The learned Assistant Govern- 
ment Advocate raises a preliminary dbjectfon that the am- 
plication is not maintainable under the Code of Criminal 
Procedure. The facts were tlgfjE.*— Proceedings Were in- 
stituted against the applicant Damma under section 1 10 of the 
Code of Criminal Procedure. The Magistrate after holding 
an inquiry discharged Damma under section 119 of the Code. 
At the same time he directed the record of the case to be 1 
laid before the District Magistrate with the request that 
Damma, who was the Jiead-man of the village, might btf 
removed from that office, and that the District Magistrate 
might, if necessary, direct the police to watch the acts Of 
Damma. Mr. Makem*on who appears for the applicant 
informs me that it is this order relating to the dismissal 
of Damma from the office of hear 1 -man and to his conduct 
being watched by the police that he complains of. I may 
mention that upon the papers being laid bafore the District 
Magistrate he made an order dismissing Damma from the 
office of head-m%n and directing the police to watch and note 
the a8ts of Damma and make a report, if necessary, to him. 
It is clear that the order is an executive order passed by 
the Pistrict Magistrate in his executive and not in his 
judicial capacity. When the subordinate Magistrate •who 
heard the case under section 110 of the Code of Criminal 
Procedure ordered the discharge of Damma, that case came 
to an end. In directing the papers of the case to be laid 
before the District Magistrate with a certain recommenda- 
tion he did so, not in his capacity of a Criminal Court, but 
as a subordinate of* the District Magistrate with a view 
that the District Magistrate might, if he thought fit, take" 
action against the head-man of the village, fne rufitf 
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framed by the Local- Government under section 45 (3) of 
the Code of Criminal Procedure authorize a District Magis- 
trate to appoint and dismiss a head-man. The order of the 
District Magistrate dismissing the applicant is an executive 
order, and so is the order directing the police to watch his 
conduct This latter order was apparently passed by the 
District Magistrate as the executive heatf of the police. I 
am unable to hold that the order made by the District 
Magistrate can be regarded as proceedings o^fn inferior 
Criminal Court within the meaning of section 485 of t^e 
Code of Criminal Procedure. The portion *>f the order of 
the Subordinate Magistrate of # which the applicant com- 
plains was, as pointed out above, clearly not a judicial order. 
The application to this Court for revision of that order and 
of the order of the District Magistrate is not therefore 
maintainable. I accordingly dismiss it 



GORAKHPUR. Second Appeal No. 392 of 1906. May 1. 
Awadh Bihari Pande and another (Judg- 



ment-debtors) 



Appellants, 



Mahadeo Sahi and others (Dbcree-hold- 
rrs) ... ... ... Respondents. 

Execution of decree— limitation — Civil Procedure Code, «. 206 

— Effect of application jabring dec j i % ee into accordance with 

judgment. • 

Held that an application under section 206 of the Code of 
Civi J Procedure, to bring a decree into accordance with the 
judgment does not give a fresh starting point to limitation 
and cannot be regarded as an application to the proper Court 
to take a step in aid of execution. Day a Kiihan v. Nanhi 
Begamil L. R., 20 All., 3Q4> and Ahean-ullah v. Dakkhini 
Dm <I. !i. R., 27 AIL, 575) followed Kali Protunno Bam 
Hoy v. Lai Mohun Guha Boy (I. L. R., 25 Cal., 258), dissented 
from. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

8un4ar Lai, for the appellants. 

Wallach and Haribans Sahai, for the respondents. 

Knox, Acting C.J., and Richards, J.— The facts out of 
which this execution second appeal arises are shortly as 
follows :— Three plaintiffs brought a suits for sale of a 
mortgaged property. They set eut that the mortgage 
debt was due to each plaintiff in certain ipecitic proportions* 
In fact there were three separate, mortgages, one in favour 
of eafeh plaintiff, in the same deed, and there was a prayer 
for the tale of the property upon foot of the claim of each 
plaintiff. It is immaterial to express now as to whether 
these claims ought to have been joined in one suit. A 
decree was made, but it was not in accordance with the 
judgment, because the decree took the form of a joint decree 
in Aurour of all for a bulk sum. At the dates of suit and 
of making; the decree Mahadeo, plaintiff, alone was of full 



age. The other two plaintiffs were minors. %f\e decree 
absolute is dated the 16tfi of December 1899. The first 
application for execution was made on the 23rd of January 
1903, and in the application it was alleged that a certain 
payment was made upon the foot ok the decree. This 
application for execution was struck off on the )lth of 
February 1903. The present application for execution was 

•made on the 18th of September 1905, in which it was again 
alleged that payment had been made upon the foot of the 
decree. The judgment -debtors objected that execution of 
the decree was barred by time. It was then discovered 
that the decree was not in accordance with the judgment 
and on the 3rd of February 1906 the judgment-debtors 
obtained an amendment of the decree under section 206 of 

# the Code of Civil Procedure bringing the decree into con- 
formity with the judgment. The juclgment-debters now 
contend that as agairst Mahadeo who was of full age, the 
decree is barred unless the decree-holder succeed in prov- 
ing some payment to him on foot of the decree. It is 
admitted that as against the minors the decree-holder's 
decree is not barred by time. The lower appellate Court 
held that the decree is not barred against any of the deci$e- 
holders, because the application far execution was made to* 
execute the decree as it stood before the amendment, and, 
relying on the ruling of Kali Proeuuno Batu Boy v. Lai Mohun 
Quka Boy (I. L. R, 25 Calc, 253), held that the amendment 
cf the decr/e under section 206 was equivalent to a re\ iew* 
of judgment under article 179 (3) of Schedule II of the 
Limitfition Act. In our opinion the decision appealed from 
is not correct. We consider that once the decree was amend- 
ed under section 206, the amendment related back and 
the decree must be dealt as if it had been made in proper 
form originally. The ruling that we have jost referrred 
to was considered by this Court in Day a Kuhan V. Nanhi 
Begam (I. L. R., 20 All., 304), if which it was held that an 

.amplication under section 206 of the Code of Civil Procedure 
does not give a fresh starting point to limitation and can- 
not be regarded as an application to the proper £ourt to, 

take a step in aid of execution. 

m 
The same view was taken by another bench of this 

Court in the eye of Ahtan-ullah v. Dakkhini Din (I.L.R., 27 
All., 575). We dismiss the appeal so faj as the respondents 
other than Mahadeo are concerned. 8o far as Mahadeo, res- 
pondent, is concerned, we allow the appeal , set aside the 
decrees of both the Courts lelow # and through the lower 
appellate Court remand to the first Court these proceedings 
with directions to readmit them under their original number 
and dispose of fhem according to 1ft w. So far as Mahadeo 
is concerned, the costs will abide the event, but bo far as the 
other respondents are concerned, they will get their costs. 
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Emperor v. Mehdi Hasan 

• 
Act No. XLVo/18m (Indian Penal Code) hi. 425, 426— Defi- 
nition— MUchief— Act (Ideal) No. 1 of 1900 (#.- fV.P. and 
Oudh Municipalities Act), s. 167. 

Certain cattle belonging to one M. H., upon various occa* 
fiion8 when in charge of a servant of M. H., strayed, or were 
driven, into the Goiernment gardens at Saharanpur and 
there caused damage Held thatM. II., could not on these 
facts be convicted of the offence of mischief. Forbes v. Grish 
Chander Bhuttacharjee(UYf R., 31) and Empress v. Bai Baya 
(I. L. R , 7 Bom., 126) followed. Held also that section 167 of 
the Municipalities Act, 1900, did not apply, that section being 
<?ne dealing with offences against the person. King Emperor 
v. Patan Din (Weekly Notes 1905, p. 19) followed. 

The facts of tkis case sufficiently appear from the 
order of the Court. 

Agancala, iu supjpart of the reference. 
The Assistant Government Advocate (Porter\ for the 
Crown. # 

Dillon, J. -This is a reference by the Sessions Jud*e 

• ol*Sanaranpur recommencing that the conviction and sen- 
tence passed upon one Mehdi Hasan under section 426, 
Indian Penal Oocte, be set aside. Syed Mehdi Hasan was 
prosecuted before a Magistrate of the first class, Sahajan- 

•pur, under section 167 of the Municipalities Act, No. I of 
1900. That section punishes the wilfully letting loose 
any horse or other anirral so as to cans*, or negligently 
allowing any horse or other animal to cause injury, danger 
alarm or annoyance to any person, or suffering any fero- 
cious dog to be at large without a muzzle^ The facts of 
thh case are these:— On the morning of October 13th, 1906, a 
number of cattle including Bramini bulls, cows, and calves, 
were found straying in the Government garden. The y had 
done a considerable amount of damage and were sent «to 
the pound. They were the property of Mehdi Hasan, or af 

• all events the cows snd calvea were his property. It is 
"clear tAat this was cot the first time that these cattle were 

found trespassing in the garden. Mrhdi Hasan admits 
this, but pleads that the fault lay with his servant. The 
prosecution, which had been started with the^ sanction of the 
Chairjnanof the ]£unicipal # Board, ended in a conviction 
under section 426, Indian Penal Code, and% fine of Rs. 25. 
On the record being received in this Court notice was 
issued to Mehdi Hasan Jo slftw cause why his convictio* 
binder section 426 should not be altered to one under section 
167 of Act No. I of 1900 In my opinion th're can bemO 
doubt that the conviction under section 426, Indian Penal 
€« de, is bad. From tbe provisions of section 42fr, Indian 
Penal Code, which defines mischief, it is* clear that there 



must bs an intention to cause wrongful loss or damage. 
There is no evidence in this case that Mehdi Hasan caused 
the cattle to go into the garden at all, much less that such 
was his intention. Following the rulings in Major Forbes 
v. QrUh Chander Bhnitorharyt (14 W. R., 81) and Empress 
v. Bai fiaya(l % L. R., 7 Bom., 26;, I set aside the conviction 
and sentence of ^iehdi Hasan under section 426, Indian 
Peral Code The fine, if paid, will be be refunded. I have 
now to dea} with the rule which was issued to Mehdi Hasan 
ty this Court on the 19th of A pril 1907 calling ptton him to 
show cause why his conviction should not be altered to one 
under section 167 of ActcNo. I of 1900. I am clearly of 
Opinion that that section is even less applicable to the facts 
of this case than section 426. That section de Us* with 
offences against the person and has nothing to do with 
offences against property. This is clear from the section 
itself. Were arj authority needed I wou'd refer to King 
Emperor v. Patan Din J[ Weekly Notes, 1906, p. 19) as ex* 
actly in point. The rule is discharged. 

— « 

SAHARANPUR. Second Appeal No. 1240 of 1905. May 14 

Bakhtawar Mai < Plaintiff) ... ... Appellant, 

v. 
Abdul Latif (Defend ant) «^t ... Respondent. 

Civil Procedure Code, s. 424 — Suit against public officer— 

Notice—Suit to recover articles seized by police during a 

search, 

The plaintiff sued to recover from the defendant three 
account books which he al leged, that the defendant, a Sub- 
fnspector of police, had^setzed during a search, apparently in 
pursuance of the provisions of section 165 of the Code of 
Criminal Procedure, of the plaintiffs house. Held that the 
defendant, if he seized the books, which was denied, did so 
in his capacity as a police officer, and that the suit was not 
maintainable in the absence of the notice prescribed by sec- 
tion 424 of the Code of Criminal Procedure. Muhammad 
Saddiq Ahmad v. Panna Lai «I L.R., 26 All., 220. distin- 
guished. Jogendra Nath Roy Bahadur v. Price (I.L. B., 24 
Calc, 584) referred to. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

%Satya Chandra Mukerji, for the appellant 

Ryves, for the«respondent. 

•Banerm, J. — The suit out of which this appeal has 
arisen was brought by the appellant against a Sub-Inspec- 
tor of Police for recovery of possession of three account 
'books. It has been dismissed on the ground that the riotioe 
required by section 424 of the Code of Civil Procedure was 
not served on the defendant before, the institution of the 
suit. The allegations of the plaintiff are these. The de- 
fendant in his capacity as a Sub-Inspector of Police searched 
the plaintiffs house and carried away ' several article 
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including jewelry and these account books; that at the 
trial of the case he was asked to produce the account books, 
bin) he refused to produce them, alleging that he had not 
taken i hem. The present suit was therefore brought for 
recovery of the account books. It is clear on the plaintiff s 
owntdtegaUou thai wfcea the defendant searched the plain- 
tiff's house he did so in the capacity of a public servant. In 
seizing the account books (assuming that he seized them) 
be also acted in the same capacit/ apparently in pursuance 
of the provisions of section 165 of the Code of Criminal 
Procedure. The suit is therefore a suit ^gainst a public 
officer and in respect of an act purporting to have been done 
by him in his official capacity, and the defendant was en- 
titled to a notice under section 4'34 of the Code of Civil 
Procedure. This case is distinguishable from that of Mh- 
kzmmad Siddiq Ahmad v Ptifna (I. L R.. 2? All., 220) to 
which the learned vakil for the appellant referred. The 
circumstances of that case are quite different, the defendant 
having acted in that case, not in his capacity as a public 
officer* but illegally and in bad faith. The case more in 
point is that of Jogendra Nath Rai v. Price (I. L R., 24 Calc, 
584), in which it was held that a notice was necessary under 
similar circumstances. I dismiss the appeal with costs. 



SRABJAHANPUR. 



Criminal Revision No. 197 
of 1907. 



May 15. 



Emperor v. Husain Bakhsh and others. 

Act No. XLVof 1860 (Indian Penal Code) t $ 153— Definition 
—''Wantonly"— Act No. V of !860 (Police Act), *. 30- 
Luobedience to otden of police as to conduct of a procet- 
iion. 

Where certain persons taking part in a religious proces- 
sion gratuitously disobeyed the orders of the police concern- 
ing the manner in which such procession was to be conducted 
with the result that a mt was only averted by bringing 
armed police upon the scene, it was hell that the persons 
concerned acted— though not 'malignantly"- y-t "wautonly" 
withiu the meaning of s *ction 153 of the Indian Penal Code, 
and were properly convicted under that section 

The facts of this case are clearly statet in the order of 
the Court. 

AgarwaU, for the applicants. 

•The Assistant Government Advocate (Porter), for the 
Crown. 

Dillon* J. — This is an application for revision of an 
order passed b • the District Magistrate of Shahjahanpur 
convicting the nine petitioners under section 158 Indian 
Atonal Code, and sentencing them to two months' rigorous 
imprisonment each. The District Magistrate also passed 



an order under section 106 of the Code of Criminal Proce- 
dure directing that all the accused at the expiration of theft* 
respective sentences should exeeate a bond to keep the peace 
for one year in their own recognizance for Rs. 200 with two 
sureties of Rs. 100 each. The facts whjch gave rise to fhis 
conviction are these : — On or about the 5th of April last, 
which m&s the chehlum, that is, the 40th day of theM<hurruro, 
# the qamie and tikligan of Sha'ijahanpur started with tenia* 
for the local Jearbala. A police order had been issued that 
day that all the tazia processions should arrive at A jan 
Chauki by 7 p.m so as to arrive at the karbalu at !0 p.m- 
As a matter of fact the qa*i't and tikligir* did not start 
from the Chauki till 10 p.m. At the Chauki a dispute arose 
between the qa*ai» and nkligars as to which of them should 

• go fir^t. They were repeatedly ordered to move on, but 
instead of doing so, they proceeded to 9 wrangle and abuse 
each other, and it was with the greatest difficulty fhat they 
were ultimately got to move on. Similarly when < he two 
parties had arrived at the karbala a dispute arose as to 
which tazia should go first. The tazia$ were however buried 
by 2 A.M. # and the nine petitioners and a 10th man who has 
not applied for revision were arrested under the order^ of 
Pandit Jagmohan Nath, Deputy Magistrate, and were* 
charged on these facts with " giving provocation by wanton- 
ly doing an illegal act knowing it to* be likely that such 
provocation will cause the offence of riot to be committed." 
The District Magistrate holds that the petitioner's action in 
refusing to move on with their tazias when ordered to do 
so and wrangling on the question of precedenca was calcu- 
lated to causa a serious riot. In this view I entirely agree. 
It has been argued before me that the accused committed 
no offence under section 163, Indian Penal Code, as they did 
not " malignantly or wantonly " refuse to move on. It is 
not the case for the prosecution that they acted malignantly 
and the word 4< wantonly " as used in the section merely 

# means "recklessly " I think that the evidence and the finding 
clearly show that the petitioners acted recklessly in refus- 
ing to move on when ordered to do so, and tha£ they, yT 
wrangling and abusing each other when they were all in 
an extremely excited condition and armed with lathis, acted # 
wantonly within the meaning of section 153, Indian Penal 
Code. I think that these convictions must be affirmed. 
With regard to the order undfr section* 106 of the Code of 
Criminal Procedure, I do not think that the offence of which 
the petitioners have been convicted would bring thi*m 
within the purview of that sectiom. I therefore set aside 
that order, As to the sentences passed, I # think that tte 
ifhprisoment jilKady undergone by the nine petitioners 
is sufficient to meet th# ends of justice. I therefore remit 
the remaining portion of their sentence**. Although Altaf 
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Mian has not applied to this Court in revision, as, I have 
the record before me, I proceed to deal with his case also. 
I direct that he suffer rigorous imprisonment for two 
months in lieu of th* sentence which was passed upon him 
by the District Magistrate. In his case also the order under 
section 106 of the Code of Criminal Procedure is set aside. 
Subject to these modifications the application of the nine 
petitioners before me is rejected. » 

GOKAKHPUR. Second Appeal .No. 1221 of 1905. May 15. 
Awadh Bihari Lai (Plaintiff; ... Appellant, 



fnhri Prafad Drfbxdant) 



Rkspondknt. 



Act (Local) No. Til of 1901 (United Province* Land Revenue* 
Act), j. 233 (i)— Partition— Suit brought in Civil Court 
pending partition proceeding* in Revenue Court— Jurisdic- 
tion— Plaintif nofyroperly represented in- Revenue Court. 

Pending proceedings for partition- including certain sir 
land— before^ Revenue Court, the plaintiff instituted a suit 
in a Civil Court to recover possession of a share in the sir 
land. In the partition proceedings the plaintiff, \fho wa« a 
minor, was not represented by any one legally competent to 

• represent him. Held that*section 233 {ki of the United Pro- 
vinces Land Revenue Act, HR)1, was not a bar to the main- 
tenance of the suit in the Civil Court Khasay v. Jug la I.L.R., 
28 All., 432) followed Muhammad Jan v. Sadanand Pande 
(I.L.R.. 28 AH., 304, referred to. # 

* The facts of this case sufficiently appear^from the 
judgment of the Court. 

Hariban* Sahai, for the appellant. 

Jang Bahadur Lai and hwar 8aran y for the respondent. 

Banrbji, J.— The suit out of which this appeal has 
arisen was brought under the following circumstances: -The 
plaintiff, who is a minor, has a brother named Raja Ram. 
On the 24th of December 1897, Raja Ram executed a sale 
deed in favour of Ishri Prasad, respondent, in respect of # 8 # 
bighas 7 biswas and 12 dhurs of sir land. On Ishri Prasad 

Applying for mutation of names, the plaintiff, Awadh Bihari 
Lai, under the guardianship of his mother, objected to the 

- entry of Ishri Prasad's name in the revenue papers in respect 
of what he alleged to be his share of the land sold. This 
objection was disallowed on the 9th of Martfi 1904, on the 
ground that Ishri Prasad haji taken possession under the 
sale and was in possession, and the plaintiff was referred to 
the Civil Court. Thereupon, on the 23rd of March 1905, the 
plaintiff brought the present suit in the Civil Court for pos- 
session of a oge half share of 8 bighas 7 biswas and 12 dhurs 
of the land on the ground that his brother JElaja Ram Had 
no right to sell his, i.e., the plaintiffs share of the land, 
and that the sale had not been made for the benefit 



of the plaintiff, minor. I may observe that both in the 
suit brought by the plaintiff and in the application oppos- 
ing mutation of names he was represented by his mother 
as guardian. It appears that since the passing of the order 
in the mutation proceedings, Ishri Prasad, who was also 
a co-sharer in the village and the owner of a two-thirds 
share, applied to |he Revenue Court on the 23rd December 
1904, praying for the partition of his share and also praying 
that the 8 ^Jjighas 7 biswas 12 dhors of land, purchased by 
rjjm from Raja Ram, should be added to his share. In the 
application for ^partition the name of the minor plaintiff, 
Awadh Bihari Lai, was mentioned as one of the opposite 
parties, but under the guardianship of Raja Ram and not of 
his mother. The usual proclamation was issued nnder sec- 
tion 110 of the Land Revenue Act, No. Ill of 1901, and on 
the 6th of February 1905, Raja Ram on his own behalf and 
as guardian of Jihe plaintiff, Awadh Bihari Lai, filed an 
application in the Revenue Court, in which he stated that he 
had no objection to the partition as prayed for by Ishri 
Prasad. In consequence of the institution of the partition 
proceedings the Court of first instance held that the suit was 
barred by the provisions of section 233, clause (£), of the 
Land Revenue Act, and dismissed the suit. This decision 
has been affirmed by the low er ap pellate Court. It is con- 
tended in this appeaj that the surlis maintainable and the 
section referred to does not bar it. I think the contention 
is well founded. It was held in Kka$ay v. Jvgla (I.L.R.. 28 
All., 432) that the prohibition contained in section 233, 
clause (A), applies only to suits in respect of partition in 
which the plaintiff ha9 had an opportunity of having his 
objections considered under section 111 and has not availed 
himself of it. In the present case the plaintiff had no 
opportunity of being heard in the partition proceedings. 
He was not properly represented as a party to those proceed- 
ings, as he was represented by his brother, whose interest 
was apparently adverse to his. As I have stated above, the 
act of his brother had been repudiated on behalf of the 
plaintiff by his mother in the mutation proceedings, to 
which Ishri Prasad was a party, and in those proceedings 
the petition of objection was filed by the mother of the 
minor piai nti IT as # h is guardian. In spite of a knowledge 
of this fact Ishri Prasad in his application for partition 
described Raja Ram as the guardian of the minor. A„copy 
of the proclamation issued under section 1 10 was served on 
Raja Ram, and the fact that Raja Ram, who had sold the 
minor's share, came forward and stated in the Revenue Court 
both on his own behalf and on behalf of the minor that 
he had no objection to the partition prayed for by Ishri 
Prasad, is a significant circumstance. It is manifest that 
notice of the partition proceedings was not served on 
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the minor as represented by a proper guardian, and therefore 
he had no opportunity of appearing in the Revenue Court in 
the partition proceedings, of raising objections and having 
them determined. Under these circumstances the present 
suit, which was instituted during the pendency of the parti- 
tiou proceedings and not before their completion, was 
maintainable. I may also refer to the <$se of Muhammad 
Jan v. Sadanand Pande (I.L.K., 23 AH., 394) in which a suit 
brought during the pendency of partition pro clings was 
held to be maintainable. I accordingly allow the appeal 
and set aside the decrees of the Courts below. As those 
Courts have proceeded on a preliminary ground, in regard 
to which their decision is erroneous, I remand the case to 
! he Court of first instance under the provisions of section 
562 of the Code of Civil Procedure for trial on the merits. 
The appellant will have the ct>sts of this appeal : other 
costs will abide tho event. # 



AGRA. Second Appeal No. 213 # of 1906. May 20. 

Munna Lai Defendant; .« ... Appkllant, 

v. 
Narain Prasad and another (Plaintiffs) ... Respondrnts. 

Pre-emption — fVajib-ul-n rz — Co-sharer — Owner of returned 
mu gji laud. 

The pre-emptive clause oT a wajib-u^ns contained the 
following provision : — •• Minjumla malikon ke ayar koi hissa- 
dar apni hatjqiat bai karne chahe, to aictval dusre hissadar 
shank haqqiut hi hath bai hareya." This clause occurred in a 
chapter headed »' conditions which apply to zumindars only." 
Held that the ownership of resumed muafl land did not con- 
fer uiou the owner a right of pre-emption as a hissadar. 
Xarain l)as v. Ram Sara?i Das (I. L. It . 20 All , 419>, Rayhu* 
nath Prasad v. Kanhaya LjI {Weekly Notes, 1902, p. (38), 
Jodha Sinyh v. lihola Nath Weekly Notes, 19U4, p. 118) and 
Muhammad Alt v. Uukam Kumcar t.l. L. R., 28 All., 246) 
referred to. 

• 
This was a suit for pre-emption. The property sold 

was a one-third share in a resumed mw*fl holding. The 
vendee was the holder of muafl land in a different sub- 
division of the mahal in whioh the land sold was situate. 
The pre-emptor was a co-owner with the vendee in the 
land sold. The claim was based on the provisions of the 
wajib-ul arz which are set forth in the head-note and # in 
the judgment of the Court. Tne question at issue was 
whether the plaintiffs, who had no zaraindari share in the 
village, were entitled to pre-empt as " hissadars " T)y 
reason M their being owners of resumed muaft land. The 
Court of first instance (Munsif of Muttra) decreed the claim, 
and this decree was on appeal confirmed by the District 
Ju Ige of Agra ; the defendant vendee appealed to the High 
Court. 

M. L. Sandal, for the appell int. # 

Ouhari Lai and R*dar Xath, for th3 respmients. 



GmFFiN, J.— A sale of a one-third share in 8 resumed 
muafl holding to the vendee defendant, who happens to be 
a holder of muafi land in a different, sub-division of the 
mahal, gave rise to the present suit by the plaintiff, who,«as 
a co-owner with the vendor of the lanff In suit, claimed to 
have a preferential right to purchase the share in the hold- 
ing under the provisions of the wajib-ul-arz relating to 
f>re-emption. 

These provisions were as follows : -•' Minjumla malih- 
on-ke ayar k>i hitsadar apni haqqiat bai karne chahe to awxcal 
dusre hissadar sharik haqqiat hi hath bai kareya." The 
plaintiff had no zamindari share in the village. His con- 
tention was that as an owner of a resumed muaji holding 
he was a himilar within the meaning of that expression in 
\he wajib-ul-arz and as such entitled to*j>re-empt. 

This contention found favour with both the Courts 
below. « 

On second appeal it is contended that the Courts below 
have misinterpreted the provisions of the wajib-ul-arz 
relating to, pre-emption; that an owner of a resumed 
muafi holding is not a co-sharer, and the plaintiff, there- 
fore, has no preferential right over* the vendee. 

I am referred to the rulings reported in I. L.R., 20 
All , 419, Weekly Notes, 1902, p. 68, Weekly Notes, 1904, 
p. IB, and 1. L. R., 28 All., 246. 

In I. L*R., 20 All., 419 (Naraut Da% v Ram Saran Das) 
it was held that the co -sharers in a mahal and the owners 
of separate plots of muafi land included in the area of the 
mahal have as a rule no connection with one another, and 
it by no means follows that the custom adopted by or 
existing among the members of the khalisa co-parcenary 
body would be applicable to the owners of the muafi plots. 
Strict evidence is always necessary to prove that the same 
custom is applicable to each. • 
• 

In Weekly Notes, 1902, p. 68 (Rayhunath Prasad v. 

Kanhaya Lul) the hissadaran deh alone had the ri$ht of 
pre-emption, and it was held that upon a proper construc- 
tion of the wajib-ul-arz the words hissadaran deh did nbt 
include muafidars. 

In Weekly Notes, 1904, p. y8 (Jodhm Sinyh v. Rkola 
Nath\ the vendor lield an isolated plot which was assessed 
to revenue. The vendor was not a member of the co- par- 
cenary body. The wajib-ul -arz* provided for pre-emption 
in the case of a co-sharer in the village transferring his 
share* It was h&id that, as the vendor was not a 
co-sharer, no right of pre-emption arose upon a transfer by 
her of her interest in property which was not a share in 
the village. • 
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In I. h. R., 28 All., p. 240 (Muhammad Alt vrUnkam 
Kwiwar), it was held that the purchaser of a plot of grove 
land who had not thereby incurred any responsibility for 
Ggvernment revenue was not a co-sharer and could not claim 
preemption under <i wajib-ul-arz which confers such rights 
upon co-sharers. In the plaint in the presen. sa;c th^ a land 
in suit is referred to as a grove, but in the judgment of the 
Court below it is described as a resumed muafi hold in sr^ 
Assuming that the land in suit is assessed to revenue, it does 
not necessarily follow, under the ruling last quoted, that 
under the wajib-ul-arz its owntr has a right of pre-emption. 

In each of the cases referred to above it will be s^en 
that there is something which distinguishes it, from the 
present case. A reference to these rulings is useful a% 
showing the construction wliich has been placed upon pre- 
empt urn clauses in somewhat similar cases 

In each case, however, the w .. jih-ul-arz must be con- 
strued by itself. In the present ca-e the clause relating to 



pre-emption which has been given above is No. 7 of Chap- 
ter I of the wajib-ul-arz with the heading " Conditions which 
apply to zamindars only." In para. 8 of "the same Chapter 
it is provided that a hi*salir cannot mortgage specific 
ploU of land, though he may mortgage his share, the 
reason being that the land of the village is not divided. 
It is further provided that mw>fi(la>8 t or owners of resumed 
muafi land, may mortgage their holdings. This paragraph 
seems to d|a^v a distinction between the hi**ad<tr aud the 
^jyners of muafi or resumed muafi land. The hi**ad«r 
referred to in para. 8 is a member of the co-parcenary body, 
and, applying this restated significance to the word 
hissadar used in the clause relating to pre-emption, it 
would appear that the plaintiff as the owner of a resumed 
muafi holding is not a hismdar within the meaning of that 
clause. * 

I would therefore allow this appeal, and, setting aside 
the decrees of the Courts below, dismiss plaintiff's suit, 
riaintiti to pay defendant appellant's costs in all Courts. 
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BENARES. Second Appeal No. 92 of 1906. May 15. 

Ennui Lai and others (Defendants) ... Appellants, 

v. 
Knndan Bibi (Plaintiff) ... ... Respondent. 

Act No. V of 1882 (Indian Elements Ac*), ^. 15 and 28 (©) 

— Easement— Prescriptive right to light find air— Actual 

damage. 

Where a plaintiff is claiming relief upon thf Aground that 
bis prescriptive right to the pasf>a^e of light and air to^a 
certain window has been interfered with, it i» enough to 
show that the right has in fact been interfered with. The 
plaintiff is not obliged to go further and show that he has 
suffered actual damage thereby. * Colls v. Home and Colonial 
Stores, Ld. (1904, A. C. 179 and Kine v. Jolly (1905, 1 Ch.. 480) 
not applied. Nandkishor Balgovan v. Bhagubhai Pranvalabdas 
(I. L. K., 8 Bom., 95 referred to. 

The facts of this case sufficiently appear ftom the judg- 
ment of the Court. 

Tej Bahadur Sapru, for the appellants. 

Ootul Psa$ad, for the respondent. 

j 
Airman, J.— This appeal arises out of a suit brought 

by the plaintiff respondent against her neighbours the de- 
fendants in which she asked for an injunction ordering the 
defendants to demolish certain constructions which they 
had made, and which, according to the^plaintiff's case, had 
blocked up a window and two sky-lights in her house. 
Other reliefs were claimed, but in this appeal we are only 
concerned with the first relief asked for, namely, in regard 
to the closing of the window and the two sky-lights. The 
learned District Judge after an inspection of the locality 
found that the construction made by the defendants entirely 
blocked up the window and blocked up all but a minute 
portion of one of the sky-lights. He accordingly found the 
plaintiff entitled to an order for the removal of so much of 
the construction as blocked np the window and the sky- 
light. In appeal to the lower Court it was contended that 
the plaintiff had not acquired any right of easement in res- 
pect of the openings so blocked up, but this ground is no 
longer urged before me. The only plea argued— and argued 
with much ability by the learned advocate # for the defend- 
ants appellants— is that on the finding of the District 
Judge, to the effect that "from what he saw little or no 
harm had been done," the decree which he passed was 
wroffg in point of law. In support of his argument the 
learned advocate referred to the decisions in Colls v. Home 
and Colonial Stores, Ld. (1004, A. C, 179) and Kine v. 
Jolly (1905. 1 Ch., 480). Tnese decisions would have a 
distinct bearing on this case were not the matter covered, as I 
hold it to be, by the provisions of the Indian Easements Act. 
Section 15 of that Act provides that where the access and 
use of light and air to and for any building haye been peace- 
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ably enjoyed, as an easement, without interruption and fdr 
20 years the right to such access and use of light or air shall 
be absolute. Again section 28 (c) provides that the extent 
of a prescriptive right to the passage, of light or air to a 
certain window, door or other opening is that quantity of 
light or air which has been accustomed to enter that open* 

# ing during the whole of th* prescriptive period irrespective 
of the purposes for which it has been used. The latter de- 
finition of the extent of a prescriptive right to light and air 
is not in accord with the English law as laid down in recent 
decisions, but I must be guided by the statutory law. On 
the finding that there was an interference with the prescrip- 
tive right which the plaintiff had acquired, she was entitled 

# to the decree passed by the learned Judge. I may also 
point out that this was not a case of mere obstruction, but 
one opening was entirely and the other almost*entirely 
blocked up. The case is apparently similar to that which 
was before the Bombay H igh Court in Nandkishor B>t I govern 
v. Bhagubhai Pranvalabdas (I.L.R., 8 Bora., 95^ The learned 
advocate ^for the appellants also contended that this was a 
case in which a decree for damage* might have been pasaed. 
No such plea was taken in the Gourt below and there is no" 
plea to that effect m the memorandum of appeal before me 
and I decline to entertain it. • 

• For the above reasons I must hold that the appeal fails^ 
and I dismiss it with costs. 



MEERUT. Second Appeal No. 132 of 1906. May 15. 
Partab (Plaintiff) ... .„ Appellant, 

• v. 

Niadar(DBFKNDANT) ... ... Respondknt. 

Act (Local) IIIo/\90\ (Unitfd Provinces Land Revenue Act), 
ss. 110, VA and 233 (*)- Partition Suit in Civil Court 
• for declaration — Jurisdiction. 

Held that the prohibition contained in section. 233 (kf 
of the United Provinces Land Revenue Act, 1901, applies only 
to suits with respect to partitions in whirh the plaintiff has 
had an opportunity of having his objections considered < 
unler section 111 and has not availed himself of it. Khasav v. 
Jngla (I L.R, 28 All., 432 followed. Muhammad Sadiij v. 
Laute Ra>» < I l # P.. 23 All., 291) referred to. 

The facts ^of this case •ufficientljr appear from the 
judgment of the Court. 

Sital Prasad Gho»h, for t$e appellant. 

The respondent was not represented. m # 

• t 

Griffin, € .— The Assistant •Collector, before whom 
partition proceedings were pending, made an order on the 
16th of April 1^04. calling upon the co-sharers to prefer 
objections, if they had any, within 30 days. No objections 
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were filed within the time fixeo^. On the 29th of June 
1904 the plaintiff put in objections to the effect that the 
name of the present defendant was fictitiously recorded in 
the revenue papers as a co-sharer, and that the share really 
belonged to the plaintiff and was in his possession. The 
plaintiffs objections were dismissed on the ground that they 
were preferred after the time fixed. Plaintiff then institu-* 
ted the present suit for a declaration that the share recorded 
in the defendant Niadar's name was his property. Both the 
Courts below have dismissed the suit holding that the Civil 
Court has no jurisdiction: The plaintiff appealed. Section 
5333, clause (k) of Act No. Ill of 1901 (Revenue Act), provides 
that no person shall institute any suit or other proceeding 
in the Civil Court with respect to partition or union of m»- t 
hals except as provided in sections 111 and 112. Section 111 
provide? that if on or before the day fixed in the procla- 
mation made under # section 110 any objection is made 
by a co-sharer involving a question of proprietary title 
which has not been determined by a Court of com- 
petent jurisdiction, the Collector may adopt either of the 
thjee courses indicated. The present suit undoubtedly 
•raised a question which •might have been decided under 
the provisions of section 111. In Muhammad Sadtq v. Laute 
Ram (I.L.R., 23 A H. t 291) it is laid down that if a ques- 
tion of title affecting the partition which might have been 
raised under sections 112 and 113 of the Act during the 
partition proceedings, is not so raised, and the partition is 
completed, section 241 F of the Act (Land Revenue Act, 1873), 
debars the parties to the partition from raising subsequent- 
ly in a Civil Court any such question of title. In the 
present case it is pointed out that the partition was still 
pending when the suit was instituted. There are no rulings 
of this Court bearing exactly upon the point to be decided 
in this appeal, but the law, which in my opinion I am 
bout.d to follow, is indicated in the case of Kha*ay v. Jueia 
(I.L.R., 28 All., 432) in which Knox and Aikraan, JJ.,° 

*^ield that the prohibition enacted by section 233, clause (*), 
applies to suits with respect to partitions in which the 

• plaintiff has had an opportunity of having his objections 
considered under section 111, and has not availed himself 
of it. In the present case the plaintiff had*an opportunity 
offered to him andcdid notf vail himself of it. In my opi- 
nion the Courts below were right in holding that the suit 
is not cognizable by a Civil Court. The appeal is dismissed. 
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First Appeal from Order 
No. 107 of 19t6.t . 



May 17. 



Beti Jeo (Petitioner) 



Sham fiihari Lai (Oppositk party) 



Appellant, 



Rbsw>ndknt. 



Civil Procedure Code, #. 108— Decree tx parte— Application to 

set aside decree— Right of representative to continue proceed* 

ing$ initiated by defendant. 

Where proceedings under section 108 of the Code of Civil 
Procedure Hhvh been initiated by the defendant the legal 
representative of the defendant is entitled to continue such 

Sroceedings. 'Janki Prasad v. Sukhrani (I L.R., 21 All., 274 > 
istinguished. • GSnoda Prasad Roy v. Shib Narain Mukcrjee 
(I.L.R., 29 Calc, 33. referred to. 

Musantaat Duni # Kunwar, against whom an ex parte 
ctecree had b§en passed on the 19th of March 1906, applied 
on the 18th of April 1906 under section 108 of the Code of 
Civil Procedure to have the ex parte decree set aside and the 
case restored. The plaintiff filed objections, alleging that 
the applicant had died on the day when her application 
was filed ano^that for this and other reasons the vpplicat on 
should fail. On the 19th May 1906 the original applicant's 
daughter Musantmat Beti Jeo was brought on to the record 
in place of her mother. On the 9th of June 1906 the 
Subordinate Judge dismissed the application, holding that it 
could not be proceeded withfafter the death of Musammat 
Duni Kunwar. Musamraat Beti Jeo appealed to the High 
Court. 

Wallach, M.L, Agarwala and GultaH Lai, for the appel- 
lant. ^ 

Sundar Lai nmbGokul Prasad, for the respondent. 

Knox, Acting C.J., and Richards, J.— The only ques. 
tion which arises in this appeal is whether the legal 
representative of a deceased judgment-debtor is entitled to 
continue an application made by his predecessor in title 
under section 108 of th$ Code of Civil Procedure to set aside 
an ex parte decree. It is urged on behalf of the respondent 
that under the ruling of Janki Prasad v. Sukhrani (I.L. 
R. 21 All, 274) theiegal representative has no such right. 
In that case it was held that where a defendant had died 
after an ex parte decree had been made, his personal repre- 
sentative could not apply under section 108 because the 
right given under section 108 is a right personal to 
the defendant and dues not pass to his representative. 
This decision was considered by the Calcutta High Court 
in tWe case of O a nod a Prasad Roy v. Shib Narain Mukerjee 
(I.L.R., 29 Calc.,, 83). The Court would naturally lean 
toward giving as wide a construction as possible to section 
108 so as to give the benefit conferred by that section on 
the defendant to his representative to contest the decree 
passed er pnrte against the deceased. The case differs from 
the case of Janki P,asad v. Sukhrani, because in the present 
case the application was made during the life-time of the 
deceased defendant to set aside the decree. She died before 
any order could be c made and the decree-holders gave notice 
to the present appellant and, in that sense, themselves 
brought hereon to the record. Under these circumstances 
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it is unnecessary to say anything more upon the authority 
(sited ia support of the respondent's proposition. It does 
not apply to the present case. We allow the appeal, set 
aside the order of the Court below* and send the case back 
to the Court below for proceeding according to law. Cdsts 
will abide the event. * 



First Appeal No. 3*2 of 3906. 



May 23. 



Reference under section 5 of Act No. VII ft 1870. • 

Act No. Vll of 1870 {Court Fees Act). *ch. 7, art. \—Court 

fee— Civil Procedure Code* J. 1)23 — Appeal from a decree 

in accordance with an award. 

Held that the proper court fee payable upon a memoran- 
dum of appeal from a decree passed in accordance with an 
award based on an order of reference under section 523 of 
the Code of Civil Procedure is an ad valorem fee and not a 
fixed fee of Rs. 10. w 

This was a reference made to trre Taxing Judge of the 
Court under section 5 of the Court Fees Act, 1870. The 
facts out of which it arose f uUy appear from the various 
reports and orders quoted below. The question was first 
raised by the following report of the Stamp Reporter of the 
Court:— 

" This is an appeal agahagfca decree based upon an award. 

**The plaintiffs respondents applied%nder section 523 of 
the Code of Civil Procedure to the Court to file aa agree- 
ment dated the 4th of February 1903. The agreement was 
filed and the case referred to arbitrators named therein for 
decision. The arbitrators by their award adjudged the defend- 
ants liable for the payment of Rs. 1,375 to the plaintiffs. 
They also awarded possession of certain cultivatory holdings 
to them. This award wa? made a rule of Court and a decree 
passed in its terms accordingly. 

" I beg to submit that the decree appealed against is 
a decree within the meaning of the Code of Civil Proce- 
dure and is capable of execution. The.defendant appellant 
seeks to set aside that, decree, and he must therefore pay ad 
valorem fees in accordance with art. 1, sch. I, of Act Vll of 1870. 
The subject-matter in dispute in this appeal has been valued 
at Rs. 1,600, and a court fee of Rs. 105 should therefore be 
paid. Rs. 10 having been paid, there is therefore a deficiency 
of Rs. 95 to be made good by the defendant appellant on this 
memo, of appeal.'* 

To this report counsel for the appellant took exception : 
•* I do not see how the Stamp f Reporter can ask fo# an 
ad valorem fee in this <*ase. The original application was made 
under section 523, Civil Procedure Code, told for such appli- 
cations a fixed fee of Rs. 10 is prescribed by the Court Fees 
Act, art. 18 of sch II. The appeal is from an order rejecting*our 
objecMous under section 523 and making a reference to arbi- 
tration in terms of the agreement. The issue in appeal in 
no way raises any questions as to the amount of the award 
made, but traverses the propriety of the order making the 
reference to arbitration. Under these circumstances, if the 
Court's order of reference was proper, the matter stops there 
and the appellate Court will go no further. I do not there- 
fore tee how the fact that an award was made for payment 
of a certain sum of mouey can affect this question. If the 
Court Pees Act be looked to, it will be seeli that the fee pay- 
able on a memorandum of appeal is the same as that payable 
on a petition of plaint. Jn the case in question, giz., an appli- 



cation under section - $23, Civil Procedure Code, no reference* 
is made. to the fee on the memorandum of appeal, and this is 
one of the reasons which may be advanced in support of 
the argument that an order under this section is not a decree 
and not appealable at all. It was in view of this contin- 
gency that a revision has been filed ato*g with the appeal 
raising the same pleas. I think that the sole issue, so far 
as court fees are concerned, is : was the Court's order under 
section 523 a proper order ? If it was, the fixed fee *rill 
suffice to cover the case ; it is sufficient in the first instance, 
and unless strong reason exist for holding the contrary it 
will suffice for the memorandum of appeal. 

"This question did arise in I. L. R., 5. All., 333, where the 
majority of the Full Bench held that there was no appeal 
and therefore that there was no court fee to adjudicate on. 
Our Court has not held anywhere, so far as 1 know, that in 
such a case an ad valorem court fee should be paid, nor has 
the Stamp Reporter referred to any such authority^ 

• The matter was then laid before the Registrar as Tax- 
ing Officer with the following further report by the^Stamp 
Reporter:— 

41 The learned counsel for the apjfcllant objects to the 
Correctness of the office report and I therefore submit the 
case for the decision of the Taxing O nicer under section 5 of 
Act Vll of 1870. • 

44 In reply to the objections I beg to submit that, having 
regard to the relief sought for and to the grounds taken in 
the appeal, it is clear that the appellant seeks to sec aside # 
the award which has been made a rule of Court. The decree 
passed in the case is capable of valuation and execution. 
The fact that the appellant has also for «ome reason filed a 
revision against the said decision simultaneously with the 
appeal makes no difference so far as the question of court 
fees payable on this appeal is concerned. The appellant has * 
chosen to style this appeal as an appeal from decree and must 
therefore pay the court fee leviable thereon under the law. 

" Now art. 18, sch. II, of Act VII of 1870 does not apply 
to appeals because in other articles in that schedule which 
are intended to be applicable to appeals also, the word 
appeal also has been used by the Legislature. 

14 Article Vk cl. IV of sch. II does not also apply, as it makes 
provisions for appeals arising out of suits to set aside an 
award and the present appeal does not arise out of such a suit. 

'* in the absence of specific provision in the Court Pees 
Act for a case of this kind, we have to fall back upon art. 
l..s/h. I, which applies to a plain for memorandum of appeal, 
mot otherwise provided fcr by the Act 

44 The present case is similar to that reported in I. L R., m 
5 All., 333, Daya Nand v. Bhaktawar Singh* in thistfespect* 
only, that in both cases an application to file in Court an 
agreement to refer to arbitration was made under section 
523, Civil Procedure Code, but in the 5 All. case the said appli- 
cation was rejected and the question before the Full Court 
was as to whether an appeal lay from an order refusing an 
application to tie in Court an agreement to refer to arbitra- 
tion, and the majority of the JUidges held thtt it wa% not 
appealable as a decree. Whereas in the present case the 
application was granted, the matter in dispute between the 
parties was referred to arbitration and the arbitrator dis- 
posed of the case and mado the award which is now impugned 
by the appellant. Consequently the* said reported case doe^ 
not in any way apply to the facts of the presenysase. • 

• 44 In support of my contention 1 beg to cite the following 
cases: — Qhulam m Khan v. Muhammad •Hasan (I. L. K., 29 Calc, 
167, at page 183), Hari M$han Singh v. Kali Prasad Chaiiha 
(1. L. a., 33 Calc, 11) and Lata Mul Chund v. The Cawnpore 
Flour MUU Co. tfi. A. of 1906, decided by Taxing Officer on 
23rd July 1906;." 
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• Upon this the Taxing Officer referred the question in 

issue to the Chief Justice under section 5 of the Court Fees 

Act, 1870. 

'* In th ; 8 cage J;he plaintiffs respondents applied to the 
Subordinate Judge of .Jhansi under section 523, Civil Proce- 
dure Code, to direct an agreement ro be filed Their appli- 
cation was granted and the matter referred to arbitrators. 
The arbitrators' awnrd rendered the defendants appellants li- 
ab'e to pay Rs. 1.375 to the plaiintffs respondents. This a waul 
was made a rule of Court. 

" The relief sought by the plaintiff as set forth in the 
memorandum of appeal is to have the award set aside 

•* The appellant has paid a fee of **. 10. The office re- 
port that an ad valorem fee should be paid . 

# •• The^contention of the learned advocate for the appel- 
lant is that he merely seeks to have the order directing the 
agreement to be filed set. aside, and therefore as the appli- 
cant on for such an order could be filed on a ten rupee stamp* 
and the fees pay able* on an original plaint and a memoran- 
da m ofcappeal are the same, the fee of ten rupees paid is suffi- 
cient. 

"The office contdhdthat art. 18. sch. II of the Court Fees 
Act which prescribes the fee for an application under section 
J523, Civil Procedure Code), does not apply to an appeal from 
an order directing an agreement to be filed, because no 
reference is made to an appeal in this article, whereas, in 
other articles of the same schedule, it is specf Really laid 
d*>wn that the fee payable on the original applicat-on is also 

# payable on appeal, in fact the argument advanced by the 
office on this point is that, this is an appeal for which no 
fee is prescribed, and that therefore art. 1 sch. I, which 
prescribes an ad valorem in such cases, is applicable. 

** Lastly it is contended that even if an appeal against an 

* order under section 523. Civil Procedure Code, can be filed 
on a ten rupee stamp there are special circumstances in 
this case, i.e. — 

(It that the relief prayed is that the award (which 
amounts to a decree) be set aside ; 

(2) that the grounds of appeal, besides impugning the 
order under section 523, Civil Procedure Code, also 
on other grounds impugn the awaad ; 

which necessitate the payment of an ad valorem fee. 

" As the matter is one of general importance and none 
of the rulings quoted bears directly on it, I eeud the case 
for the final decision of th^Hon'ble the Acting Chief Justice, 
as the Hon'ble Taxing Judge is on leave." • 

By his order of the 15th May i:)07, the A 'ting Chief 

* Justice appointed Aikman, J., to be Taxing Judge, during 
the absence on leave of Burkitt, J. The Taxing Judge 
ttfen passed the following order : — 

Aikman, J.— This is a reference by t^ Ttxing Officer 
under section 5 •! the Cgurt Fees Act. It appears that 
one Ujagar Singh applied to the lower Court under section 
523 of the Code of Civil Procedure, asking that an agree- 
ment to refer a matte* to arbitration between himself and 

* the appellant should be filed in Court. Notice was issued 
to the appellant. He opposed the application, but his ob- 
jections were overruled and the* matter was made over 
to the arbitrators. The order of the Court, directing the 
agreement to be filed and making an ftrder of reference 
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thereon, was passed on thf 30th of June 1906. The pre- 
sent appellant did not appeal from that order. The 
arbitrators dealt with the case and gave an award, upon 
which a decree followed. It is from this decree that the 
pr%8ent appeal has been filed. The appeal was filed on a 
ten rupee stamp. In the opinion of the Stamp Officer it 
ought to have* borne an ad valorem court fee. After reading 
the Stamp Officer's report and the case put by counsel for 
the appelf At, and ateo hearing counsel for the appellant, 
I am of opinion that the view taken by the Stamp Reporter 
is right and that the appeal must bear an ad valorem fee. 
That is my answer to the reference. 



GORAKHPUR. Criminal Appeal No 211 of 1907. May 25 

EmperorV Mania Khan 
Criminal Procedure Cod*., ss 193, 423 (1)— Semow Court— 

Jurisdiction — Skmont Court as a rule no authority to commit 

to its*!/ 

Except, in cases in whifh a Court of Session is expressly 
empowered to tak* co7nizanoe of an offence as a Court of origi- 
nal jurisdiction, it has no power to do so unless a commitment 
has been made by a Magistrate duly empowered in that behalf. 
Queen- Empress v Jagat Chandra Mali (I L.R., 22 Calc, 50) 
referred to. 

The facts of^this case sufficiently appear from the 
judgment of the Court. 

The Assistant Government Advocate (Porter), for the 
Crown. 

Banerji, J —The appellant Maula Khan was tried by 
a Magistrate of the fiAt class for the offence of attempting 
to commit house-breaking, and was sentenced under section 
457 read with section 511 of the Indian Penal Code to two 
years' rigorous imprisonment, with three months' solitary 
confinement. As he had a previous conviction, he was sen- 
tenced to an additional term of rigorous imprisonment for 
one year under section 75. He appealed from the conviction 
and sentences to the Court of the Sessions Judge. The learned 
Sessions Judge rightly held that a separate sentence of 
imprisonment under section 75 could not legally have been 
passed. Under that section a Court is empowered to inflict 
a higher punishment than that which would have been 
inrrbosed on the accused if he had no previous conviction. 
But a separate term of imprisonment in addition to a 
substantive sentence for the offence cannot be awarded 
under it. The learned Sessions Judge, however, committed 
the accused to his own Court, tried and convicted him, and 
sentenced him to four years' rigorous imprisonment This 
procedure of the learned Judge is clearly erroneous. Section 
7.93 of the Cod6 of Criminal Procedure provides that 
u except as otherwise expressly provided by this Code or by 
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any other law for the time being in force, no Court of 
Sessions shall take cognizance of any offence as a Court of 
original jurisdiction unless the accused has been committed 
to it by a Magistrate duly empowered in that behejf." 
The only section which expressly authorizes a Court of 
Session to commit an accused person to ifsel| is section 477. 
Section 480 empowers a Court of Session to take cognizance 
of the offence mentioned in the sectiqn withoqfca commit- 
ment being made to it by the Magistrate. .Except these 
two sections there is no other section far the Code which 
empowers a Court of Session 4o take cognizance of an 
offence as a Court of original jurisdiction unless a commit- 
ment has been made by a competent Magistrate. The 
learned Sessions Judge refers to clause (b) of subsection (1 ) of 
section 428 of the Code of Criminal Procedure as an authority 
for the procedure adopted by him in this ease. Under that 
clause a Court of Appeal may order the accused person to be 
•• committed for trial." It is clear that what the section 
means is that the Court of A&peal can direct a Magistrate 
competent to make a commitment to commit the accused to 
the Court of Session for trial, and the learned Judge is in 
error in thinking that he has the power to make a commit- 
ment to his own Court. Section 423 must be read with section 
198, and reading the two sections together, it is manifest 
that, except in the cases in which a Court of Session is 
expressly empowered to take cognizance of an offence as a 
Court of original jurisdiction, it has no power to do so unless 
a commitment has been made by a Magistrate duly em- 
powered in that behalf. As in this, case the accused was 
not committed to the Court of Session by a Magistrate, the 
learned Judge in trying the accused acted without jurisdic- 
tion. The conviction of the accused «by him is therefore 
illegal and must be set aside. This was held by the 
Calcutta High Court in Queen-Emprea v. Jaoat Chandra 
Mali (I.L.R., 22 Calc, 50). Had the ends of justice required 
it, 1 should have directed the commitment of the accused to 
the Court of Session by the Magistrate who tried him. 
Having regard, however, to the circumstances of the case. 
I do not think that this course in necessary. It was proved 
before the Magistrate that the accused attempted to break 
into the house of the complainant. He was caught making 
a hoje in the back wall of the complainant's house. He was 
therefore rightly convicted under section 457 read with sec- 
tion 51 1 , Indian Penal Code. For this offence a sentence of six 
months' rigorous imprisonment would have been sufficient 
if he had no previous conviction. If appears, however, that 
he was convicted once before in 1900 of the offence of 
house-breaking by night. He is also* a resident of the 
Nepal territory. He therefore deserved the substantive 
sentence of two years 9 rigorous imprisonment including 



three months' solitary confinement passed by the Magistrate. 
This punishment in my opinion would be sufficient for 
the ends of justice. I accordingly set aside the conviction 
of the accused by the learned Sessions Wudge, and in the 
exercise « f the powers of thisOourt restore the conviction by 
the Magistrate and the sentence of two years' rigorous 
•imprisonment including three months' solitary confinement 
passed by hitn 



BENARES. Criminal Revision No. 188 of 1907. May 27. 

Emperor ». Parsiddhan Singh and others. 

Act No. XLV f/1800 (Indian Penal Cod*). «. 22$- Criminal 

Procedure Co*ie, as. 59 and 60— Rescue from lawful custody — 

Definition. • 

A private person lawfully arrested a thief in tsie act of 
committing theft and made him over to a village chauki- 
dar to be taken to the nearest police elation. On the way to 
the police station three persons seized the chaukidar, and 
the thief made his escape. Held that the rescuers were 
rightly convicted under section 225 of the Indian Penal Code. 
The arrest of the thief havinu be»»n in the first instance lawful, 
the requirements of section 39 of the Code of riminnl Pro- 
cedure were sufficiently complied with by the person angst- 
ine sending him to the polic** station in the custody of the* 
chaukidar. Queen- Empress v. Potadu (I.L.H., II Mad,, 480) 
followed. King-Emperor t. Johri iI.L.R., 23 All., 266) re- 
ferred to. • 

• The facts out of which this case arose were as follows. 
One Mahabir caught a man called Dukhi in the act of 
stealing his jack fruit. Mahabir arrested Dukhi and made 
him over to the village chaukidar to be taken to the police 
station. After the chaukidar and his captive had got a 
short distance on their way, Parsiddhan Singh and two 
other men followed them up from the village, seized hold 
of the chaukidar and made him release Dukhi, who ran off. 
The rescuers were charged before a Magistrate of the first 
class with the offence provide^ for by section 225 of the 
# Indian Penal Code, were convicted, and were sentenced 
to two months' rigorous imprisonment each. From these 
convictions and sentences they appealed to the £ession*~ 
Judge, who dismissed the appeals. An application was 
then made to the High Court in revision, where iyras ' 
contended that the custody of the chaukidar was not 
lawful, it beiflg the duty of a private person making an 
arrest in accordance with section 69 of the Code of Criminal 
Procedure to " take " the person arrested to the police station. 
The chaukidar was not himself authorised to make the 
arrest, not having seen the person %rrested committing any 
offence. The applicants were therefore not geilty of effect* 
irife any rescue # f r+m a lawful custody. 

M. L. Agarwala, tdt the applicants. 

The Assistant Government Advocate {Porter), for the 
Crown. 
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Aikman and Griffin, JJ.—This is an application for 
the revision of a judgment of a Magistrate of the first class 
convicting the three applicants of an offence punishable 
under section 225*>f the Indian Penal Code and sentencing 
them to two months' rigorous imprisonment each. The 
convictions and sentences were affirmed on appeal by the 
learned Sessions Judge. The following are the facts o4 
the case. One Matvibir caught a man called Dukhi in 
the act of stealing his jack fruit. Mahabir arrested him and 
made him over to the village chaukidar for conveyance to 
the police station. When the chaukidar and Dukhi had 
gone a sh£rt distance, the accused, according to the evi- 
dence, followed them up from the village, seized hold of the 
chaukidar and made him release Dukhi, who ran off. The* 
case for the applicants has been ably argued by the learned 
counsel who appears on their behalf. After hearing him 
and the Assistant Government Advocate in support of the 
conviction we are of opinion that no sufficient ground has 
been made *ut for interference in revision. The powers of 
village chaukidars as to arrest are regulated by Jhe provi- 
sions of Act No. XVI of 1873. It is clear from section 8 of 
that Act that in the presAt case the chaukidar himself had 
no power to make an arrest, as he had not found Dukhi in 
the act of committing any of the offences specified in that 
^section. But it is equally clear from the provision! of 
section 59 of the Code of Criminal Procedure th«t Mahabir 
had power to make the arrest, inasmuch as Dukhi was in 
his view committing a non-bailable and cognizable offence. 
Section 59 directs that when a private person in the exercise 
of the right conferred by that section arrests 'anyone "he 
shall without unnecessary delay make over the person so 
arrested to a police officer or in the absence of a police 
officer take such person to the nearest police station." The 
learned counsel points out the difference in the language 
of the section as compared with that used in section 60. In, 

^ the latter section it is provided that a police officer making 
un arreit under the powers conferred on him by law " shall, 
without unnecessary delay and subject to the provisions 

^ herein contained as to bail, take or send the person arrest- 
ed before a Magistrate having jurisdiction in the case or 
before the officer in charge of the police%tation." It is 
ingeniously arguecf that a# in section gQ we find the 
words " take or send " and in section 69 the word •« take, " 
the inference is that a private person making an arrest 
jqust himself take the person to the nearest police station 
if tSere is uo*police officer present to whom he can make 
over the person arrested* We are, howevtr* unable to h8ld 
that it was the intention of the Legislature to impose such 
an Onerous duty on private persons, a dutv which in many 
instances it would be impossible for them to discharge. It 



may be that the Legislature used the expression " take or 
send " in section 60 as it might be supposed that in the 
case of a police officer it would be his duty when he makes 
* an arrest himself to convey the person arrested before a 
Magistrate, and in order to provide for the inconvenience 
which might ariqp from this gave special power to police 
officers to delegate the duty to another ; but we do not think 
that in the>case of an arrest by a private person there would, 
yrimd facie, be any inference that he himself was to act as 
a police officer and convey the person he had arrested to 
the nearest police station. * The question before us was con- 
sidered in the case Queen -Empress v. Potadu (I.L.R., 11 
Mad., 480). In that case the learned Judges made the fol- 
lowing observation in regard to the duties imposed on a 
private person under sectibn 59 of the Code of Criminal 
Procedure :— " pie direction that he shall make oyer the 
person arrested to a police officer without unreasonable 
delay is sufficiently complied with by his being forwarded 
in the custody of a servant or of the village servant as in 
this case. The intention is to prevent arrest by a private 
person on mere suspicion or information and not to impose 
on him the obligation of taking the party arresteJ in person 
to a police station. The original custody continued and did 
not terminate." Ij the case tthg-Emperor v. John (LL.R., 
23 AH., 266) Blair, J., made the following remark :-" The 
question raised by the Government appeal as to whether 
a qualified person having made an arrest, and having then 
handed over the person arrested to the custody of an agent, 
such custody continues to be what it was originally, a law- 
ful custody, is one' which I should be disposed to answer in 
the affirmative in accordance with the ruling in Queen- 
Empress v. Putadu if it were necessary to do so.'' In the 
same case one of us remarked as follows : — " Had the 
arrest by Matabhik been lawful, I should have had little 
difficulty in holding, in accordance , wit i the Madras High 
Court (see the case cited by my learned colleague) that the' 
escape from the chaukidar'8 custody was an offence under 
section 224. But it is unnecessary to decide this point " 
These observations, it is tr^ie, were obiter, but we see no 
sufficient ground to, dissent from them and from the law as 
laid down in the Madras case. We hold then that Maha- 
bir sufficiently complied with the jaw when he made^over 
Dukhi to the village chaukidar to be taken to the polios 
station ; that the village chaukidar was his agent for dis- 
charging the duty imposed on him by law, and that there- 
fore Dukhi was at the time when he was rescued '* law- 
fully detained " within the meaning of section 225 of the 
Indian Penal Code. The result is that we see no sufficient 
ground for disturbing the convictions. The applicants 
have been released on bail. We have examined the record* 
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We note that the theft for which Dukhi was arrested was 
one of a petty nature, and that in effecting his rescue from 
the chaukidar the applicants did not use violence, but 
were only guilty of a technical assault. The applicants 
have been in jail for upwards of six weeks, and this we 
think a sufficient punishment. Therefore, whilst affirming 
the convictions, we reduce the terms # of imprisonment 
imposed on the accused to the terms already undergone. 
The result is that the bail upon which the appjtaants have 
been enlarged is discharged and they need not surrender. # 



SHAHJAHANPUR. Second Appeal No. 664 May 27. 
of 1905. 



Bam Lai (Plaintiff) 

v. 

Ghulam Husain and another 

(Defendants) 



... Appellant, 

... JilSPONDBNTS 



Act No. XV of 1877 (Indian Limitation Act), $eh. II, 

arts. 48, 90, 116, 120 — Limitation — Suit to recover money 

given to defendant to be deliv&ed to a third pereon, 

A gave R8. 300 to B iu order that it might be delivered 
to U, who had, a few days previously, executed a mortgage 
in favour of A. B also executed a bond guaranteeing the 
repayment of the loan by C. On suit by A against B and U, 
-which was decided on the 15tii of January 1901, it whs dis- 
covered that. B had never pafta the money to C. On the 1st 
of December 1901 A sued B to recover thl Bs 300 paid to him 
as above described. Held that the rule of limitation appli- 
cable was that provided for by article 48 (if not by article 
90 or 115 of the Indian Limitation Act, 1877, and the suit 
was time-barred, hameshar Chaubey v. Mata Bhikh (I.L.K., 
5 All., 341) referred to. 

The facts of this case sufficiently, appear from the judg- 
ment of the Court. 

8 ndar Lai and Q. W, Dillon; for the appellant. 
Muhammad I$haq, for the respondents. 

Airman and Gkiffin, J J. -We are of opinion that 
this appeal must fail. On the 12th of April 1894 the plain- 
tiff Ram Lai made over to the defendant Ghulam Husain 
a sum of Rs. 300 to be paid over to one Narotam. The 
plaintiff took from Ghulam Husain a stamped receipt. 
The money was to be lent to Nasotam on the security^: a 
mortgage which Narotam bad executed ia plaintiff's favour 
five days previously Ghulam Husain also execute^ in 
favoujr of the plaintiff a bond guaranteeing repayment by 
Narotam of this loan of Rs. 300. On the 23rd of February 
1900 the plaintiff sued both Narotam and Ghulam Husain 
to recover this advance en the basis of the mortgage-deed 
and the security bond. The suit was ultimately dismisaed 
as against both the defendants. In that suit it was found 
that Ghulam Husain had never handed ever the Rs. 300 to 
Narotam. That suit was decided on the 15th of January 



1901. «On the 1st of December 1904, that is, nearly four 
years afterwards, the plaintiff brought the suit out of which 
this appeal arises to recover from Ghulam Husain the 
Rs. 300 with interest. The suit was dismissed by the 
learned Subordinate Judge and his decree was confirmed 
on appeal by the learned District Judge. The plaintiff 
comes here in second appeal. 

• The first difficulty in the plaintiff's way is oHe of 
limitation. On the plaintiff's behalf it is contended that no 
article of the Limitation Act applies and that the suit is 
within time under section 120 of the Limitation Act, hav- 
ing been brought within six years from the time when he 
became aware of Ghulam Husain's misfeasance. In our 
opinion this plea cannot prevail. It has been held by this 

•Court in a somewhat similar case^ namely, Ramenhar 
Chaubey v. Mata Bhikh (I. L. R., 6 All., 341) that a suit like 
the present falls within article 48 of the second schedule to 
the Limitation Act. That provides a period of three years for 
a suit for specific movable property lost by dishonest mis- 
appropriation or conversion or for compensation for the 
same, tha time to run from the date when the person 
having a right to the possession of the property first learns # 
in whose possession it is. It may be open to argument 
whether a suit for money could properly be considered to be 
a suit for " specific movable property," but we are bound by 
that decision. Moreover, if article 48 does not apply, the* 
present suit might be held to fall within article 90, which 
covers the case of suits by principals against agents for 
neglect or misconduct, and allows a period of three years 
within which to sue from the time when the neglect or 
misconduct becomes known to the plaintiff. It might 
fairly be contended that in this case Ghulam Husain was 
the plaintiffs agent for the purpose of handing the money 
over to Narotam. Or the suit might possibly fall within 
article 115, which provides a peniod of three years for a suit 

«" for compensation for the breach of any contract, expressed 
or implied, not in writing and registered and not herein ^ 
specifically provided for.*' In this case it might be said thafr 
there was an implied contract on the part of Ghulam Husain 
to hand over the money to Narotam. •* * 

In any view the suit was in our opinion time-barred 
when it was brought. The result is tjjat we dismiss the 
appeal with costs. 



ALLAHABAD. 



Second Appeal •No. 456 
of 1906. 



April 11. 



Mmhammad Yuan/ and othera(DarBNDANTs). . Appellants, 

• * 
Muhammad Musa and others (Plaintiffs) 
and Zia-ul-Hau, (Dkf*ndant; ...Responuknts. 
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- Act No. 4<>/1872 {Indian Evidence Act), #. 92-4^m*wt- 
* 6Uify of evidence— Epidmc* to *kow that the consideration 

recited m a deed was not that which actually passed. 

It is well settled law that evidence i« admissible to 
show that the consideration mentioned in a deed as having 
been paid never passed, and also to show that the considera- 
tion specified in a deed was satisfied iu a different way from 
that mentioned in the document itself. Indarjitv.Lal Chand 
(I. L. B., 18 All., 168 ; 22 All., 370) referred to. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Jogiadro Hath Waudhri for the appellants. 
Abdul Majid and O'Conor, for the respondents. 

* StanC^y, C.J., and Burkitt, J.— The facts out of which 
this appeal has arisen are shortly as follows:— Two sisters, 
namely, Hayat-un-nissa and Kutub-un-nissa, the daughters 
of one Uasir-ud-din inherited from their father shares in 
two villages named Rasulabad and Ahmadpur Pa wan. 
The two sisters, it is alleged on behalf of the appellants, 
entered into an agreement, really for the exchange of their 
shares in the* two villages. Musammat Hayat-un-nissa, it 
is said, lived in Rasulabad, whilst Kutub-un-nissa lived in 
• Atimadpur Pa wan, and the arrangement was that they 
should give up their rights to each other in the villages in 
which they did noj; live, so that each should have as large 
a share in the village in which she lived as possible. 
•'Accordingly it is said that two conveyances were executed 
of even date, one of the share of Hayat-un-nissa t!o her sister 
Kutub-un-nissa, and the other of the share of Kutub-un- 
nissa to Maktub-un-nissa, the grand-daughter of Hayat-un- 
nissa at Hayat-un-nissa's request. Two conveyances were 
accordingly prepared, dated the 11th of November, 1908, 
and in the one which is the subject of dispute, Hayat-un- 
nissa conveyed to her sister her share in the village of 
Ahmadpur Pawan. In the document the consideration for 
the conveyance is stated to fce a sum of Rs. 1,000, whichMn 
the conveyance is represented to have been paid at the date* 
^m of the conveyance, and the receipt of payment to have been 
Acknowledged before the registering officer Such, however, 
wan not the fact. The defendants appellants in the lower 
apffelhte Court admitted that the consideration of Rs. 1.000 
mentioned in the disputed sale-deed never passed. They ten- 
dered evidence to show that the sum mentioned in the deed 
was treated as the value of xhe share of th« property which 
was conveyed by Kutub-un-nissa to Maktub-un-nissa, and 
that in fact the real coijsid*- ration was the property given in 
•exchange and not a sum of Rs. 1,030 in cash. Rs. 1,000 
was for the purpose of the exchange treated as the vajue 
of the respective properties. Several other* questions were 
raised in the Courts below which are not before us. The 
lower appellate Court refused to entertain the evidence 



which the appellants here sought to adduce, on the ground 
that it was not open to tbem in view of section 92 of the 
Evidence Act to give evidence of consideration different 
from, the consideration mentioned in the deed; that in 
fact the appellants asked the Court to admit evidence for 
the* purpose of contradicting and varying the terms of a 
written contract. The learned District Judge also acceded 
to this view and dismissed the appeal, holding that no 
proof of the payment of consideration other than that stated 
in the deed* could be gTven, and that therefore the deed must 
be treated As having been made without consideration. 
We are unable to agree with the learned District Judge in 
the view which he took upon this question. It appears to 
be well-settled law that evidence is admissible to show that 
the consideration mentioned in a deed as having been paid 
never passed, and also to. show that the consideration 
specified in a deed was satisfied in a different way from 
that mentioned in the document itself. This was so decid- 
ed in the case of IndarjH v. Lai Chand (I.L.R., 18 All , 168k 
There our brothers Banerji and Aikman held that section 
92 of the Indian Evidence *kct will not debar a party to 
a contract in writing from showing, notwithstanding the 
recitals in the deed, that the consideration specified in the 
deed was not in fact paid as therein recited, but was agreed 
to be paid in a different mdtaer. From that decision an 
appeal was preferr&i to the Judicial Committee, who up- 
held the decision of our learned brothers, and in the course 
of their judgment, which was delivered by the late Lord 
Davey, observed :—" Their Lordships agreeing with the 
High Court regard it as settled law, that notwithstanding 
an admission in the stfle-deed that the consideration has 
been received, it is open to the vendor to prove that no 
consideration has been actually paid. If it was not so, 
facilities would be "afforded for the grossest frauds. The 
Evidence Act does not say that no statement of faet in a 
written instrument may be contradicted by oral evidence, 
but that the terms of the contract may not be varied, tt 
cetera. The contract was to sell for Rs. 30,000, which was 
erroneously stated to have been paid, and it was competent 
for the respondent without infringing any provisions of the 
Act to prove a collateral agreement that the purchase 
money should remain in the appellants' hands for the pur- 
poses and subject to the conditions stated by the respon- 
dent." The principle which their Lordships laid doVn in 
this case appears to us to apply to the case before us. The 
parties, it is said, agreed to an exchange of two properties 
of apparently equal value, the value of each being estimat- 
ed at Rs, 1,000. Instead of the payment of the considera- 
tion mentioned in the document being made, property of 
equal value was eonveyed to the transferor. If it had 
been necessary in this case that the actual cash should 
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have passed, then the parties would have had to 90 through 
the idle form of paying and receiving back Rs. i;000. The 
evidence which the appellant sought to adduce in this case 
was as to the method in which the purchase money was 
satisfied. This under the rulings was clearly admissible. 
We therefore allow the appeal, set aside the decree o^. the 
lower appellate Court,and inasmuch as that decree was passed 
upon a finding on a preliminary point, and we have reversed 
the decision upon this point, we remand the appeal under 
the provisions of section 5f?2 of the Code of Civil Procedure 
to that Court with directions that it be readmitted under 
its original number on the file of pending appeals and be 
disposed of on the merits, and we direct that the Judge do 
receive and consider the evidence which may be tendered 
as regards the payment, or mode of payment, of the consi- 
deration. Costs here and hitherto will abide The event. 



MEERUT. Second Appeal No. 6^9 of 1905. April 16. 

Abdul Rahman and others (Plaintiffs) ... Appellants, 

v. 4 
Bhawan Das and others (Representatives 

of Defendants) ... ... ... Respondents. 

Easement — Right of privacy— Defendant not allowed to give 

himself increased facilities for overlooking plaintiff's 

zenana. • 

Held that the fact that the plaintiffs' zenana house might 
be to some extent overlooked by persons standing on the roof 
of the defendants' house was no justification for the defend- 
ants opening iresh doors or windows in the wall of their 
Upper storey looking towards the plaintiffs' house, whereby 
the plaintiffs' house might be overlooked without the person 
inspecting it being visible to the ^occupants of that house. 
Gokal Prasad v. Radho d.L.R., 10 All., 354) referred to. 

The facts of this case sufficiently appear from the 
judgment of the Court. • 

Tej Bahadur Saprti, for the appellants. 

Jogindro Natk Chaudhri (for whom Sarat Chandra 
Chaudhr'i), for the respondents. 

Knox, J.— The plaintiffs and the defendant in this case 
are inhabitants of houses, which lie opposite, the one to 
the other. The defendant respondent has recently* pur- 
chased the house, whicb was crnfined togne storey. He has 
"begun to add to that house by constructing a second storey, 
and in the wall of the second storey, which overlooks the 
plaintiffs' zenana; he has pierced a door and two windows. 
The plaintiffs, alleging that by this act the defendant has 
invaded the right of privacy of the pardah~na*hin ladies of 
their house, have brought this suit, praying that the 
defendant may, by a perpetual injunction, be restrained 
from opening towards the house of the # pla'nti£fs any door 
or window in the northern wall of the upper storey of his 



honsepand that a. certain door frame, which he &as already 
put up, may be removed^ The defence is to .the effct that 
before the defendant began to build, the plaintiffs' zenana 
was overlooked by the roof of the defendant's house, and that 
whatever right of privacy may exist in favour of the plain- 
tiffs is a right which has not been substantially and 
materially interfered with by the action of the defendant. 

# If the defendant's action has in any way affected the 
plaintiffs' right of privacy, it has virtually increased and 
not diminished that privacy. Both the Courts below have a 
accepted this defence and held that it has not been proved « 
that the defendant has intruded upon the privacy of the 
plaintiffs, but, on the other hand, has shut up all prospect 
except so much as may be seen from the places where the 

# door and the windows have been opened. The plaii tiffs 
having lost their suit in both the fcourts below appeal 
to this Court and take the plea that the construction of the 
walls and doors makes the appellants' position worse 
inasmuch as there is a greater apprehension now of the 
respondents using his second storey to the prejudice of 
the appellants' right of privacy. 

In support of this plea the case of Qokal Prasad v. 
Badho (I.L.R., 10 All., 358) ha? been put forward. Par- 
ticular stress has been laid upon the judgment of the learn- 
ed Chief Justice Sir John Edge. That portion is to be found 
at $age 387 where a similar contention was raised to the^ 
effect that as the other portion of the house and part of 
the courtyard were overlook* d from the houses of other 
people, there could be no substantial interference with any 
privacy of the plaintiffs' house. The learned vakil for the 
respondent also takes his stand upon the same judgment 
and points out that the learned Chief Justice held that every 
case of this kind must be governed by its particular facts. 
The primary question will be, does the privacy in fact and 
substantially exist, and has it t^en and is it in fact enjoyed ? 

# if it is found that it did substantially exist and was enjoyed, 
the next question would be, was that privacy substantially 
or materially interfered with by acts done by the •defend* 
ant, without the consent or acquiescence of; the person 
seeking relief against those acts ? . It is now admitte44fy * 
both siaes that in the town of Meerut where these hi uses 
are situate thefe is a local custom in favour of privacy, and 
all that I have to consider ft, whether that privacV has 
been substantially or materially interfered with. At first 
sight it would stem that itjiad not been, but on giving 
the case my full consideration, I ftm inclined to the view^ 
that from sn Indian point of view there is a •great deal to 
be* said in fav^ur^pf the right of privacy being more sub- 
stantially and materially invaded by apertures, which would 
permit a person to look on without being observed than 
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by the existence of an open surface where the presence of 
a looker-on wpuld at once be conspicuous and could easily 
be guarded against Viewed in this light, the acts of the 
defendant are clearly a substantial and material invasion 
of the right of privacy of the plaintiffs. I decree the appeal, 
set aside the decrees of both the Courts below and decree 
the plaintiffs' claim with costs in all the Courts. 



* MEERUT. Second Appeal No. 1031 of 1906. April 18 

# Najm-nd-din Ahmad (Defendant) ... Appellant, 



v. 



AJbartPnech (Plaintiff) 



... Respondent. 



Civil Prwrfure Code, *. 522— A rbUration — Award— Decree on 
award made withomt allowing time to file objections — Ap* 
peal, • 

' An appeal will lie^ from a decree passed in accordance 

with an award if such decree has been passed without 
blowing to the parties the time prescribed by law for filing 
objections to tbe award. Ibrahim AH ▼. Moh**n Alt (1. L. R., 
18 All., 422) Aid Maharajah Joymungul Singh Bahadoorv, 
Mvhun Mam Marwaree (23 W R., 429) followed. # 

• The facts of this case sufficiently appear from the judg- ' 
merit of the Court. 

Sundar Lai, tor the appellant 

* 0* Conor and Golcul Prasad, for the respondent. 

8tablby, C.J., and Burkitt, J —This is an appeal by 
a defendant against a decree passed upon an award, and 
is based on the contention that the Courts below had no 
jurisdiction to consider the amard and give judgment in 
accordance with it until the period for applying to set 
aside the award prescribed by article 158 of schedule II to 
the Limitation Act, coupled with section 12 of the same 
Act, had expired. The suit «ras for an account of partner- 
ship dealings, and was referred to arbitration on the 20th* 
_^of June 1906. On the 14th of November 1905, an award 
was made and the 25th of November was fixed for the dis- 
posal of the case, of which fact both parties were informed 
oift!hel4th of November. The defendant appellant applied 
for a copy of the award on the 23rd of November, but had 
not obtained the copy when the case came on for disposal 
on the* 25th. He applied for tn adjournment of the hearing, 
but his application was refused, and, despite the provisions 
of section 522 of the Code of «ivil Procedure, which enables 
tjie Court to pass a decree upon the award only if no appli- 
cation has been made to set it aside and the time for mark- 
ing such application has» expired, the Court *f first instance 
passed a decree in the terms of fhe award. It is settled 
by the decision of a Full Bench of this Court in the case of 



i Ibrahim AH v. Mohsin All (I.L.R., 18 All., 422) that an 
appeal will lie in a case where an application to set aside 
an award on the ground of misconduct of the arbitrator 
was made and the Court passed its decree without consider- 
ing the. application, or where the Court has not allowed 
> sufficient time to the parties to file objections to the 
award. This ^ruling followed an earlier ruling of the 
Privy Council in the case of Maharajah Joymungul Singh 
Bahadoor v.JHohwi Ram Marwaree (23 W. R., 429) and other 
cases of a similar nature. In that case the Calcutta High 
Court had setas^lea decree passed upon an award on two 
grounds, the first being $iat the Judge had proceeded 
irregularly inasmuch as he had passed his decree without 
allowing the parties the ten days for filing objections to 
the award, which the Code of Civil Procedure allowed them 
to do. The other was that* the award was altogether in- 
formal. Their Lordships of the Privy Council expressed 
their approval of the decision of the High Court in setting 
aside the decree on these grounds. It is unnecessary to refer 
to other decisions of a like nature. When a decree has 
been regularly passed upon In award under the provisions 
of section 522, no appeal lies from the decree except in so 
far as the decree is in excess of, or not in accordance with, 
the award. But before such a decree can be passed it is 
necessary for the Court to stay^ifcs hand until the time for 
making an application to set aside the award has expired* 
The Court is not to pass a decree upon an award until the time 
within which an application to set it aside has expired. Now 
the time allowed by article 158 for an application to set aside 
an award is ten days from the time when tbe award is 
submitted to the Court, "but by section 12 of the Limitation 
Act in computing the period of limitation for such applica- 
tion, the time requisite for obtaining a copy of the award 
is to be excluded. It is clear, therefore, in the present case 
that the time, within which the defendant appellant could 
have applied to have tbe award set aside, had not expired 
when the decree was passed. The decree was, therefore, 
premature, and consequently, notwithstanding the provision 
in section 522 that no appeal shall lie when a decree is in 
accordance witft, and not in excess of, an award, the decree 
not being a legal decree, it is open to tbe party aggrieved 
by the action of the Court to maintain an appeal. We 
therefore allow the appeal, set aside the decrees of both 
the lower Courts and remand the suit to the Court of first 
instance, through the lower appellate Court, with directions 
that it be reinstated on the file of pending suits and be dis- 
posed of on the merits, an opportunity being given to the 
defendant appellant, if so advised, to apply to have tbe 
award set aside. We think that under all the circum- 
stances the costs he*re and hitherto should abide the event. 
We order accordingly. 



Digitized by 



Google 



July a; IS07,] 



JA tJNPUR. Second Appeal No. 758 of 1905; May 27. 
Thamman Pande Defendant) ... ... Appellant, 



WEEKi/F NOTES 

I 



185 



The Maharaja, of Viaianagram (Plaintiff), 



Bbspondbnt. 



Act No. XV of 1877 (Indian limitation Act),*ch. II, Art. 
' 144— Limitation— Adverse possession— L*a*e— Possession 
derived from a lessee not necessarily adverse as against the 
lessor. • •* 

Held that possession acquired daring the continuance of 
a lease will not ordinarily be adverse possession as against 
the lessor until at any rate such time as the lessor becomes 
entitled to possession. 1 he principle of Muhammad Husam 
v. Mul Chand »1.L.R., 27 All., 396) and Sharat Sundari Dabia 
y. Bhobo Pershad Khan Chowdhuri (I.L.R., 13 Calc, 101), 
Womesh Chunder Goopto v. Rai Narain Hoy (10 W.R., 15< f 
Krishna Gobind Dhurx. Bari C%urn Dhur «f.».R., 9 Calc , 
867), SAeo Sohye Hoy v. Luehmeshur Singh <IL.R., 10 Calc, 
577) and Gunga Kumar Mittery. Asutosh Gossami (I.L.R, 23 
Calo, 863, followed. Bejoy Chunder Banerjee v. Kally 
Prosonrto Mookerjee (I.L.R.. 4 Calc , 327- referred to. Lekhraj 
Boy v. Thi Court of Wards on behalf of the Rajah of Dur- 
bhangah<UW.R.,W5). Brindabun Chunder Sircar Chowdhry 
v. Bhoopal Chunder Biswas* 11 W^L, 377), Prosunnomoyi Dasi 
v. Kali Das Boy (9 C.L.R., 847) and Gobin^a Nath Shaha 
Chowdhry v. Surja Kantha Zahiri (I.L.R., 26 Calc, 460, not 
followed. 

Th<e facta of this case sufficiently appear from the 
Judgment of the Court # • 

Supidar Lai and Baldeo Ram Dave, for the appellant 

Satish Chandra Banerji, for the respondent. 

A ik man and Griffin, J J. — This appeal arise* out of 
a suit brought by the plaintiff, who is respondent here, for 
possession of 8 plots of land, situated in the village of 
Saheli, which admittedly belongs to the plaintiff. This 
Tillage was given in lease by the* plaintiff to one Girish 
Chunder. The period of the lease was from 1297 to 1309 
Fasli The present suit was brought within two years of 
the- expiry of the lease to eject the defendant, Thamman 
Pande, who is appellant here, from 8 plots of land situated 
in the village. The defendant's case was that he had pur* 
chased the plots on the 21st of September 1897 from one 
Piaj Ulnar, whom he alleged to be the owner of the plots. 
The defendant further contended that, if his vendor was 
not th* tree owner, a title by adverse possession had been 
acquired. The Munsif dismissed the suit as to two of • the 
plot8*and passed a decree in favour of the plaintiff for 
ejectment of the defendant from the remaining six plots. 
The defendant appealed and the plaintiff filed an objec- 
tion under section 561 of the Code of Civil Procedure* 
The learned Subordinate Judge dismissed the defendant's 
appeal, allowed the plaintiffs objection and decreed his 
claim in fall. The Courts below found that the plaintiff's 
Vendor was not Jthe owner of the land. But the Court 



of first -instance held that the defendant had established, 
a claim to two of the plots by adverse possession* of himself 
and his vendor. The learned Subordinate Judge following 
a ruling of the Calcutta High Court, Sharat Su?,dnr 
Dabia v. Bhobo Per >had Khan Chowdhuri*(I. L.R., 13 Calc/ 
101) held that possession during the term of the lease* 
was not adverse to the aamindar. If that view is cogrecfc 
this appeal must faiL Fur the appellant reliance is 
placed on certain other, rulings of the Calcutta High 
Court, namely, Lekhraj Roy v. 77i« Court of Wards 
on behalf of the Rajah of Durbhangah (14 W. R., 395)r 
Brindabun Chunder Sircar Chowdhry v. bhoopal Chunde 
Buwas (17 W. R., 377), rrosumomoyi Dasi v. Kofi Das hoff 
(9 C. L. R, 847) and Gobinda Nath Shaha Chowdhiy v. S»rja 
*Kantha lahiri (I L.R.. 26 Calc, 460). #Nfo doubt these rul- 
Jhurs support the view contended for by the apj^llant's 
learned vakil, but on this question there is a great conflict 
of authority in the Calcutta High Conrt. On the other side 
may be cited in addition to the case relied on bv the lower 
appellate Court the following rulings :— Wom%*h Chunder 
Goopto v. Jtaj Narain Boy (10 W. R. f 16), Krishna Qebind 
Dhur v Rati Chum Dhur (I.L.R., 9 Calc, 367), Steo m 
Sohye Roy v. Luehmeshur Suuyh (I.L.R., 10 Calc., 677) and 
Gunga Kumar Mitter v. Anstosh Gossami /I.L.R., 23 OJc, 
863). Attention may also be called to what was said by 
Mr. Justice Markby iu the case of Byoy Chunder Banerjee v; m 
Kally ProsbMno Mookerjee (I.L.R., 4 Calc, 327). At page 329 
of the judgment that learned Judge said :— M By adverse 
possession I understand to be meant possession by a person 
holding the land on his own behalf or on behalf of some 
person other than the true owner, the true owner having 
a right to immediate possession." It has been held by this 
Court (see the case Muhammad Hutaih v. Mut Chand, 
I.L.R., 27 AIL, 395) that possession daring the period of a 
Usufructuary mortgage is not adverse to the true owner; 
We consider the same principle applies to possession during 
the term of a lease, when all that the owner is entitled to ^ 
is the yearly payment of the consideration reserved by* 
the lease. ' It would be unjust to hold that a lessor, who 
was regularly in receipt of the rent reserved by «5 m 
lease for a long term of years, and who therefore had 
nothing to put 1iim on inquiry, might find at the expira- 
tion of the term of his lease that a considerable pot tion, 
It may be, of his property had passed out of his hands 
by a trespasser taking possessjpn of it without his know- 
ledge. We are quite unable to appreciate the reasoning 
of # the learned Judges who decided the fotestcase in the 
Calcutta High Court namely, GMsykx Nath Shaha v. aarjVr 
KdnthoU We are" of opifcion that the decision- of the Court 
below was right^and we dismiss this appeal with costs. 
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^ALLAlLf BAD. First Appeal No. 848 o! 1906. Iday 28. 

Ghasiti Bibi and others (Judgment-debtors), Appellants, 

v. 

Abdul Samad (DBCBBE-HOLDBR)andLiaqat 

Hnssin (Auction-purchaser) ... Respondents. 

CVw"4 Procedure Code, ss. 108, 810 and 688 (8)— Appeal— 
Order refuting to rettore an application under s. 810 whicn 
had been dismissed far default of appearance. 

Held that no appeal lies from an order refuting to restore 
to the file of pending applications an application under 
section 310 of the Code of Civil Procedure which had been 
dismissed for default of appearance. The principle applied 
fh Jung Bahadur v. Mahadeo Prasad (1. L. R. t 81 Calc, 2 »7), 
JSingappa v. Oangawa (I.L.K., 10 Horn., 433) and Raja v. 
Srinivasa (I.L.R., 11 Mad., 319) followed. # 

The facts of this case sufficiently appear frjra the 
judgment of the Court. r 

, Tej Bahadur Sapfu, for the appellants. 

Karamat Husam, for the respondents. 

Banerji, J.— A preliminary objection has feeen raised 
# bf the learned counsel for the respondents to the effect that 
no appeal lies in this case. For the purpose of determining 
this objection it is necessary to state the circumstances 
under which the appeal was filed. There was a decree 
« against Musammat Ghasiti Bibi and otliers, in execution 
of which the property of the judgment-debtors was sold by 
auction on the 2 1st of July 1906 and was purchased by the 
respondent Liaqat Husain. An application under section 
310 of the Code of Civil Procedure was presented by one 
Kallu, who described himself as the agent of two of the 
judgment-debtors, praying to have the sale set aside. The 
auction-purchaser resisted this application, and the 15th of 
September 1906 was fixed for hearing. On that date the 
applicant did not appear, aad consequently the application 
was rejected for default of appearance. On the 20th of Sep* 

_ tember 1906 Ghasiti Bibi made an application to the Court 
«asking<f or the restoration of the case. This application pur- 
ported to have been made under section 103 of the Code of 

' Ortl Procedure. On the 26th of November it was rejected, 
and from this order the present appeal has been preferred. 
It is contended that no appeal lies from an order dismissing 
an amplication under. section^OS unless the^rder is one by 
which an application to set aside the dismissal of a suit has 
been rejected and the order in, this case is not an order of 
£hat description. TheSbjection seems to me to be well 
tounded. IUs not denied that unless the law gives a right 
of appeal against any pa/ticular order, no tppeal lies against 
such order. The only case in whicfl an appeal is allowed 
against an order passed under section 108 js that mentioned 



in clause (8), section 588 of the Code of Civil Procedure. Un- 
der that clause an appeal lies from orders rejecting applica- 
tions under section 108 for an order to set aside the dismissal 
of a suit. It is true that under the explanation to section 6& 
of ^he Code and under the rulings of their Lordships of the 
Privy Council proceedings in execution are proceedings in 
the suit. But U is*not every order in a suit or execution pro- 
ceedings dismissing an application under section 108 which 
is open to Jtfpeal under section 588. The only order under 
section 108 from which an appeal is allowed by section 688 
is, as said above, an order rejecting an application to set 
aside the dismissal of a suit. The order complained of in 
this case is not an order rejecting an application to have the 
dismissal of a suit set aside. No appeal therefore lies from 
that order, fn the case of an application under section 31 1 
of the Code of Civil Procedure dismissed for default Of 
appearance and •sough t to be restored by an application 
urder section 103 it was held by the Calcutta High Court 
in Jung Bahadur v. Mahadto Prosad (I.L.R., 81 Calc, 207) 
following Ningappa v. Qan#*wa (I.L.R., 10 Bom., 438) and 
Raja v. Srmirasa (I.L.R., 11 Mad., 319) that no appeal lies. 
The principle laid down in these cases applies equally to 
the present Cise, and I must hold that no appeal lies. I 
accordingly allow the preliminary objection and dismiss 
the appeal with cogs. 



Sfl A HJ AH ANPUR. Criminal Revision No. 226 May 29. 

of 1907. 

Emperor v. Altaf Mian. 
Act No. XLV 0/1860 {Indian Penal Code), ss. 332 o*<* 855— 
Causing hurt to deter public servant from hi* duty— Assault 
with intent to dishonour— Assault on police witness while 
giving evidence. 

An accused person while under trial struck a Sub-Inspector 
of Police who was in the witness-box giving evidence 
against him. Held that the offence of which the accused was 
guilty in this respect was rather that provided for by seetion 
355 of the Indian Penal Code than that punishable under 
section 332 of the Code. 

The facts ^f this case sufficiently appear from the order 
of the Court. * 

Alston, for the applicant 

The Assistant Government Advocate (Porter), tv the 
Crown. 

Dillon. J.— The petitioner has been convicted x>f an 
offence under section 832, Indian Penal Code, and sentenced 
to two years' rigorous imprisonment under the following 
circumstances. While the petitioner Altai Mian .was .under 
trial before the District Magistrate he struck Lekha Singh, 
a Sub-Inspector of Police, who was giving evidence in that 
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case. The blow. was to some extent diverted by a. con- 
•table, but fell on the Sab-Inspector's back. The only 
contention put forward on behalf of the petitioner is that 
the conviction under section 392 was bad, and that it should 
be altered to one under section 352, Indian Penal Cc^Je. 
On the finding of the learned Magistrate, wjgich has been 
confirmed on appeal by the , Sessions J udge, # the intention 
with which the assault was committed was to dishonour 
the Sub- Inspector. Upon that finding^ as the leqjved Assist 
tant Government Advocate points out, the petitioner woul4 
have been more appropriately convicted under section 366, 
Indian Penal Code* I think that the conviction should 
be altered from one under section 333 to one under section 
355. Indian Penal Code, and I alter it accordingly. There 
remains the question of sentence. Mr. Al*tpn for the 
petitioner asks for a reduction of the sentence on the 
ground-that the maximum sentence is not called for in this 
case. If the assault had been committed with a shoe, as 
is often the case, I should not have interfered ; but I think 
that under the circumstances ft this case the sentence 
passed upon the petitioner is too severe, and I alter it to 
one of one j ear's rigorous imprisonment, of which one month 
will be solitary confinement. Subject to this modification 
I dismi 88 the application. 



JH A NSI ( Jalaun) . Criminal Revision No. 215 May 29. 

of 1907. 

Emperor v. Budh Lai. 

Act No. XLVof 1860 (Indian Penal Code), «. 411— Poaession 
of stolen property — Joint Hindu family— Liability of head 
of the family or managing member. • 

Stolen property consisting of a considerable quantity of 
cloth weighing about fife maunds was discovered on search 
by the police in a locked room in a house belonging to and in- 
habited by a Joint Hindu family composed of a father, son 
and grandson. The son was found to be the managing member 
of the family, and the key of the room in which the stolen 
property was found was produced by him. The circum- 
stances were such that it was very improbable ih at the cloth 
could possibly have been placed w^ere it was found wit tout 
the connivance of some or all of the members of the family. 
Held that under the above circumstances the conviction of 
the managing member of the family under 'section 411 of the 
Indian Penal Code was a proper conviction. Queen-JSmpfess 
v. Sanjam Lai (1. L. B., 15 All., 129) referred to. 

The facts of this case sufficiently appear from the 
order of the Court. 

AUton, for the applicant. 

The Assistant Government Advocaje (Torter), for 
the Crown. 



* DifcLON, J.— This is an application for revision of an, 

order of a Deputy Magistrate of Jalaun convicting the 
petitioner, one Budh Lai, under section 411 of the Indian 
Penal Code and sentencing him to 18 months' rigorous 
, imprisonment and a fine of Rs. 500. The*f acts out of which 
this conviction has arisen are briefly these :— Three bales 
of cottpn cloth bad been consigned by a firm in Cawnpore 
to a shop-keeper at Jalaun, of which only two arrived at 
their destination. Goods consigned to Jalaun are conveyed 
on bullock carts starting from the railway station at Orai, 
and the case for the prosecution is that the missing bale 
was stolen while in transit from Orai to Jalaun on some 
date between the 14th and 29th December lasfc Acting* 
upon information received the Police Sub-Inspector made a 
ftearch in the house at Jalaun occupied # by the petitioner, 
his father and his son. While proceeding with the 9 search 
the Sub Inspector asked to be allowed to go into a room, 
which was locked, and which bad no? been entered. He 
was informed that that room contained only some wood and 
grain, etc. Thereupon the Sub-Inspector demanded the key, 
and was told that it could not be found. Upon the Sub- 
Inspectors saying that he would have to break open tffe # 
door with the assistance of a blacksmith, the key was 
brought by Budh Lai, petitioner. When the door was 
opened the greater part of the contents of the missing bale, 
namely, some 97 pieces of cloth, about Rs. 285 in value* • 
were found* Budh Lai and his father and his son were put 
upon their trial before the Magistrate, with the result that 
only Budh Lai was convicted. The only defence put forward 
in the Court below was that the goods had been placed 
where they were found in order to get the accused into 
trouble ; but ttiis defence is negatived by the fact that the 
room in which the property was discovered was built of ma- 
sonry and was locked and intact. The only argument which 
has been addressed to me in revision is that the mere fact 
thai the petitioner was the managing member of the fam- 
ily ought not to have led the Courts below to the conclusion < 
at which they have arrived. I should have been quite pre- * 
pared to accept this contention if that were the only ground 
upon which this conviction was based. But the other facfiT 
of thecase, namely, the size of the missing bale, its weight, 
5 maunds, the faft that it could not have been got into the 
house surreptitiou/ly, that the rdbm in which it was found 
was locked, and that the key was produced by the peti. 
tioner, were also taken into agisideration, and it is upon 
them, as well as on the fact that* the petitioner is the • 
managing member of the fa nil y that the conviction *is 
based. The question whether a person accused of an offence 
under section 411 of th8 Indian Penal Code had guilty 
knowledge is a question of fact, and in this ca.e it has 
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•been helof to be proved that the petitioner, Budh fill, had 
Such knowledge. The finding toy the Magistrate on this 
point is clear and unraistakeable. That of the lower 
appellate Court, though not quite so clear, is, as 1 under- 
stand it, to the same effect. I may say that had 1 been 
trying this case as an appeal I should have arrived at the 
Ran** conclusion. Knowledge of the presence in the house 
of the stolen property having been established againdt 
Budh Lai, he must, as the house-master, be presumed to 
have been in possession of it. Queen- Empren v. Sangam Lai 
(I. L. R., 15 All., 129, p. 181) is an authority for this pro- 
position. 



Thd learned counsel for the petitiouer has addressed 
me on the question of sentence. This is no doubt a very 
serious offence, and it is aggravated by the fact that Budn 
Lai is in affluent circumstances, and apparently doing a 
gQpd business, but I take into consideration the fact that a 
sentence of imprisonment will mean a great deal mere to 
a man in his> position than to the ordinary criminal. 
Under the circumstances I think a sentence of one year 
would meifc the end§ of justice. I accordingly alter the 
sentence frpra one of 18 months to one of one year's 
rigorous imprisonment. The conviction stands. Subject to 
this modification the appeal is dismissed. 
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SAHAHANFUR. Second Appeal No. 8 of 1906. May 14. 

pahim Bakhsh and others (Defendants) ... Appellants, 

v. 
Ahmad All Khan (Plaintiff) ... ... Respondent* 

Act (Local) No. II of 1901 (Agra Tenancy ActJ, $s. 105 and 

106— Land-holder and tenant— Rent payable in kind— 

, Appraisement of crop— Duties of amin. 

Bewtion 106 (6) of the Agra Tenancy Ac^ 1901 , only 
entitles the amin to determine the refit as the result of what 
be finds to be the quantity and value of the erop. It dolls 
not entitle him to decide what the landlord's proportion, 
or rent, is to be. 

The facts of . this sufficiently appear from the judg- 
ment of the Court. 

M. L. Agarwala, for the appellants. a 

Satish Chandra Batter ji, for the respondent. 

Richards, J.— This was a suit by a zamindar against 
tenants (it is not clear whether against occupancy or non- 
oocapany tenants) to recover arrears of rent. The only 
point argued in the present Appeal is as to the amount 
payable to the plaintiff in respect of a certain crop. It 
was admitted that the liability of the defendants in respect 
of this crop was by estimate or appraisement. It appears 
that, in accordance or io, supposed accordance with the 
provisions of section 106 of the Tenancy Act, an amin, 
prior to the institution of the present suit, made an 
award that the tenants were liable to the extent of 20 
seers in the maund. Both the Courts below have held 
that the award of the amin in this respect is final, basing 
their judgment on the provisions of section 106, sub- 
section (7), which provides that after an amin has made 
his award, the parties shall be at liberty to file objections. 
It is admitted that no objections were* filed by the defend- 
ants. Section 105, clause (b), provides that where there is 
a dispute about the quantity, value, or division of produce, 
an officer may be appointed to make a division, estimate, 
or appraisement. In the present case there could be no 
dispute about the division of the crop, because the crop 
was not to be divided, it is not even very • clear whether 
there was any dsipute about the quantity or value. If 
there was no dispute about the quantity or value or division 
there would have been no jurisdiction to appoint an amin 
at a*. But assuming that there was some dispute about 
the quantity or vahte of a crop, a perusal of section 105 
■hows that the amin s duty was only to estimate or appraise. 
What he did in this case was not only to estimate or 
appraise, but he went on to decide that the land-lord's 
proportion or rent was 20 seers in the maund. It is said 
that he bad power to do this under sub-section (6) of section 
106, and the words "determine the rent payable" are 



^ relied tm • I do not think that this is the true construction 
of the subsection, particularly when proper regard <s paid to 
the provisions of section 105, which limits. the power of the 
amin to making a " division, estimate, or appraisement." 
1 think the sub-section (6) only entitles* the amin to deter- 
mine the rent as the result of what he finds to be the 
quantity and value of the crop. To hold otherwise would 

•enable the amin to enhance the rent of an occupancy tenant. 
It would in effect be a settlement of a dispute regarding 
the amount of rent payable by a tenant, a dispute which 
even a Collector himself is not competent to decide (see 
section 43 of Act No. Ill of 1901). In the present case 
it appears that according to the settlement ^papers the 
proper proportion of the crop payable by the present defend- 

•ants to the plaintiff is 16 seers in the # maund. The result 
of the decision of the Courts below is therefore Jo vary 
substantially, that is, to enhance, the rent payable by the 
defendants The case has been d*cid$d upon a preliminary 
point. I accordingly allow the appeal, set aside the decree 
of the lower appellate Court, and remand the* case to that 
Court for trial according to law. The appellants will have 
their costs of this appeal. • 



CAWNPORE. Second Appeal No. 

Bibari and another (Plaintiffs) 

v. 
8heobalaf (Defendant) 



> o/ 1906. May 30. 
... Appellants, 

... Respondent. 



Act (Local) No. II of 1901 (Agra Tenancy Act), s. 199— Suit 

for ejectment in Revenue Court— Omission on part of defend' 

ant to plead title in him$elf—Re$ judicata. 

In a suit for ejectment under Act No. II of 1901 the de- 
fendants did not plead their own title to the plot in suit, and 
in fact did not oppose the suit for ejectment. Held that a 
subsequent suit brought in a Civil Court by the then defend- 
ants for proprietary possession of the same plot was barred by 
the principle of res judicata, flani Kishori v. Raja Ram 
•(Weekly Notes, 1904, p. 109), Aehraf-un-nissa v. Alt Ahmad 
(Weekly Notes, 1904. p. 141 >, and Inayat Alt Khan v. Murad 
AH Khan (I. L. R., 27 All . 5*9) distinguished. Salty Dube v. « 
iJeoki Dube (Weekly Notes, 1907. p 1) and BeniPand&v. Raj* 
Kausal Kishorc Prasad Mai Bahadur W eekly Notes, 190^, p. 
6) referred to. Gokul Mandar v. Padmanand Singh (1. L.R., 
29 Calc, 707) discussed. ^ 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

• • • 

Quliari Lot, for the appellants. 

Gobind Prasad, for the respondent. 

Gkiffin, J.— The plaintiffs sued for proprietary posse*- 
sign of plot No. £16 on the allegation that they and de- 
fendant were members of one famfty ; that on a partition 
the plot in suit was assigned to the plaintiffs' share ; that 
in July 1904 they applied tor mutation of names in respect 
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of thispflof} but theif application was rejected. The defend- 
ant pleaded bis own tide and also* that the present suit was 

% not maintainable, in view of the fact that on the 4th of 

November 1904 he had obtained a decree from a Revenue 
Court- for the ejectnSent of the plaintiffs as his tenants of 
the plot in suit. It is found by the lover Court that in 
the ejectment suit the defendants did not plead their 
own title to the plot in suit, and in fact they did not* 
oppose the suit for ejectment. The learned Subor- 
dinate Judge has held that as the plaintiffs omitted to 
* set up their title in a former suit, they are now precluded 
from maintaining the suit. In second appeal it is 
strenuously mtended on behalf of the plain tiff 8 appellants 
that the provisions of section 13 of the Code of Civil Proce- 
dure are not applicable to the present case! inasmuch as * 
the Revgnue Court which decided the ejectment suit had not 
jurisdiction to try the present suit for title, and it is point- 
ed out that in the ejecWent suit no question of title was 
raised, and it is urged that the provisions of section 199 of 
the Tenancy %ct do not apply. I have been referred' to the 
following rulings:— Rani Kuhori v. Raja Rant (Weekly 
»N6\es, 1904, p. 109) and Ashraf-un-nissa v. Ali Ahmad 
(Weekly Notes, 1904, p. 141). These rulings were passed 
upon cases under 4ct XII of 1881. A comparison of section 
199 of the Tenancy Act with section 208 (a) of Act XII of 
• 1881 shows that there has been an important alteration 
in the law, inasmuch as under the Tenancy Act% Revenue 
Court is empowered to determine a question of title in 
cases where the defendant pleads he is not a tenant. In 
view of this change in the law, I cannot regard the rul- 
ings just quoted as entirely applicable to the present state 
of things. Similarly in ILR, 27 All., 5ti9 ilnayat Ali 
Khan v. Murad Ali Khan) the decision which it was said 
operated as re* judicata had been also passed under the 
former Act No. XII oy88l. # In the case reported at page 
1 of the Weekly Notes for 1907 (Salig Dube v. Deoki Dube)* 

w ~— - which was under the present Tenancy Act of 1901, the 
defendants pleaded that they were not tenants, but had 
% proprietary rights in the land. The Revenue Court under 
the provisions of section 199 of the Act determined the 
issues thus raised itself, and decided as to one of the defend- 
ants, that he was a Jenant of the plaintiffs; and this deci- 
sion became final. It was held that the •decision of the 

* Revenue Court was a bar to the institution by this defend- 

ant of a suit in a Civil £ourt Claiming to recover possession 
W the same land as proprietor. The principle of this 
decision was followed in another case decided by the sajpe 
Bench of this Court rep&rted in the # Weekly ?N0tes for 1907, 
page. 6 (Bent Pande v. Raja Kay sal Kishore Prasad Mai 
Bahadur). The present case is distinguishable from these 



latter reported cases, inasmuch as the then defendants 
omitted to raise any plea in the Revenue Court that they 
were owners, not the tenants, of the plot in suit. The 
question for decision therefore is, have they by their 
omission to plead their proprietary title in the suit for 
ejectment precluded themselves from suing in the Civil 
Court to establish atheir proprietary title P For the appel- 
lants it is contended on the authority of the Privy Council 
ruling reputed in I.jjR. y 29 Calc, 707 (Qokul Alandar 
T^Padmananc[ Singh) that the provisions of section 13 of 
the Code of. Civil Procedure must be strictly construed. 
The passage in their Lordships' judgment to which I have 
been particularly referred occurs at page 716. I need x>n\j 
observe that the remarks of their Lordships were obiter; 
I am unable 9 to infer from these observations that their 
Lordships, if dealing with a case under the Tenancy Act, 
would hold thaf the decision of a Revenue Court under 
section 199 of the Tenancy Act could not operate as res 
Judicata, The claim which the plaintiffs now make, that 
they are owners of the plot in suit, is clearly a plea which 
might and ought to have been raised by them in their 
defence to the ejectment suit. If they had raised that 
plea, the Revenue Court might, under the provisions of 
section 199 of the Tenancy Act, have determined the ques- 
tion itself or required the defendant to institute a suit 
for determination of the question of title. In my opinion 
the learnea Subordinate Judge was right in holding that 
the present suit was not maintainable. I dismiss this 
appeal with costs. 



ALIGARH. First Appeal No. 225 of 1904. June 4. 

Nathi Mai and another (Plaintiffs) ... Appellants, 

v. 
Tej Singh and others (Defendants) ... Respondents. 

Act (Local) No. IlIofXQOl ( United Provinces Land Revenue 

Act), §8, 110, 111, 233 (k)- Partition— Objections not 

raised before Revenue Court — Suit in Civil Court .for 

declaration^/ title— Jurisdiction* 

dn the 12th of March ^1904 defendants applied to the 
Revenue Court for .partition of their share in two mahals. 
Proclamatiou was issued on that application callitig upon 
the apposite party to appear on the 13th of April 1904 and 
state their objections, if any, to the partition. The opposite 
party did not appear in the Revenue Court, but on the 20tb 
of April 1904 instituted a suit in a Civil Court against the 
applicants for partition asking for a declaration of their 
exclusive possession o?er part of the property, the subject- 
matter of the defendants* application for partition in the 
Revenue Court. Held that the plaintiffs* suit was not main- 
tainable. Muhammad Sadiq v. haute Ram (I. L. It., 23 AH. 
201) and Khasay v. Jug la (I. L. R., 28 All., 432) referred to. 

The facts of this case sufficiently appear from the 
judgment of the Court. 
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Jopimdro Nath Chaudkri and Qui tari LtU, for the 
appellants. 

Sundar Lai and Satith Chandra Banerji, for the res^ 
pendents. 

Bahsrji and Aikmjln, J J.— The main question which 
- arises in this appeal is whether the syt brought by the 
plaintiffs appellants is maintainable having regard to the 
provisions of section 233, clause (k), of the Land Revenue 
- Act No. HI of 1901. The facts are J as follows:— In ih$ 
village of Khera buzurg there were two mafeals, one known 
. as mahal Naubat Singh and tfce other as' mahal Qanga 
Bakbsh. In the record of rights of both the mahalstbe 
. names of the plaintiff* appear as owning 5 biswas in each 
mahal, the other 5 biswas being entered in the names of the 
defendants. The plaintiffs alleged that under a partition 
which took place before the Mutiny their predecessors in 
title became owners of the whole of the mahal Naubat 
Singh, although they are recorded as owning only a half, 
that they have been in exclusive possession of the mahal, 
and that the defendants have no interest in it. They 
brought the present suit on the 20th of April 1904 for a 
declaration that they are the absolute owners of mahal 
Naubat Singh. They also prav in the alternative for pos- 
session. It appears that on ^he 6th of Jebruary 1904 the 
defendants applied to the Revenue Court for partition of 
their share in the two mahals. On the 12th of March 1904 
m proclamation was issued as required by section 110 of Act 
No. Ill of 1901 calling upon the recorded co-sharers to 
appear on the 18th of April 1904 and state their objec- 
tions, if any, to the partition. The plaintiffs did not 
choose to appear before the Revenue Court to prefer objec- 
tions, but on the 20th of April 1904 instituted the present 
suit. We may note that in their plaint they suppressed all 
mention of the fact that an application for partition was 
pending in the Revenue Court. The partition, we may 
mention, has been carried out by the revenue authorities, 
and was confirmed on the 29th of September 1906\ Under 
these circumstances the first question we have to decide is 
whether the suit is maintainable, in the Civil Court. • In 
the Full Bench case of Muhammad Saijg v. Laute Ram 
(I. L.R., 23 All., 291) it was held unanimously that if a 
party to a partition conducted by the revenue authorities 
desires to raise any question of title affecting the partition, 
he must do so according to the procedure laid down in the 
Land Revenue Act. The suit in that case had been insti- 
tuted after the completion of the partition, and it was held 
that the suit was not maintainable. Two of the Judges 
left it an open question whether had the suit been instituted 
before the completion of the partition proceedings it would 



have b^en maintainable. We have therefore to decide the. 
question which it was notjieeessary tor decide kr that •case 
and was left undecided. In our judgment, having regard 
to the provisions of the Land Revenue Act, a party wjio 
might have raised a question of title m'partition proceed- 
ings and had an opportunity of doing so, but omitted to 
do so in the Revenue Court is not entitled to bring a suit 
4n the Civil Court to have that question determined.' The 
law has by section 111, sub-section (IX conferred on the 
Revenue Court the power to determine whether it shall 
try the question of title itself or require any party to the 
case to institute a suit in a Civil Court for determination 
of such questiou. This power can only be exercised by the 
revenue authorities, and it is not competent to a party to 
•partition proceedings himself to make $n election as to the 
Court which 'should try the question of title raised. ^In our 
opinion the Legislature clearly contemplated that before 
the arduous and often protracted work of partition has 
begun all questions of title should have been determined* 
If we were to hold that the present suit is maintainable 
it would l)e open to a party to wait till the work of parti- 
tion was on the point of completion, and then by a suit vn 
a Civil Court to undo what might be the work of years 
done by the revenue authorities. In Kha*ay v. Jugta 
(1. L. R, 28 All., 432), it was held that the prohibi- 
tioifeontained in section 233, clause (Jc) of Act No. Ill of 
1901, applies to suits with respect to partition in which the 
plaintiff has had an opportunity of having his objections 
considered under section 111 and has not availed himself 
of it. The learned Judges go on to say:—" Where a party 
has bad the opportunity of representing his case in the 
Revenue Court and has not availed himself of it, we should 
have no hesitation in holding that the jurisdiction of a 
Civil Court is barred by section 233." This remark, which 
in that case was obiter, was adhered to by the same Bench 
in* the unreported case of Lata Ma&han Lai \\ Mutammat 
Wahidi Begam (Second Appeal No. 612 of 1906, decided on 
the 3rd of January 1907). The learned Judges held that* 
as the plaintiff had an opportunity of representing his 
objections in the Revenue Court and did not avail himsel^T 
it withm the time allowed by law, the. jurisdiction of. the 
Civil Court was Barred. The result is that in our judgment 
this suit was not maintainable#and this* appeal must fail 
We accordingly dismiss it with costs. 



MORADABAD. First Appeal No. 73 of 1905. June 6\* 
Niariar Mai (Defendant) ... ... Appellant, 



v. 



Raanak Husain (Plaintiff) ^ 



Respondent. 
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9 &uUtasek*iid«a deereeonthe ground of fraud—8de ques- 
tion raised in the suit already decided in proceedings wider 
$. 108 of the Code of Civil Procedure— Res judicata. 

, # In a suit to set aside a decree as having been obtained 
against the pl&intifLby fraud substantially the only ground 
relied upon was that the suit bad been improperly instituted 
against the plaintiff as of full age when in fact he was a 
minor. This had been decided against the plaintiff in earlier 
proc%9dinga between the parties under section 108 of the 
Code of Civil Procedure. Held that the suit was not main-* 
tainable. Puran Chandv. Sheodat Rai (I.L.R., 29 All., 212) 
followed. Khagendra Nath Ma hat a v. Pran Nath Roy 
(I.L.R., 29 Calc, 395) distinguished. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Sundar Lai, for the appellant. 

Moti Lai Nehnmsnd Qhulam Mujtaba, for the respond- 9 
ent. • 

Banerji and Airman, J J. —The suit out of which 
this appeal has arisen was brought by the respondent 
Raunak fiuqain for a declaration that a decree datea 29th 
June 1903 was null and void. It appears that £bbas Ali 
and his cousin Ahmad Husain owned certain property. 
On the 9th of July 1881 &>th of them executed a mortgage 
in favour of Jitta Mai in respect of a 4 biswa share in the 
village of Sadaruddinnagar, each hypothecating his 2 
biswa share. On the 23rd of February 1900 Jitta # Mal 
obtained a decree on the strength of that mortgage against 
Abbas Ali and the legal representatives of Ahmad Husain* 
oce of whom is the plaintiff Raunak Husain, who in that 
suit was sued as a minor. On the 2nd of August 1889 
Abbas Ali alone executed a mortgage of his 2 biswa share 
of Sadaruddinnagar and other property in favour of Jitta 
Mai. This mortgage and the decree of Jitta Mai obtained 
upon the prior mortgage of 1881 were assigned by him to 
Bhaironji Lai. On the 17 1^ of November 1898 Abbas Ali 
alone executed in favdhr of Ghasi Ram a third mortgage, 
of his 2 biswa share in Sadaruddinnagar and some other 
^property. On the 16th of January 1903 Ghasi Ram 
brought a suit on the basis of this mortgage against 
^kWbas Ali. As Ghasi Ram claimed redemption of the 
prior mortgages of 1881 and 1889 he impleaded a* defend- 
ants Bhaironji Lai, the assignee from Jit a Mai, as also 
the Heirs of Ahmad Husain faraong whom was the present 
plaintiff Raunak Husain, who was sued as a major. He 
put in no appearance, and a ^decree was passed on the 26th 
of June 1903 against* all the defendants providing for 
redemption ®f the prior mortgages held by Bhaironji Lai. 
Ghasi Ram has redeemed those mortgages^and has assfgn- 
ed the decree to the appellant Uiadar Mai. The decree 
against Raudak Husain and some of the other defendants 



was ex parte. On behalf of Raunak Husain an application 
was made under section 108 of the Code of Civil Procedure 
to have the ex parte decree set aside on the allegation that 
he was a minor at the time of the suit. That application 
was dismissed by the Court of first instance after recording 
evidence and on the finding that Raunak Husain was of age 
on the date of thf institution of the suit. Against this 
order an appeal was preferred to the learned District Judge. 
He found Jhat there was " ample evidence on the record 
ty show that he (Raunak Husain) was of age on the date of 
the suit, and tjiat there was no reason for not believing 
the evidence." He accordingly on the 6th of July 1904 
dismissed the appeal. On the 2nd August 1904 the pre- 
sent auit was instituted. The plaint no doubt contains 
statements to the effect that the proceedings taken by 
Ghasi Ram in obtaining the decree of the 29th of June 
1903 were fraudulent. , But it contains no specific allega- 
tion as to what constituted the fraud. At the trial no 
evidence of fraud was adduced. The only ground on which 
the validity of the decree was questioned was the same 
ground on which the application under section 108 of the 
Code of Civil Procedure had been made, namely, that 
the plaintiff Raunak Husain was a minor oa the date 
of the institution of Ghasi Ram's suit. The learned Sub- 
ordinate Judge has come to *m conclusion different from 
that at which he himself had arrived in the proceedings 
under section 108 and also from the conclusion of the learned 
District Judge in that case. He has not only declared 
that the decree is ineffectual as against the plaintiff, but 
he has set it aside in its entirety. In our opinion, if the 
suit was maintainable and the finding correct, the only 
decree to which the plaintiff was entitled was a decree 
declaring that the decree of 29th June 1903 would not affect 
any rights possessed by him. The defendant comes here 
in appeal. We may observe at the outset that we afforded to 
the parties an opportunity of compromising the matter, but 
they have not availed themselves of it. We have heard the 
learned advocates for the parties and considered the evidence 
on the record. In our opinion the appeal must succeed. On 
the {nerits, th8 evidence as to the age of the plaintiff is far 
from conclusive. It appears that on the 17th of April 1902, 
that is, nine months before the suit of Ghasi Ram was 
instituted, the plaintiff executed a sale-deed as a person of 
full age, and got it registered. He also filed objections 
qnder section 278 of the Code of Civil Procedure as a 
person of full age. In our opinion, the reasons given by the 
learned Subordinate Judge for preferring the evidence of 
the witnesses for the plaintiff to that of the witnesses 
for the defendant are not convincing. But apart from 
this, the decision of the Court in the case under section 106 
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jn our opinion precludes the plaintiff from maintaining the 
present suit on the same grounds. "We think the principle 
in Puran Chani v. Sheodat Rai (I.L.R , 29 All, 212) applies. 
The learned advocate for the respondent relies upon the 
ruling of their Lordships of the Privy Council in Ehagen- 
dra Nath Mahata v. Pran Nath Boy (I.L.R. 29 Calc, 395 )• 
In that case the whole suit was attacked 3n the ground of 
fraud from beginning to end. Under those circumstances 
itwasheld that the dismissal of a previous Application 
under section 108 did not bar the suit. The following* 
Observations of their Lordships at page 399 %eem to us to 
tell against the respondent :-^-" K is therefore necessary to 
ascertain what are the true grounds and scope of the 
present suit in order to see whether the refusal of the 
application under the sections specified has already deter- 
mined the question now raised. " In the present case the 
question now raised was considered and determined against 
the plaintiff in the proceedings under section 108 For 
the above reasons we allow the appeal, set aside the decree 
of the Court below and dismiss the plaintiff's suit with 
costs in both Courts. 



June 11 
Appellant, 

Respondent. 



ALIGARH. Second Appeal No. 43 of 1907. 

Umed (JUDQMBNT-DEBTOB) # * ... 

v. 
Jfi JUm (Decree-woldeb) 

€totf Procedure Code, $*. 811, 312 and 313— Execution of 

decree— Sale in execution — Objection eubseqitently taken by 

the judgment-debtor that the property $old wa$ not legally 

taleable— Estoppel 

Held that a judgment debtor jrho mi^ht have raised 
objections to a sale in execution of a decree against him, but 
wfio has refrained from doing so, and who might have appeal- 
ed against the order for sale, has no right, after the sale 
has been carried out, to prefer an objection that the property 
sold was not legally saleable. Ramchhaibar Mmr v. Bchu 
Bhagat (I.L.R., 7 All., 641, and Darga Chiran Mandal v. Kali 
Prautnna &arkar(l. L. R*, 26 Calc, 727) followed. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

JSatya Chandra Mukarji, for ttie appellant. 

Qolmd x Prasad, for the respondent 

Aif man, J.— this is an appeal by a judgment-debtor 
Against whom a decree was passed under section 90 of the 
Transfer of Property Act. On the 16th of February 1906 the 
respondent decree-holder applied for the attachment of a 
house and certain trees in execution of this decree. The 
property was attached on the 24th of March 1906 and sile 
wis foxed for the 31st of May 1906 on whioh date the pro- 
perty was 'told and purchased by one fiira Lai, who is 



* apparently son of the decree-holder. On the 12tr? of June » 
1906 the judgment-debtorfiled an objection to the sale on 
the ground that the property sold was not legally saleable 
in execution of the decree against him inasmuch as the 
house belonged to and was occupied by him as tin agricul- . 
turist and the trees stood on his occupancy holding. Both 
the decree- holder and the auction-purchaser were made 
parties to the application. The decree-bolder alone resist- 
ed the application. He denied that the house was occu- 
pied by the judgment-debtor as an agriculturist. 

The Munsif sustained the objection of the judgment- 
debtor and set aside the sale. On appeal the learned 
Additional Judge reversed the Munsif s order and dismis-* 
sed the objection. The judgment-debtor comes here in 

second appeal * 

<j 

Section 813 of the Code of Civil Procedure allows the 
purchaser at a sale in execution of a decree to apply to the 
Court to set aside the sale on the ground that the person 
whose property purported to be sold had no Saleable in- 
terest therein. But that section does not recognise any 
right in the judgment-debtor to nig such an objection after - 
sale. No doubt the judgment-debtor might before sale 
object that the property attached is not legally saleable in 
execution of the decree. Such an objection would be clearly 
a matter falling within clause(c) of section 244 of the Code. * 
But in this Vase the learned Judge finds that the judgment- 
debtor was a party to the order for sale and that he knew 
of the proposed sale. He holds that, this being so, it was 
not open to him to allow the sale to take place and then 
file an objection that the property was not saleable. In the 
case relied on by the Court below, namely, Durga Char an 
Mandal v. ^ Kali Pra$anna Sarkar (I.L.R., 26 Calc , 727) 
the learned Judges at page 732 of the judgment say :— " A 
c&iljculty arises in this wise :— All ordjgr for sale was made 
tfhd in furtherance of that order the property was sold,' 
whatever may be the effect of that sale. If the judgment- 
debtors were parties to that order, or were aware of it, and 
did not appeal against it, they are now precluded frora^ 
questioning the propriety of that order, and consequently 
of the sale that ha* taken place under that order." This is . 
clearly an authority in support of the view taken by «the 
learned Additional Judge and I see no reason to dissent 
from it. It also appears to me to be in accordance with 
what was said by Oldfield, J., icPthe qase Ramehhaibar Mieir 
Y.Bechu Bhagat (I.L.R., 7 AIL, 641). There. # after a sate * 
had taken place, the, judgment-debtor put in an application 
to the effect thatthe property sold waff a right of occupancy 
tenure and not saleable by law. Oldfield, J., as to this 
«Rid:-' a It is an* objection which the judgment-debtor 
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Tnight have taken at the time of attachment prior to the 
gate, bat it is not one he can take after the sale under sec- 
tion 311 so as to afford a ground under section 312 for 
selling aside the fale." It is clear (hat section 311 does 
not apply. In my opinion a judgment-debtor who might 
have raised objections prior to the sale, but who has refrain- 
ed flora doing so, and who might have appealed agains^ 
the order for sale, has no right after the aale has been 
carried out to prefer an objection that the property sold was 
not legally saleable. As the learned additional Judge 
remarks, " to hold otherwise would only be to encourage 
deliberate and mischievous procrastination/ 9 

' For the above reasons the appeal in my opinion fails, 
and I dismiss it with costs. • 



AL1GARH. Second Appeal No. 78 of 1906. June 13. 
EamNarain (Defendant) 



Umrao Sin* (Plaintiff) 



Appellant, 
Respondent. 



AQt Xo. XV of 1877 (Indian Limitation Act), eckll, art 29 
* —Attachment before jmdgment— 9uit for compensation — 
Limitation — Terminus a quo. 

Bold that the *1 imitation applicable to a suit for damages 
on account of the alleged unlawful Httachment before judgment 
. of a shop belonging to the plaintiff was that prescribed by 
article 29 of the ludian Limitation Act, 1877, and that limita- 
tion began to run from the date of the attachment Murugeea 
Mudaliar v. Jattaram Davy (I. L. ft.. 23 Mad., 621). Muitan 
Chand Kanyalal v. Bank of Madras (I. L. B., 27 Mad., 346) 
and Bam Singh Mohapattur v. Bhotlto Manjee Sonthal (24 W. 
R., 298) followed. Surajmaly. Manekchand (& Bombay Law 
Reporter, 701; distinguished. 

• 
Pemble th*t such an attachment, if wrongful, is not a 
continuing wrong within the meaning of section 23 of the 
Indian Limitation Act, 1877. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. • 
Q Conor and Oulxari Lal> for the appellant. 

Girdhari Lai Agarwala, for the respondent. 

Banbsji, J.— The onlj question in this appeal is whe- 
ther the claim of the plaintiff respondentia barred by the 
law * of limitation and wljat is the article of the second 
schedule to the Limitation Act which governs the case. 
The suit was one for compensation and was brought under 
the following circumstances. Deokinandan, defendant, 
^brought a suit for recovery of the amount of two promis- 
sory notes, alleged to have been executed in favour of Ram 
Narain, appellant, by one Chunni^Lal, against the sons of 
Ohunni Lai and caused a cloth shop kept by the plaintiff to 
be attached before judgment on the 29th of November 



1902. Bam Narain had assigned the promissory notes to 
Deoktnandan. The shop of the plaintiff remained under 
attachment till the 20th May, 1903, when the suit was dis- 
missed. On the 17th of January, 1905, the present suit was 
br6vght for compensation for loss of profit, servants' 
wages and rent of the shop, and for damage to the oloth 
locked up in the Shop durirg the period of the attachment. 
The defendants were Deokinandan and the appellant Ram 
Narain. if was alleged that the latter fictitiously trans* 
ferred the promissory notes to the former and was the 
person who in fact had brought the suit on the promissory 
ttdtiis and caused the attachment to be made. It was con- 
tended on behalf of Ram Narain that the suit was barred 
by limitation under article 29. The* Court of first instance 
held that tMb article applicable Wat article 36; that the 
wrong done to the plaintiff was a continuous wrong within 
the weaning of*se4aion > 23 of the Limitation Act, and that 
the claim was within fime. That Court decreed the suit and 
the decree has been affirmed by the lower appellate Court, 
whfch was of opinion that article 49 governed the suit 
Ram Narain has preferred in this appeal. It is contended 
on his behalf that the article applicable is article 29, the suit 
being one for compensation for wrongful seizure nnder legal 
process and that the limitation should be computed from 
the date of attachment. 

The contention appears to me to be valid. Article 36 
of the second schedule is a general article governing suits 
for compensation for torts to which no special article 
applies. Article 29 provides for suits for'compensation for 
wrongful seizure of movable property under legal process, 
and if the present suit is one of the . description mentioned 
in that article it cannot be governed by article 36. The 
plaintiff's allegation is that in a suit brought against the 
sons of Chunni Lai his shop was attached before judgment 
by actual seizure. This seizure is said to have been wrong- 
ful and the damages claimed are in respect of the seizure. 
It is true that the damages claimed do not consist of the 
value of the articles attached, but are damages which are 
allfjged to hate been sustained as a result of the attach- 
ment This, however, does not seem to make any differ- 
ence. As observed by the Madras High Court in. Murugeea 
Mudaliar v. Jattaram Davy (I.L.R., 23 Mad., 621> :— w Ar- 
ticle 29 is quite general in its terms and was intended to 
apply to all cases where the alleged wrongful seizure was 
made under legal process. 91 In Muitan Chand KangaUl 
v 9 Bank »/ Madras (I.L.R., 27 Mad., 346) in which com- 
pensation was claimed for deterioration in the quality and 
diminution in the quantity of certain jaggery attached at the 
instance of the defendants, the same High Court held that 
article 29 applied. Tfce present suit being one for oompen- 
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-sarionf'-r, wrongful seizure under a process of Court, it is 
-governed by article 29, which is a special article providing 
ior Sueh a suit. Article 49 has, in my opinion, no applica- 
tion to a suit of this description. It clearly applies to a 
case in which movable property is wrongfully takers or 
detained by the defendant and net by the CouuJ. in execution 
of a legal process. The Court of first in&aBce in support 

• of it* view that article 36 applied to the case relied on the 
ruling of the Bombay High Court ;n Swajmab v. Manek- 

_ch<ind(6 Bombay Law Reporter, 704). That, however, wj& 

• a rase in which attachment was made not by actual seizure 
but by the issue of a prohibitory order under sections 484 

.and 268 of the Code of Civil Procedure. It was on this 
ground that Batty, J., held that article 36 and not article 29 
applied. In Ram Singh Mohapattur v. Bhottro Manjee Sonthal 
(24 W. R., 298), which was a suit for compensation for the 

'Wrongful seizure of the plaintiff's bullocks in execution 
• fa decree against the third party, ' article 30 of schedule 

. II of Act No. IX of 1871, which corresponded to article 29, 
schedule II of Act No. XV of J877, was held to apply and 

• it was also held that limitation ran from the date of sei- 
zure. As the suit of the present plaintiff was brought after 

- the expiry of more than one year from the date of the 

- seizure it was barred by limitation. As the suit was institu- 
ted after one year even from the date jf the Mease of the 

. property, it is unnecessary to consider whether section 23 of 
the Limitation Act applied and whether this was a case 

• of a continuing wrong. Had I to decide that question I 
should have considerable difficulty in holding that it was 
a continuing wrong, as the wrong to the plaintiff was com- 

. plete as soon as his goods were seized. That the intention 
of the Legislature was not to make section 23 applicable 
to such a case is indicated by artictes 19 and 42 under 
which limitation is to be computed from the date of the 

. cessation of the wrong. 

For the above reasons I am of opinion that this appeal 
must prevail, the claim being time-barred. I accordingly 
allow the appeal, set aside the decrees of the Courts below 
and dismiss the suit with costs in all Courts.* 



Criminal Reference 
No. 178 of 1907. 



May 4. 



KUMAON (Garhwal), 

* Emperor v. Tula. 

. Act No. XLV of 1860 {Indian Penal Code), s. 211— FoIsm 

charge— * Practice — Opportunity to be given to prove charge 

before prosecuting. 

Where it is intended to prosecute any person under section 

211 of the Indian Penal Code such person ought to be given 

i an opportunity of substantiating, if he can, the charge which 

. he has brought before he is prosecuted Queen- Empress V. 

Qanga Ram (L.L. R M 8 All . 3ft and Queen-Empress v. Raghu 

Tiwari'i I. L. R., 15 All., 336) referred to. * 



^ Th% facts Of this case suflciehtly appear front* the ordeft 

x>f the Court. j 

Dillon, J.— In this case one Tula lodged a complaint of 
robbery against Rameshwar and another in the Court of 
a first class Magistrate of Garhwal. As Tula had already 
reported the matter to the Police, the Magistrate decided 
^to await the police report before taking action on the 
complaint. The police report was to the effect that the 
complaint was false. Beyond examining the complainant 
! at the time of recording his complaint the Magistrate took 
no further evidence in the case. On receiving the police re- 
port, the Magistrate dismissed the complaint under section 
203 of the Code of Criminal Procedure. Tula waslhen called 
a upon to show cause why he should not be prosecuted under 
section 211, Indian Penal Code. In shoeing cause, Tula said 
that beside other witnesses he relied upon those wlio had 
already been examined by the police. s The Magistrate then 
passed an order, directing Tula to be prosecuted under sec- 
tion 211, Indian Penal Code, and sent the case to the District 
Magistrate for disposal. On the case coming before the 
District Magistrate objections were taken on behalf of Tula 
to the validity of the order directing his prosecution on the' 
ground that Tula had been given no opportunity of proving 
his case. The question, therefore, is whether the order of 
Mr>Dharmanand Joshi, Magistrate of the first class, Garhwal 
dated 11th February 1907, above referred to, is a proper order * 
' or not. There is apparently no ruling of this Court directly 
on the point except one— Queen-Empress v. Qangi Bam 
(I. L. R., 8 All., 38)— which lays down that an order 
• under section 195 of the Code of Criminal Procedure directing 
the prosecution of the complainants for bringing a false 
charge under section 211, Indian Penal Code, should not have 
been made until the complainants had been afforded an 
opportunity of proving their case. In Queen- Empress v. 
Raghu Tiwtri (I.L.R., 15 All., #36), b was held that in a 
*case like that under consideration, " the Court should, in 
our opinion, as a rule, proceed to determine such jriminal 
proceeding instituted in it and should give the person 
instituting such proceeding a reasonable opportunity^^ 
supporting his case before proceeding against him for an 
offence under section 21 1." Following these rulings I hold 
that the order in question wasjiot a proper order. I there- 
fore set it aside 4 ? 



MEERUT. Second ADoeal No. 792 of 190*. May 6. 

Ohiraunji Mat (Plain^pf) ...* ... Apprllant, 

V. 

Nathia (Defendant) ... ... Respondent. 
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Khan), 



Adverse pbSseseion — Possession of eo~ownt r — Dulinction* between 

the possesion of a member of* a joint Hindu family or of 

a lambardar and that of a member of a Muhammadan family. 

• A very clear distinction must be made between the case 
of a non-possession«r non-receipt of rents and profits by mem- 
bers of an undivided HiDdu family who are co-owners, and the 
non-possession or non-receipt of rents and profits by a person 
who was a co-sharer, but entitled to h specific share or interest 
in tHe property prior to dispossession or ouster from receipt 
of rents and profits. Deba v. Pohtngi Mai tlLR, 28 All.? 
479), referred to Ujalbi Bibi v. Umakanta Karmokar (I. L. 
R. 31 C ale. 970), Baroda Sundari Deby v. Annoda Sundari 
Deby (3 C. «T. N., 774. and Mihin Lai v. Badri Prasad (1. L. »., 
27 All., 436; distinguished. 

The facts of this case sufficiently appear from the 

judgment gf the Court. 

Parboil Chara* Chatterji, for the appellant. 

K.i ya mat Huciih (for whom Muham-nai (shaq 
for, the%espondent. 

Richards, J.— TJjis was a suit by the plaintiff for posses- 
sion of a portion of a house, and for Rs. 59, price of bricks, 
and K 8. 12 damages. It appears that one J a mn a and Gulab 
were the co-owners of the house in questi on. One Chanda 
was the grandson of Jamna. and he sold whatever interest 

• he had to the plaintiff £hiraunji Mai. The defendant is 
the widow of Gulab. The parties are Muhammadana. The 
lower appel late Court finds as a fact that more than 12 
years ago Jamna and those claiming under him abandoned 

* possession of the house and went away to live at Hapur. 
The plaintiff now br ngs the present suit claiming by virtue 
of the purchase from Ohanda. The defendant pleaded ad- 
verse possession. The plaintiff alleged that he and his 
predecessors in title had, from time to time, been in posses- 
sion within 12 years. But the finding on.this point is 
against the plaintiff. The plaintiff then rests his case 
upon a proposition of law that adverse possession in the 
case of co -o« no is cannot commence until there has been 
a denial of title by t£e owner who remains in possession. 
In support of this proposition the case of Ujalbi B/bi v? 

Umakanta Karmokar (I. L. R., 31 Calc, 970) is relied upon. 
In that case it was certainly held that where a, jot belong* 

jng to two persons had been in possession or occupation 
of one of them, there was no adverse possession, although 
the plaintiff had not been in possession of occupation for 
mor& than 12 years. It must be pointed out that the 
persons entitled to this jot were Hindus* and apparently 
members of a joint Hindu family. The case of Baroda 
Sundari Deby v. Annodf, Sunftari Deby (3 C. W. N., 774) is 

Tilso relied upon. In that case it was held that the plaintiff 
was entitled to recover possession of a pajrt of a house not- 
withstanding that the defendant ha^jl been in 9 sole possession 
for more than 12 years. This was also a case of two Hindu 

jfoters, and it appears that, although the plaintiff had not been 



in actual possession of the family dwelling house, the pro- 
perty claimed, she had been receiving her share of the pro- 
fits of the rest of the family property. The case of Mihin 
Lai v. Badri Prasad (I.L.R., 27 All.. 436 » was also cited 
bpthe appellant. In that case it was held that in a suit 
against the 9 lambardar the plaintiff was not barred by 
reason of the mere fact that the lambardar had been 
receiving the rents and profits without any payment to the 
plaintiff Jbr upward^ of 12 years. The lambardar had 
%ever denied the plaintiff's title, and it is quite clear that 
the lambardar Vhose duty it is to collect profits for all the 
co -sharers stands in a different position from that of a co- 
sharer who has been in sole occupation or sole receipt of 
rents and profits for upwards of 12 years. In the present 
case it appears that the predecessor in title of the plaintiff 
and the predecessor in title of the defendant, respectively, 
had at one time> separate and distinct rights in the house 
in question. After the predecessor in title of the plaintiff 
went to Hapur. the defendants went into exclusive posses- 
sion of the entire house* Upon the finding of fact they 
did not in any way recognize any title in the predecessor 
in title of the plaintiff. Under these circumstances I 
think the Court below was justified in holding that the 
defendants were in adverse possession of the premise*, or 
at any rate in hiding that the plaintiff had not proved 
that he or his predecessor in title had been in possession 
within 12 years before the institution of the suit. I think 
a very clear distinction must be made between the case 
of non-possession or non-receipt of rents and profits by 
members of an undivided Hindu family who are co-owners, 
and the non-possession or non-receipt of rents and profits 
by a person who was a co-sharer but entitled to a specific 
share or interest in -the property prior to dispossession or 
ouster from receipt of rents and profits. A very similar 
case to the present, namely, Deba v. Rohtagi Mai (I. L. R., 
28 All.. 479) was decided by this Court, and it was held that 
the plaintiff, who neither himself nor his vendor had been 
in possession for upwards of 1 2 years, could not main tain 
a s\iit for possession. I dismiss the appeal with costs. 

• -v 

MEERUT. Second Appeal No. 1109 of 1906. May 10. 

Motaan Shah and others (Plaintiffs) ... Appellants, 

Mahbub Ilabi and others (Drfenhants) ... RrsroinKNTS. 

Act No. XIX o/1878 (N-W. P. Land Revenue Act), *. 194 

(g)a*d Vto~Act (Local) No. HI r/1899 (Court of Ward* 

Act), ee. 9, 35 and 47 - Power of Court of Ward* to tell 

property under its superintendence. 

. The estate of a^ M uhamuadan la/y named H*wa Begum 
was at her own request taken under the superintendence 
of the Court of Wards under section 194, clause g, of Act 
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Ko, XIX of 1873. This was in 3896. In 1902 the Court of Wards 
Bold a portion of Hawa Begam's property, as was alleged, 
without her consent. Held on suit by persons claiming title 
through Hawa Begain to recover the property so sold, that 
|he Court of Wards was under the circumstances entitled to 
sell, even without the owner's consent, and that its discre- 
tion could not be questioned in any Civil Court. • 

Semble. If the property had been placed under the 
superin tender ce of the Court of Wards «nder section 9 of 
Act No. Ill of 1899, and if the sale had been made without 
the consent of the proprietor otherwise than on the ground 
set out in the concluding paragraph of section $>, the sale 
would have been a bad sale and the Civil Court could have 
entertained a suit to question the power of the Court of Ward* 
to sell. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Ma dan Mohan Maiaviya and Satith Chagdra Banerji 
for the appellant. * 

Abdul Majid, for the respondents. * 

Knox, Acting C.J., and Richards. J.— The property in 
dispute in this appeal was the property of one Uusammat 
Hawa Begam, deceased. In the year 1896, according to the 
plaint, Musaroruat Rawa Begara asked that her property 
might be placed under the superintendence of the Court of 
Wards. This prayer of hers ww granted, and the properly 
was taken charge of by tne Court of JWards. We must, 
however, point out that the Court of Wards assumed the 
superintendence of this property under clause (a) of section 
3»4 of Act No. XIX of 1873 and not under section 9 of the 
Local Act No. Ill of 1899. At the time when the Court of 
Ward 8 took over the superintendence of this property, the 
Court had full power under section 203 of Act No. XIX of 
1873 to mortgage or sell the whole or any part of such pro- 
perty. The sale complained of was made in 1902. and sec- 
tion 35 of Act No. Ill of 1899 applies to that sale. This sec- 
tion gives the Court of Wards full power to mortgage or 
sell the whole or any part of the property under its superin- 
tendence, subject to one limitation, viz., where property has 
been placed under its sui>erintendence under section 9 of the 
Local Act, such property cannot be sold without the consent 
of the proprietor. We need no£ consider the re«t of the 
second paragraph of section 35. This property was not 
placed under the superintendence of the Court of Wards 
uudej section 9 of the Court of Wards Act, which had not 
then found its place in the statute book. Accordingly the 
Court had full power to make the sale in question. It 
is then urged that a question may arise as to whether the 
discretion given to the Court of Wards has been pro- 
perly exercised and whether the sale was for the benefit of 
the ward or of the property. Section 4£ of the Local Act 
provides that the exercise of any discretion conferred by the 
Court of Wards Act on the Court of Waids jhall not be 



* questioned by any Court. It is clear, therefore 1 ! that the* 
question of discretion raised in this second appeal cannot be 
entertained in the Civil Court. We, therefore, arrive at the 
same conclusion as the Court below, but upon different 
grounds. If the property had been placed under the super* 
dntendence of the Court of Wards under section 9 of the 
Local Act, and if the sale had been made without the # con- 
# sent of the proprietor otherwise than on the ground set 
put in the concluding paragraph of section 35, the sale 
would have been a bad sale, and the Civil Court could have 
entertained a suit to question the power of the Court of 
Wards to sell. The learned vakil for the appellant has 
contended very earnestly and said all that coulfi be said on 
behalf of his clients, but the fact that the estate was taken 
'under the superintendence of the Courfcof Wards under the 
provisions olf Act No. XIX of 1873 renders his position 
untenable. The appeal is dismissed with costs. 



GHAZIPUR. Second Appeal No. 1225 of 190C. May 10. 



Sabiban rfibi (Plaintiff) 



Appellant. 



Madho Lai and others (Dbfkndants) ... Respondents. 

Act No. IX of 1872 (Indian Contract Act), s. 21— Contract— 
• Effect of bond fide mistake of law 9 

Held tfiat an innocent mistake of law common to all the 
parties to a contract couM afford no ground for an action for 
rescission. Pertab Chund*r Ghose v. Mohendranatk Purkait 
(I. L. E., 17 Calc, 291; distinguished. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Muhammad I*haq t for the appellant. 

Satmh Chandra Banerji and Lalit Mohan Banerji, for 
th* respondents. * # 

Knox, Acting C.J., and Richards, J.— This i9 a suit to 
set aside a kabuliot. The facts are very simple anc? practi5 
rally not disputed. The plaintiff is the wife of defendant 
No 3. namely, Muhammad Yar Khan. Previous to his detffTT 
she had been the wife of a man named Sahibzad Khan, who 
was the occupancy tenant holding under the defendants 
No.-. I and 2 or Jheir predeoes*)r in title. This Sarlihzad 
Khan died before the passing of the present Tenancy 
Act, and the plaintiff succeeded as his widow to his 
occupancy holding. After the passing of the new Tenancy 
Act. the plaintiff married her present lfusband. # The 
knbuliat in question was then entered into. On the findings 
of the Court it is quite # clear that all the parties to this 
kabulia', and the, contract evidenced thereby, were under 
the impression as a matter of law, that Musammat 
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4Sabihan ^ibi lost her oecupancy rights by her second 
marriage to* Muhammad Yar If han and was liable to be 
ejected. This view of the law is incorrect Musammat 
Sabihan Bibi, having become the owner of the occupancy 
holding, did not lose it by reason of the passing of the new 
Tenancy Act. On the other hand we are obliged on the 
findings to take it that the mistake of law was an inno. 
cent mistake shared by everyone concerned. All the 
probabilities of the case point to the truth of the allegations 
put forward by the defendants Nos. 1 and 2 that the 
kabuliat was granted on account of the intervention of 
Muhammad Yar Khan, who was the karinda ot the defend- 
ants Nos. 1 and 2. He believed that his wife was liable 
to be ejected, and petitioned that she should be granted 
a lease. Under the* kabuliat she got a right to the land 
for 20 years, although at an increased rent. In our judg- 
ment there was no misrepresentation by the defendants -or 
any of them within the meaning of the Contract Act. 
Fraud of any kind is negatived by the findings of the 
Courts below, and section 21 of the Contract Act provides 
that a contract is not voidable because it was caused by a 

* mistake as to any law # in force in British India. We 
were referred in the course of the argument to the case of 
Pertap Chwnder Gho>e v. Mohmdranath Pu.rka.it (I. L. R., 17 
Oalc., 291). A perusal of that case will show that the^acts 

and circumstances were entirely different, and the case 
cerlainly does not apply to the case where the contract has 
been entered into between the parties by reason of an innocent 
mistake on a point of law shared by all the parties. The 
.decision of the Court below is correct and we dismiss the 
appeal. 9 

Ah, however, the plaintiff has lost what was a somewhat 
valuable right, we think we are justified in directing that 
each party shall bear his own costs throughout. 



^MOR^DABAD. 



Second Apj>eal fro. 1270 
of 1905. 



rSamSukh (Plaintiff) 



May 14. 



Appellant, 



Ram Sahai (Defendant) ... *. Respondent. 

Civil Procedure Code, s. 3\%—Evecution of decree— Sale in 
execution —Decree reversed before confirmation of sale. 

Ueld that the title^of an # auction purchaser at a sale held 
**n execution of a decree does not become absolute if the decree 
. under whichcthe sale took pace is reversed at any time before 
a certificate of snle is granted to the purchaser. • 

The facts of this case sufficiently appear from the 

. judgment of the Court. 

Gobind Fratad, for the appellant. 



' M. L. Sandal, for the respondent. 

Airman, J.— One Chunni Lai had a simple money 
decree against the appellant Ram Sukh. In execution of 
That decree a house belonging to the appellant Ram Sukh 
was sold and purchased by the respondent Ram Sahai who 
paid the money #nto Court. Section 316 of the Code of 
Civil Procedure provides that the title to the property sold, 
in a case )fae this, shall vest in th* purchaser from the date 
gi the certificate which is granted to the purchaser under 
that section, and it contains this important proviso, namely, 
" that the decree under wbich the sale took place was still 
subsisting at that time." I infer from this proviso that 
even though a sale has become absolute on being confirmed 
under section, 314, the Court may hold its hand and refuse 
to grant a certificate if before the certificate is granted the 
decree under w,bich the property was sold is no longer 
subsisting. In the present case the decree under which the 
property was sold was reversed on the 19th of March 1904. 
That was before the sale was confirmed. It appears that 
no certificate has yet been issued to the auction purchaser, 
Ram Sahai, and consequently the title to the property sold 
has not yet vested in him. It al*o appears that when the 
decree against him was set aside Ram Sukh applied to be 
allowed to take ogt the price ^)f the property, which had 
been deposited in Court. The purchaser objected to this 
and said that he should take back the property. Tne 
parties were referred to the Civil Court. Thereupon the 
plaintiff brought this suit, out of which this appeal arises, 
in which he asked that he should be declared entitled to 
receive from the Court the sale price deposited in Court, or 
in the alternative that ^he might be put in possession of 
the house. The respondent, Ram Sahai, had no objection 
to the grant of the latter relief, but he objected to the 
money being taken out of Court. The Court of first in- 
stance decreed the first relief asked for by the plaintiff. On 
appeal the karned Officiating Subordinate Judge, for the 
reasons set forth in his judgment, held that under the 
circumstances no title to the house had passed to the 
purchaser, and that the plaiptiff was entitled to get back 
the house and noj the purchase mi ney. The plaintiff comes 
here in second appeal. In my opinion the view taken by 
the Court below is right. It is quite true that a bofj4 fide 
purchaser, who is not himself the decree-holder, does not 
lose his title to the property by the subsequent reversal of 
the decree in execution of which he bought* But in the 
present case the language of section 316 of the Code of 
Civil Procedure shows that no title had passed to the 
purchaser. This being so, the decree of the. Court below 
was, in my opinion, the right decree to pass. , I therefore 
dismiss t hi* appeal with costs. 
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ALLAHABAD. Second Appeal No, 228 of 190ft. May 16. 4 
Anandi and another (Defendants) ... Appellants, 

v. 
Mahadei (Plaintiff)... ... ... Respondent. 

Hindu law — Hindu widow — Power of widow to deal with 
her husband's estate — Assignment ofrportbn of estate to 
husband** mother /or her maintenance. * 

On the death of one Suraj Din, a separated Hindu, his 
widow took possession of his property. Sura} Din's motiter 
then sued his widow for a share in the»estate. This suit 
ended in a decree on a compromise whereby the mother got a 
small share in the estate for her maintenance. Held, on the 
finding that this arrangement was a reasonable one and did 
not involve any undue proportion of the estate, that it could 
not be disturbed, at any rate during the life-time of the 
mother. Katama Natchiar v. The Rajah % of Shivagunga ♦ 
i9 Moo. 1. A., 539; distinguished. 

The facts of this case sufficiently* appear from the 
judgment of the Court. • 

Satya Chandra M ulcer ji, for the appellants. 

Go bind Prasad, for the respondent. 

Airman, J.— This appeal arises out of a suit brought 
by the plaintiff respondent to recover a share of certain pro- 
perty of small value. Thl revenue payable on the share is 
stated in the plaint to be only Rs. 23-12-5 annually. The 
property originally belonged to one Dayal, who died leaving 
a widow Musamraat Anandi, a son 8uraj Dm and a daugh- 
ter tiukhdei. Suraj Din succeeded to the property. On 
Suraj Din's death Musammat Batasia, his widow, took 
possession of the whole estate. A suit was instituted 
against her by Musammat Anan/ii for a share in the estate. 
On the 26th of November 1898 Batasia and Anandi compro- 
mised the suit, and in terms of the compromise Anandi 
got a one-third share of the property. On Batasia's death, 
on the 24th of January 1905, her daughter, Musammat • 
Mahadei, brought the present suit to recover possession of 
the one-third share which had been made over to Anandi. 
The defendants to the suit were Musammat Anandi and 
Baldeo, a daughter's son of Musammat Anandi, to 
whom the latter is said to have made over the share 
by gift. 

The Court of first instance held that piaintiff was not 
entitled to recover possession of the share, whilst Anandi 
lived. It left it an open question as to whether the plain- 
tiff would be entitled to get the share on Anandi s death. 

On appeal the learned Subordinate Judge came to a 
different conclusion. He held that Musammat Batasia, being 
a Hindu widow, had no power to make the transfer, and 



he decreed the plaintiffs claim. • The defendants* come here 
in second appeal. # # 

It is true that this was not a case in which a decree was 
passed against Musammat Batasia after trial of a «uit. 
Such a decree passed against a widow in a fair trial has 
been held to be binding upon the reversioners. The case, 
therefore, does not fall within the four corners of the lead- 
ing decision in Katama Natchiar v. The Rajah of Shivagunga 
(9 Moo. I. A., 539). But, in my opinion, it was competent 
to the widow Batasia, as representing her husband's estate, 
to compromise the suit brought against her by her mother- 
in-law. The mother-in-law was undoubtedly entitled to 
maintenance. The share of the property given to her was, 
as pointed out above, of small value. In ray opinion, 
Batasia's daughter is bound by th* decree passed on the 
compromise, which is not shown to have been anything 
but a reasonable arrangement. For the above reasons 
I allow the appeal with costs, and, setting aside the decree 
of the lower appellate Court with costs, I restore that of 
the Court of first instance. • 



AGRA (Muttra). 



Criminal Appeal No. 220 
of 1907. 

Emperor v. Mahbub. 



May 17. 



Act No. XLVof 1800 {Indian Penal Code), tt 362, 366-*- 
Abductitm — Definition — " Deceitful Mean* M — " Illicit in- 
tercourse." 

Held (1) that the expression ** deceitful means" as used 
in section 862 of the Indian Penal Code is wide enough to 
include the inducing of a girl to leave her guardian's bouse 
by means ef a representation that the person to whom she 
went would either marry her himself or arrauge for her 
marriage ; (2) that the words " illicit intercourse," as used 
in section 366 of the Code , mean merely sexual intercourse 
between a man rod a womau who are not husband and wife. 

• 

The facts of this case sufficiently appear from the order 
of the Court. 

• • 

Kedar Nath t for the applicant. 

The Assistant Government Advocate < Purter), for the 
Crown. 

Dillon, J. — In this calb Mahbub appeals against a 
conviction under section 366 of the Indian Penal Code and 
a sentence of three years 1 rigarous imprisonment. The convic- 
tion rests mainly upon the evidence of Musammat Shakur^an, 
an orphan girl of about 17 years of ag#, who had been 
brought up by one Amir Husain as his own daughter. It 
appears that accused was a neighbour of Amir Husain and 
the girl sweats that he induced her to leave home on the 
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pretext that he would either marry her himself or geY her 
married. He«did neither. What he did do was to debauch 
her himself , and hand her over to a friend of his who also 
proceeded to have connection with her. 1 am asked to 
disbelieve the girl's Story, but I see no sufficient reasons for 
doing this. It haa also been argued that the words " illicit 
intercoiise," as used in section 366 of the. Indian Penal 
Code, mean the sexual intercourse of a man with a married 
woman, and that such intercourse between two unmarried 
persons does not constitute " illicit intercourse." I cannot 
accept this contention. I think there can be no doubt that 
the words referred to mean the sexual intercourse between 



a man and a woman, who are not husband and wife. It is 
farther contended that the pretext employed in this case 
did not constitute a deceit within the meaning of section 
302 of the Indian Penal Code. I think this contention also 
has cio force. The words used in section 362 are " by any 
deceitful means," and they are, I think, sufficiently wide to 
cover the pretext used in this case. I do not believe that the 
accused ever had the slightest intention of marrying the 
girl himself* tw getting her married, but that his only 
inftntton was Ho act as a pimp for his friend Nasir AIL I, 
confirm the conviction ami sentence and, dismiss the appeal • 
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S AH AR ANPUR. Civil Revision No. 46 of 1907. May. 9a 
Bakhtawar Lai .. ... ... Applicant, 



Baru Mai and another 



OPPOSITB PART1B8. 



Cioil Procedure Code. s. 244— Act No. IF of 1882 (Transfer of 

Pryperty Act), ss. 73 ani &I-~M.ortgqge^hoVting first mort* 

gage on whole and second mortgage on half share in same 

property — Sale in execution of decree on first mortgage — 

• •• 

Right to surplu* sale proceeds. 

B held a first mortgage of joint property from K and T and 
also a second mortgage ot K's share only. Trie rights of the 
mortgagor* passed to third parties»in execution of money de- 
crees. B sued on his first mortgage and brought the mortgaged 
property to sale and the proceeds of such sale satisfied B's 
first mortgage and left a surplus. Held that B was entitled as 
second mortgagee to a lieu on half the surplus sale proceeds. 
held also that inasmuch as B's •decree had be%n satisfied a 
dispute us to who was entitled to the surplus sale proceeds 
did not fall within section 244 of the Code of Civil Procedure, 
and further that the executing Court ought to have left the 
rival claimant* to settle their respective rights by means of a 
civil suit. Padmanabh Bomhshenoi v. Khemu Komar Naik 
(I.L.R., 18 Bom., 684) referred to. 

The facts of this case sufficiently appear from the judg- 
ment of the Court 

Satish Chandra Banerji, for the applicant. 

Madan Mohan Malaoiyy s.nd Tej Bahadur Sapru, for the 
opposite parties. * 

Banbrji J.— It is conceded that the first plea tak"n 
in the memorandum of appeal is based upon a misconcep- 
tion. The facts are these :— Kewal Ram and Tulsi Kara, who 
were brothers, made a mortgage in favour of the appellant, 
Bakhtawar Lai, on the 17th of August 1897. On the 19rh of 
November 1897, Kewal Ram alone executed a mortgage of 
his half share of the property in favour, of Bakhtawar Lai. 
In execution of a simple decree for money, the half share 
of Tulsi Ram in the property was sold by auction and pur- 
chased by one Tej Ram. Similarly, in execution of another 
money decree the half share of Kewal Ram was sold by 
Huction subject to the mortgages in favour of Bakhtawar 
Lai. and Balmakund became the purchaser. Balmakund 
assigned his rights to Baru Mal^and Parbhu Dayal. Bakh- 
tawar Lai brought a suit upon his first ^mortgage, joining 
as defendants to it Kewal Ram, the legal representatives 
OfTylshi Ram, Tej Ram, the purchaser of Tu'si Ram's 
share and Balmakund, purchaser of Kewal Ram's share. 
fie obtained a decree on the 19th of February 1904, and in 
execution of it caused the mortgaged property to be sold 
by auction. The proceeds of the sale satisfied the mortgage, 
and left a surplus of Rs. 565 odd. Applications for the 
payment Of this money were made to thg Court by Bakhta- 
war Lal r by Kewal Ram, and by Baru Mai and Parbhu 



* Diyal.« Bakhtawar \M claimed half of the raonjty on the 
ground that he was the second mortgagee of : £ewal Ram's 
share. Kewal Ram claimed the whoie money on ground* 
which are quite unintelligible Baru Mai and Parbhu Dayal 
claimed a moiety of the money on the ground that Bakh- 
tawar Lai had not notified his second mortgage at the auc- 
tion sale. The Court of first instance proceeded to determine 

• the claims of the rival claimants and ordered that half of 
the money. should he paid to Tej Ram and the other half to 
Bakhtawar Lai. There is no dispute now as to the money 
paid to Tej Ram. Baru Mai and Parbhu Dayal appealed 
against the order directing payment of half of the money 
to Bakhtawar Lai. The lower appellate Court allowed tfye 
appeal and ordered the money to the paid over to Baru 

• Mai and Parbhu Dayal. The reasons for which that Court 
has orderechpayment to those persons are wholly unsustain- 
able. Balmakund purchased Kewal Ram's share subject to 
the mortgages in favour of Bakhtawar Lai. After the 
satisfaction of the first mortgage of Bikhtawar Lai his lien 
under the second mortgage attached to the jshare of the 
mortgagqr in the surplus proceeds of the auction sale, and 
he was entitled to be paid the amount of his second mort- 
gage out of half of the surplus sale procee is. This view is 
supported not only by the principle of sections 73 and 97 of 
the Transfer of the Property Act, but also by the ruling of 
the* Bombay High Court in Padmanahh Bombshenviv. Khernn 
Komar Nqfk (I. L. R., 18 Bom.. 684). That wa*, no doubt, a* 
case in which the holder of a second mortgage brought a 
suit. But that does not prevent the principle underlying 
the question from being applicable to the present case. The 
fact and validity of the second mortgage in favour of Bakh- 
tawar Lai were- not denied by any of the parties to this case. 

I fail, however, to see how an appeal lay from the order 
of the first Court to the lower appellate Court. There was 
ho question relating to the execution, discharge, or satisfac- 
tion of any decree before the Court # of first instance. Be- 
sides, there was no question between the decree-holder or 
his representatives on the < ne side and the judgment-debt ow 
or their representatives on the other. Bakhtawar Lai's 
decree was satisfied, and he did not claim the surplus ftffle 
proceeds in his character as decree-holder. Section 244 of the 
Code of Civil Procedure was therefore inapplicable, and no 
appeal lay to the, lower appellsfte Court. # I am also of Opinion 
that the Court of first instance ought to have referred the 
parties claiming the money t£ a civil suit to establish their 
respective rights. Instead of dotnsr so, it proceeded Jp 
determine those rights. As no appeal lay* to the Court 
below, and as .section 244 is not applicable, no appeal lies 
to this Court. I am afked to treat this appeal as an ap- 
plication for region. I see no reason why I should not do 
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•o. As th* order of tbe€oort below was passed without ( 
jurisdiction and wa* also erroneous , I must, in the exercisfe 
ot the power of revision of this Court, allow the application 
an<l set aside that order. I decline to interfere with the 
order of the first C0urt, as it has done justice between the 
parties. There* ult is than the order of the Court below ig 
set aside and that of the Court of first instance is restored. 
Under the circumstances I make no order as go costs here or •• 
in the Courts below, and direct the parties to abide their 
own costs in all Courts. 



AGRA. Second Appeal No. 640 of 1906. June 14. 

Abdul Majfi (Dbprndant) ... ... Appellant, 

»• t 

Amolak (PLAiNTipp^ind Ranji # 

Lal(D»RBNDANT) ... ... ... RESPONDENTS. 

Pre-emption—Price stated in sale-deed alleged to be fictitious 
— Burden of proof \ 

When a Dlaintiff pre-emptor comes into Court alleging 
tbat the price # entered in the snle deed is fictitious. it rests on 
him to give some primA facie evidence that this i#the case. 
BuJ. comparatively slight evidence is sufficient for such 
4>urpose, and it will then £e for tlje parties to the sale to 
show that the price alleged to have been paid was actually 
paid. BhagtOan Singh v. Mahabir Singh if. L a , 5 All., 184), 
Sheo Pargash Dube*r. Dhanraj Dube 1. L. R., 9 All., 225) and 
Agar Singh v. Raghuraj Singh (I. L R., 9 All., 471) referrecLto. 
OOonor v. Ghutam Haidar (1.L.R./28 All., '617) not followed; 

The facts of this case sufficiently appear •from the 
judgment of the Court. 

Bogs, for the appellant 

Of Conor and M. L. Sandal, for the respondents. 

Airman and Griffin, JJ.— This is an appeal "by the 
defendant vendee in a suit to establish a right of pre- 
emption. A preliminary objection is raised by the learned 
counsel for the respondents on the ground that the memo- 
randum of appeal was not properly stamped when it w4s # 
presented. The stamp on the memorandum of appeal 
was found to be deficient, but the deficiency was made 
good within the time fixed. In our opinion the case falls 
> wj{hin the purview of section 682 («) of the Code of Civil 
Procedure and we repel the preliminary objection. 

The plaintiff respondent came into Courtfon the allega- 
tion that the defendant No. 2*ad sold to the other defendant 
his zamindari property under a sale deed dated the 26th 
of April 1904 ; that through fe^r of pre-emption a sum of 
Rs. 8,500 had been entered as the purchase money in the 
sale-deed, but* that as a matter of fact the sale transaction 
was effected for Rs. 1,^0, which the plain* stated to be 
the marks* ?ahie of the property .• The plaintjflr in his 
plaint state*} that he was willing to pay the vendee 



Rs. 1,200 or any amount which the Court might adjudge to 
be the proper value of the property sold. The defendant 
vendee pleaded that the entire purchase money entered 
in the sale-deed had been paid. The Court of first instance 
foun/1 on the evidence that the sale price entered in the 
sale-deed was # " at an unheard of rate." It did not accept 
the sum entered Yn the sale-deed as the real price, but 
determined that the real price wae Rs. 1,733 and gave 
plaintiff a decree conditional on his paying this amount 

. # Trie defendant vendee appealed and in his petition of 
appeal took exception to the sale consideration as fixed by 
the first Court. On appeal the learned District Judge held, 
with reference to the evidence as to the income of the Tillage, 
that the amount entered in the sale deed, which is upwards 
of 67 years' purchase must be, considered to be a faney price. 
The learned Judge rightly remarks that it cannot be disputed 
that " if a purchaser is prepared to pay a fancy price, for a 
property, a pre-emptor i£ bound to pay that price also." and 
that " if the actual price paid is satisfactorily established 
that is an end of the matter." He then referred to the 
previous decisions of this Court as indicating the principles 
which should guide Courts in matters of this kind. He 
held that the evidence adduced by the plaintiff had the 
effect of shifting to the defevdtymt vendee the burden of 
proving that the sftm entered in the sale-deed had been 
actually paid. He declined to accept as conclusive evidence 
the fact that Rs. 3,000 had been paid in the presence of the 
Sub-Registrar* and on consideration of the evidence as a 
whole he agreed with the lower Court that there was 
absolutely no reliable proof as to what was really paid, 
and held that the Court was right in adopting the fair 
market value as the best indication of what the price was, 
Tne defendant vender •comes here in second appeal. 

It is contended on bis behalf that the Court below was 
wrong in rejecting the evidence contained in the deed and 
in the admission before the registering officer, without 
rebutting evidence that any portion of the alleged sale price 
had not in fact been paid Of had been returned,, and in 
support of the contention reliance is placed on the decision 
of this Court in B. E. O* Conor v. Ohulam Byder (1. L R># 
28 All , 617). In tfiat decision no reference is made to any 
previous rulings of this Court, and if it is opposed to those vs&- 
ings we cannot look upon it as over-riding the authority of 
a series of cases in which the same principle has been con* 
sistently laid down. In the case of B hag wan Singh v. Mahabir 
Singh (I.L.R., 5 All., 184) it was held that in a suit to enforce 
a right of preemption in which the plaintiff impugns the 
correctness of the price stated in the instrument of sale, 
although the burden of proof primd facie is on him to 
show that the property has been sold below the stated price, 
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yet Tery slight evidence is ordinarily sufficient to establish' 
his case, and when such evidence is given it rests upon ttt$ 
defendants vendor and vendee to prove by cogent evidence 
that the stated price is the correct one. That ruling was 
followed in the case of Sheo Vox gash Dube v. Dhanraj &*be 
(LL.R., 9 All , 225). The following extvact from the 
judgment of Edge, C. J., has a direct bearing on this case. 
Referring to the rule laid down in the case last cited, the 
learned Chief Justice says :— " That rtrte is that; Vi the first 
instance, the plaintiff who alleges the price to* be fictitious 
must give some primd facie evidence whicfi would lead to 
the presumption that the price mentioned in the sale-deed 
was not the real, or true price. Having done that, it lies 
upon the vendor and vendee, who set up the price as true 
and genuine, to give such an explanation by evidence as will 
go to rebut the presumption raised by the plaintiffs evidence. 
As a general rule how can that be done P • The plaintiff in 
a case of this kind would not be a party to the transaction 
out of which the sale to the stranger arises. He would not 
as a rule, have any actual knowfedge of what the real price 
was. In the majority of cases the only primd facie evidence 
Which the plaintiff pre-emptorr could produce would be 
either evidence showing that the vendor or the vendee had 
made an admission that the^price was fictitious, and this 
could only happen in rare cases, or evifence showing that 
the market value of the property was so much less than the 
alleged price as would lead any reasonable man to come 
to the conclusion that the alleged contract price was not 
the real price." Again in the case of Agar Singh v, Haghurjaj 
Singh (I. L. R.,9 AIL, 471) it was* held that in suits for 
pre-emption where the Court has come to the conclusion 
that the price alleged in the deeo> of sale is not the true 
contract price, and where it cannot ascertain the true price 
bv reason either that the vendor and vendee refused to 
disclose the same by their own evidence, or their evidence 
cannot be believed, the Court should ascertain if possible 
what was the market price of the property in dispute at 
the time of the sale and accept the niaifket price as the 
pro! able price agreed upon between the parties. In our 
opinion the decisions just citec? are distinct authority for 
the, course adopted by the Courts belflw. The plaintiff 
by, showing that the price entered in the sale-deeoV was 
greaMy in excess of the market value of the property and by 
giving evidence of the price paid on sales of other property 
ip the pillage and in the vicinity was held to have discharged 
•he burden which primd facie \*y on him. That being so; the 
onus was transferred to the defendants and their evidence to 
prove that Rs 3>600 was- actually paid was not acceptedby 
tfjeCvurts below. In our,opinion on the authorities cited thi8 
appeal jeannot succeed. We acwrdingly dismiss it with costs* 



♦ ALLAHABAD. Secdtid Appeal No 751 of 190* July* 
Mian Jan (Defendant) ... * ... Appellant, 



Abdul (Plain*' iff) 



# ... RESPONDENT. 



Civil Procedure Code, $.53, proviso— Amendment of plaint—* 
Alteration of nature of suit. 

The plaintiff originally claimed a Share in two houses as 
heir to hjs wife; but subsequently he applied for and 
obtained leave to amend his pliiint so as to claim the whole of • 
the two houses as his own property, the nouses having origin* 
ally been purchased by the plaintiff in the name of his wife. • 
Held that this amendment was not obnoxions to the prohibi- 
tion contained in the proviso to section 5$ of the Code of Civil 
Procedure. , • . •, 

The facts of this case sufficiently appear from the 

# judgment of the Court • i • . 

Jogimdro Nath Chaudhri and Durga Charon Ban%rji t for 
the appellant. * 

Satis h Chandra Banerji, for the respondent 

• Banrrji and Aikman* J J.— The only question argued 
in this appeal is whether the amendment of the plaint 
allowed by the Courts ,below waa» in contravention of the* 
proviso to section 53 of the Code of Civil Procedure. It 
appears .that the p'aiatiff claimed a ^th share in two houses 
as^ne of the heirs of his deceased wife Musammat Bandhu 
Bibi, in whose name the houses had been purchased. At* 
the same Time his daughter claimed the rest of the property 
as another heir to the lady. The Court found in the suit 
of the daughter that the property belonged to the present 
plaintiff, and that the purchase in the name of Musammat 
Bandhu was # in reality a purchase by her husband, the 
plaintiff. On that ground the daughter's suit was dismissed. 
The suit of the plaintiff was dismissed on another ground ; 
but on appeal to this Court tbe dismissal was set aside and 
tbe case was remanded for trial on^he merits. After the 

* remand the plaintiff applied for an amendment of the 
plaint, and prayed that the claim should be regarded as a ^^ 
claim for possession of the whole of the two houses as 
being the property of the plaintiff. This amendment waj • * 
allowed by the Court of first instance, and the learned Judge 
overruled the objection taken before him in regard to the 
amendment. In second appeal it is urged that the # effect 

of the amendmfnt allowed by the Courts below is to convert 
a suit of one character into a suit of another and inconsist- # 

ent character. If this is so,^he amendment ought not to • 

have been allowed. But in our judgment the amendgfeftt 
did not alter the character of the suit so -as 4 to make it a 
suit of anothef and inconsistent character. An amendment 
increasing the extent of the share claimed is certainly not 
an amendment obnoxious to the pro V* so to section' 53,' and 
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4his is nolf disputed on behalf of the appellant, A 9 fegards ' 
the remainder of th$ claim, the plaintiff alleged in the 
plaint that he was the owner of that share. He still claims 
tote the owner. In the plaint as originally framed he 
did, no doubt, state'that he derived his title from his wife, 
this statement being based on the assumption that the title 
deeds of the property being in her name, he must claim 
through her. It having been found that the purchase of* 
the property was in fact a purchase by him, he accepted 
that decision and asked the Court to grant him a decree as 
such owner. This in our opinion does not alter the nature 
of the claim in a manner forbidden by law. The decision 
0f a Full Bench of the Calcutta High Court in Sarat Chand 
Witter v.Mokun Bibi (I.L.R.,25Calc,371,at 389) is against 
the appellant. We»accordingly dismiss the appeal with 9 
costs, m * 



JH ANSI. Criminaf Revision No. 243 of 1907. June 15. 
Bmperor ». Pnttan Lai. 

Criminal Procedure Code, sr 439— Revision— Practice-^ Plea 

• of guilty. k 

Held that the High Ctfttrt is not inclined to exercise its 
discretionary powers of revision in cases where the applicant 
has made undue dejay in coming to the Court for relief. 

in a summary trial for an offence under the Cantonment 
Code the Magistrate recorded in bis order : - " Finally be 4the 
• accused) admits his error in not having complied with the 
notice and throws himself on the mercy of this C^irt. Held 
that this was equivalent to a plea of guilty, and that the 
accused could not be heard in revision except as to the extent 
or legality of the sentence. 

The facts of this case, so far as they are necessary for 
the purposes of this report, appear from the judgment of 
the Court. 

Kedar Nath* (or the applicant* 

The Assistant Government Advocate {Porter), for the 

Crown. • ♦ 

• 

Dillon, J.— This is an application for revision of an 
wder passed by the Cantonment Magistrate of Jhansi on 
the 8th of January 1907 convicting the petitioner under 
section 104 of the Cantonment Code and sentencing him to 
a fine of Rs. 50 and a further fine of Re. 1 per diem for 
thirty-five days for failure to carry out fte orders of the 
Cantonment Committee* • ^ 

The petitioner appealed to the Judge, and his appeal 
was dismissed on the 8th of February 1907. His applica- 
tion to this Court was admitted on the 18th of May 1907, 
that is, three faonths and ten days after Uje dismissal of ^is 
appeal. • • 

Mr. Porter on behalf of the Crown took a preliminary 
objection to the hearing of this application for revision on 



the ground. that the petitioner had made undue delay in 
moving this Court. 

He farther urged that the petitioner had pleaded guilty 
before the Magistrate, and having been convicted on that 
pleS, he was not entitled to be heard in revision on any 
other ground^hao^ that set forth in section 412 of the Code 
of Criminal Pr?>cedure. 

Mr. KeUar Nath fo/ the petitioner could not explain the 
delay. He merely said that though there had been great> 
there had not bSen undue delay. 

The exercise of its revisional powers by this Court is a 
matter of discretion, and having regard to the length of 
time tint elapsed between the dismissal of the petitioner's 
appeal, and his applicaton to this Court, I should be dis- 
inclined to hear him in revision. But it is unnecessary to 
decide this point, as I think Mr. Porter's second objection 
is the stronger of the two. It is true as the petitioner's 
learned vakil says that the accused's plea as recorded by the 
Magistrate does not amoufit to a clear and explicit confes- 
sion of guilt, but at a later stage, at the close of the case for 
the prosecution apparently, the petitioner pleaded guilty 
and threw himself on the mercy of the Court 

*t 

Under these circumstances he cannot now be heard 

except as to the extent or legality of the sentence passed 
upon him. 

I have carefully considered all that Mr. Kedar Nath 
had to say on this point, and have come to the conclusion 
that the sentence is botfi legal and appropriate. 

I therefore dismiss this application. 



MORADAB A D. First Appeal No. 8 of 1907. June 27. 
Oauri Sahai (Decbkb-holdeb) ... Appkllant, 



v. 



Ashfak Husain and others (Jcdo- 

MBXT-DBBTOB£) ... 



RR8PONDKNT8. 



Decree ex parte— Civil Procedure Code, s. 108— Decree set 
aside as agairnt one of several joint judgment-debtors^ 
Decree paused subsequently against exempted party— Execu- 
tion of decree — Limitation. 

A decree for sale on a mortgage was passed against 
several defendants jointly on the 25th of August 19u0 and 
made absolute, on the 21«t December 1901. As against one 
defendant, however, the decree was ex parte and it was set 
aside as against her on appeal on the 11th March 1902. 
Subsequently a decree was passed on the merits against this 
defendant, and her^uppeal was dismissed by the High Coort 
on f he 16tb N'.v ember 1904. As against this defendant the 
decree was made absolute on the 27th of November 1905. 
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4leM that the orders of the 25th August 1900 and the 
fifth florember 1904, between them, operated as one decree for 
the sale of the mortgaged property ; that the joint effect of 
the orders of the 21st December 1901 and the 27th November 
1906 was to make absolute this decree, and that an applica- 
tion for execution made on the 21st December 1005 was not 
barred by limitation. Bkura Mai v. Bar Kishan Das (I.L.K M 
94 All. t 883), Sham Sundar v Muh*mm*d Ihtuham*Ali 
(J.L.R., 27 All., 601) and Shaida Busain Y.+ Bub Husain 
(Weekly Notes, 1902, p. 184) referred to. # 

The facts of this case sufficiently appear from the 
Judgment of the Court. # .% 

Jogindro ffaih Chaudkri and Muhammad Hhaq, for tMe 
appellant 

Bioti Lai Nehru, for the respondents. 

Richards and Griffin, J J.— The suit, out of which 
this execution appeal arises, was brought to*enforce pay- 
ment of a. mortgage by sale of the mortgaged property 
according to the provisions of the Transfer of Property 
Act. 

There were a number of defendants to the suit repre- 
senting the mortgagors. A deeree against all the defend- 
ants was obtained on the 25th August 1900. On the 21st 
December 1901 the decree was made absolute. 

One of the defendants was, however, a lady named Saki- 
na Bibi, evidently a pardafam*Mn lady, on whom personal 
service of the plaint in the suit presented some difficulties. 
The decree of the 25th August 1900 was ex parte against this 
lady and she applied under section 108 of the Code of Civil 
Procedure to set it aside ; her application was refused, but 
oh appeal to the High Court she succeeded and on llth 
March 1902 the High Court set aside the decree »' as against 
her " and remanded the case. A decree on the merits was 
then pronounced against Sakina Bibi. # She appealed again 
to the High Court, but her appeal was dismissed, and on the 
16th November 1904 the High Court confirmed the Court 
below. 

On the 15th February 1905 the plaintiffs applied to 
make the decree absolute : the judgment-debtors other than 
Sakina Bibi objected that the decree against them had 
already been made absolute : this objection was allowe/], but 
the decree was made absolute against Sakina. The plaintiffs 
then applied for execution, and the defendants other than 
Sakina object that the decree is barred by limitation. 
Hence the present appeal. The decree-holders are certainly 
very unfortunate if this contention of the respondents is to 
prevail. The mortgage was a joint mortgage. The plain- 
*tfls could not have sued the respondent to this appeal with- 
out making 8akina a party. When the decree was set aside 
against Sakina the decree still remained a decree for the 
ialeofaHthe mortgaged property. Ater the remand the 



^ Court \jelow and the High Court decreed the sale^of all the 
mortgaged property and not merely the interest of Saldnaf 
Bibi. ■ * 

The plaintiff has since the year 1900 been engaged .in 

prosecuting what has turned out to be aV honest and bon4 

fide claim without any unnecessary delay, and having at last 

succeeded, if the decree below stands, he will be deprived 

# altogether of the fruits of hie litigation. 

The contention of the respondent is that there are two • 
decrees, one against them and the other against Sakina, 
and that the decree against them is barred by limitation. 
Now, having regard to the fact that the mortgage was a 
joint mortgage, a decree for the sale of the property against 
9 the respondents in the absence of Sakina Bibi would have 
been contrary to the provisions of the Transfer of Property 
Act : so also would have been a decree against Sakina? Bibi in 
the absence of the respondents. In tl^e connected appeal the 
lower Court has held that the decree even against Sakina Bibi 
cannot be executed. Mr. Moti Lai says that when the High 
Court set aside the ex parte decree it should perhaps have set 
aside the whole decree and not merely the decree as against 
Sakina Bibi, but it did not do so :«t set it aside only against* 
Sakina : he referred us to the case of Bhura Mai v. Bar 
Kishan Das (I. L. R., 24 All., 383). This case certainly 
suggests that the Court should have set aside the whole 
decree. But this seems to us a pure technicality. The* 
High Court in dealing with the appeal of Sakina on the llth 
March 1902 in effect said :—•< We set aside the decree be- 
cause we hold that Sakina was not served : the case will be 
remanded and tried out on the merits in her presence, but 
the other defendants who were present and represented at 
the previous hearing will not be allowed to reopen the case." 
On the 15th February 1905 the plaintiffs applied against aU 
the defendants to make absolute the decree of the 16th 
November 1904, treating that decree as the decree in the 
suit. The order asked for was made, but only against 
Sakina. This application would be a " step in aid of execu- — , 
tion " unless the argument of the respondents is sound, 
namely, that there are two separate and distinct decree. + * 
We have already shown that in a suit like the present any 
decree except*one joint decree would be contrary to law. 
In Sham Sundar v. Muhamnyd IhtUJkiw AU (I. UR, 27 
AIL, 501) it w\&s held that in a suit for foreclosure there 
could only be one decree. The principle of that ruling is • 

in our opinion applicable in (he present case. We think as * 

far as possible we ought to construe the decrees and orders 
of Courts of justice as having been in accordance with 
and not in opposition £o the law. * Acting on this principle 
we hold that the orders of the 25th August 1900 and 16th 
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November 1904, betwe n them, operate as* one deojee for 
the tele of the mortgaged property : that the joint effect of 
the orders of*21st December 1901 *and 27th November 1905 
was to make absolute this decree, and that the application 
for*execution made # on 21st December 1905 was not barred 
by limitation. We have also been referred to the case of 
Shaida Husain v. Hub Busain (Weekly Notes, 1902, p. 184). 
In that case as in the present case a decree obtained against # 
several mortgagers was set aside against one of them on an 
application under section 108 of the Code of Civil Proce- 
dure ; the case was remanded, and the defendant against 
whom the decree was set aside succeeded in reducing the 
amount du* on foot of the mortgage. This Court made a 
decree regulating how the decree was to be executed against 
the several defendants judgment-debtors. • It is argued that 9 
the Court here recognised that there were t#ro separate 
decrees.* The learned Chief Jus ice after stating the facte 
and referring to the o*/e of Bhura Mai v. Ha* Kishan Da* 
says :— «• This is an anomalous state of things and could 
not, as it seems to us, have been contemplated by the fra- 
mers of the Code." In the present case the decrej against 
8a]f ina is for a larger amount than the decree against the 
n>ther defendants, but M» Muhammal Inhaq has wisely 
waived in open Court any claim to execute the decree 
against any of the flef ndanti for any greater sura than the 
sum decreed against the defendants other than Sakfha. 
*We do not think that there is anything inconsistent in our 
judgment with the judgment in the case just referred to. 
On the contrary we think that the Court was clearly of 
opinion that there could only be, in effect, one decree in 
a suit like the present. We allow the appeal and set aside 
the decree of the lower appellate Court and direct that 
Court to restore the execution case and proceed according 
to law, allowing the decree to be executed against all the 
judgment-debtors for the ^amount decreed against the 
defendants other than* Sakina Bibi just as if the decree # 
against the latter had never been set aside. 



ALIGARH. Second Appeal No. 853 of 1906. July 4. 
Osmbhir Singh (Defendant; ... ... Appellant, 

v. 
Makraddhuj and others, hbibs of Narain* 

SlNOH tPLAINTIFFf • ... ... RESPONDENTS. 

Hindu Iaa>-Mitak4h%ra— Partition— Share taken by step- 
mother on partitiyi— Stridhan. 
Held that the share *in the property of her deceased 
bQ8h»nd taketj by a widow on partition between her and 
her stepsons is her stridhan. Chidd* v. Nmubat (I. L. R., »t 
All., b7) and Sri Vol 2fr* # v. Surajbali I. L. fe, 24 All. '82) 

f ?. l . l0 ^i* J*?° Sk *» k *r Lai v. Mi Sahai (I. L. R., 25 
All., 468) distinguished. 



, The tacts of this case sufficiently appear from the judg- 

ment of the Court. 

M. L. Sandal, for the appellant 
Qobind Prasad, for the respondents. 

•Banbrji, J.— This appeal arises in a suit brought by the 
plaintiff respondent for sale upon a simple mortgage execu- 
ted by Musammat Phula Kunwar, the step-mother of the 
appellant. The appellant is the donee of the mortgaged 
property frflfh Musammat Phula, who is alive, and who was 
a defendant to the suit Toe appellant Gambhir Singh's 
defence to the suit was that Phula Kunwar was not com* 
petent to mortgage she prop3rty as it was property which 
belonged to her husband Chandan Singh. It appears that 
after the death of Chandan Singh his two sons partitioned 
the property on the 3rd of Septemher 1894. I » 1896 Mus- 
ammat Phula Kunwar brought a suit again* t the sons of 
her husband for a third share of the property, on the 
ground that she was entitle! to that share on a partition 
being made between the two sons. In the alternative she 
claimed maintenance and •prayed that the maintenance 
should be declared to be a charge on her husband's property. 
The Court of first instance made a decree in her favour 
for maintenance. On appeal the Court of first appeal held 
that she was entitled to a thirSt chare of the property, in- 
asmuch as the two sjus of Chandan Singh had made 
a partition of it. It accordingly made a decree in her 
favour for a third share on the ground that she was 
entitled to such share. It is this share which she mort- 
gaged to the plaintiff. It was urged on behalf of the 
plaintiff that the share she obtained on partition was her 
stridhan, over which she ha i the pj<ver of disposition ; that 
she was competent to mortgage it, and that the mortgage 
should be enforced. The plea tha* the property was not 
her stridhan comes with ba i grace from the appellant who 
has accepted a gift of it from his step-mother. However, 
he is entitled to dispute the validity of the* mortgage on 
the ground set up by him. The Courts below have decided 
against him and the learned vakil for the appellant 
admits that having regard to the rulings of this Courtis 
Vhhiddu v. Naubat (I. L. R.Vl All., 67) and Sri Pal Rat 
v. Surajbali il. L. R., 24 All., 82) the share obtained by her 
must* be deemed to be her stridhan. He, however, con- 
tends that after the later decision of their Lordships of the 
Privy Council in Sh«> Shankar Lai v. Dehi Sahai (I. L. R., 
25 All., 463) the rulings of this Court must be deemed to 
be of no authority. I cannot accede to this contention. 
The question which had been- decided by this Court in the 
two cases referrel to ab>ve was not before their Lordships 
of the Privy Council* the question before them being who. 
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ther property inherited by a female from another female 
was her stridhan. Their Lordships held that it was not 
her stridhan. Mr. Mayne in the seventh edition of his 
work on Hindu* Law, referring to the decisions of this Court 
says :— •• It is probable that these particular rulings of the 
Allahabad Court will not stand the test of an appeal to%he 
Judicial Committee." Whatever the Judicial Committee 
may hold hereafter, so long as the rulings* of this Court 
stand good, I am bound to follow them. In the case of 
property received by a widow on partition the rtftun ground 
on which my brother Aikman and I held such property A 
be stridhan was that in Chapter I, section 6, of the Mitak- 
ahara, it was laid down that the share obtained by a mother 
on partition would go in the first instance to her 
daughters, and would be inherited by her sons only if 
there was no daughter. From this we inflrred that it 
was intended by the author of the Mitakshara that at least 
in the case of property obtained by a motfter on partition 
made by her husband in his life-tiifie or by the sons after 
her husband's death, the property must be deemed to be 
the stridhan of the mother and •would go to her daughters 
in preference to her sons. We accordingly held that the 
share obtained by a mother on partition is her stridhan 
and her separate property over which she has a right of 
disposition. It was not on «the basis of the general rule 
laid down in the Mitakshara as to property obtained by a 
woman being her stridhan that the cases referred to above 
were decided. However, whether the view held by this 
Court was right or wrong, I am bound to follow it, and 
following it I must hold that the contention of the appel- 
lant in this respect is untenable. • 

As to the second plea taken in the memorandum of 
appeal, there has been no misconstruction of the decree 
obtained by Phula Kunwar. A third share was decreed to 
lier, not as property which she was to hold for her main- 
tenance, but, as the judgment of the appellate Court, dated 
21st December 1897, to which I have already referred, shows, 
as the share to which she was entitled on a partition being 
made by the sons of her husband. I dismiss the appeal with 
costs. • 



BABEILLY. First Appeal No. 114 sf 1905. 
Makbnl Fatima (Plaintiff) 



July 2 
Appeuant, 



Lalta Kunwar and others (Defendants) ... Respondents. 
.Civil Procedure Code, $$. 278— 280— Execution of decree— Suit 

for declaration that property sought to be attached belong* 

to judgment-debtor — Procedure, 

Where a judgment-creditor seeking execution against 
property alleged to be of the judgment-debtor is met with 
a plea that the property in question is «iot the property of 
the judgment-debtor, the judgment-creditor is not obliged 



to take proceedings under section 278 of the Code of Civil 
> Procedure and wait until an adverse order is passeH in those # 

Sroceedings, but may at once insititute a regular suit for a 
eclaration that the property sought ta be taken # in execution 
is the property of the judgment-debtor. Sundar tiingh v. 
Ghasi (f. L. R., 18 All., 410) and Ragkunath Mukund v. Saroth 
K. R Kama (I. L. R., 23 Bom., 266) followed. Murtiv. BkbLa 
Ham (I. L. R., ltf AH.. 165) and Mah&raja of Benaret v. 
Ramji Khan (Weekly Notes, 1904, p. 190) distinguished. 

The facts of this case sufficiently appear from the judg- 
ement of the Court — - 

O* Conor and Satish Chandra Banerji, for the appellant. 
Jogindro Nath Chaudhri and Satga Chandra Mukerji, for 
the respondents. 

Knox, Acting O. J., and Dillon, J.— This Jirst appeal 
arises out of a suit brought by one Musammat Makbul 

t Fatima against Musammat Lalta Kunwar and others* 
Musammat Makbul Fatima was in possession of decrees 
in her favour against one Chhote Lai, and her <Sse was 
that after the decrees had been passedrin her favour the said 
Chhote Lai, in bad faith and with a view to deprive her of 
the amount due to her under the decrees, executed, without 
any consideration whatever, several sale-deeds purporting 
to cbver property which was the property of Chhote Lai a<nd 
which the baid sale-deeds purported to transfer in favour* 
of the other defendants. Tne plaintiff further alleges that 
shecame to know of these fraudulent proceedings on the 
part of Chhote Lai when she proceeded to attach the property 
covered b£ the sale-deeds and found the attachment she* 
made failed. The cause of failure, it is admitted, was a report 
made by a Tahsildar who reported to the officer who had 
the conduct of the execution proceedings to the effect that 
the property had been transferred, stood in the name of 
others, and was no longer the property of Chhote Lai. Hence 
the suit. When the case came up for argument before the 
Subordinate Judge of Bareilly the learned pleader for the 
transferees contended over and above the pleas that had 

# already been raised in the written statement that the plain- 
tiff had no cause of action. The learned Subordinate Judge 
proceeded to consider this plea, allowed it to prevail ang 
dismissed the plaintiff's suit The judgment of the learned 
Subordinate Judge proceeds entirely on the view whiofc 4 
he took of a certain passage contained in the Full Bench 
ruling of this Oourt in the case of Marti v. Bhola Ram (I. L- 
R., 16 All., 165). The particular passage is to be (found 
at p. 168. The view which the learned Subordinate Judge 
took is set out at the very beginning of his judgment, and 
the whole point in it is that when a judgment-creditor 
attaches the property no cause of action accrues to the 
jifdgment-creditdr to bring a suit for a declaration that the 
property is the immovable property of the judgment- 
debt or 9 except and unless the judgment-debtor, or some 
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one on Iris behalf, raises an objection or claim under section 
4178 of thelDode of Civil Procedure, and that objection or ( 
claim is sustained by*m order made under section 280 of 
the Code. One of ua was a party to that Full Bench judg- 
ment and we are therefore authorized to §ay that that was 
mot the point which was before the Court for decision in 
the case cited. In that case there was in existence an 
adverse order, and the sole point for consideration was that 
the plaintiff was right in bringing two separate suits when 
that order comprehended two properties. The learned Sub- 
ordinate Judge relies also on the case of Maharaja of Benares 
v. Ramji Khan (Weekly Notes, 1904, p. 190). The decision 
in that case proceeded entirely on the non-joinder of 
tiro -persons* who unquestionably had an interest in the 
property, the subject-matter of that suit, and in consequence 
of that non- joinder tfee Court refused to exercise the dis- 
cretion given to it under the provisions of section 42 of 
the Specific Relief Act of 1877 and to grant a declaratory 
decree. 

On the other hand there is a case which appears to us 
distinctly in point and which apparently was not cited 
before the learned Judge, namely, the case of Sundar Singh 
•r. Ohasi (L L. R., 18 All.,#410). It was there held, and 
with the view there taken we agree, that the remedy under 
section 278 is an alternative and not an exclusive remedy. 
This case is supported by the case of Raghunath Makund v. 
•Sarosh K. R. Kama (I. L. R., 23 Bom., 266) in which, adopt- 
ing the view taken by this Court, the learned Chief Justice 
and the late Sir Arthur Strachey held that the summary 
remedy given by section 278 of the Civil Procedure Code 
" to a person whose property is wrongfully attached appears 
to us to be alternative with the more elaborate one by way 
of suit, which he, if so minded, may adopt." The allega- 
tions set out in paragraph 8 and the following paragraphs 
of the plaint certainly disclose a cause of action. We there- 
fore decree this appeal* set aside the decree of the lower 

.Court and remand the case to that Court under the 
provisions of Section 562 of the Code of Civil Procedure 
with directions to readmit it on the file of pending suits 

> %nd dispose of it according to law. Costs here and hitherto 
will abide the event The objections are not pressed and 
are dismissed. • 



KUMAOS. Criminal Appeal No. 360 of ldb7. July 3,. 

Emperor v* Earn Singha and another. 
Criminal Procedure Code,ns. 233, 234 and 637— Procedure— 
* ♦ Separate offences tried together — Irregularity. 

Where two separate offences which shouRl have been trie*d 
separately were as a matte* of fact tried together, it was held 
that this did not amount to more than an irregularity, which, 
as it did not appear that the accused were in any way pre* 



iudiced, was cowered Jby section. $37 of the Code et Criminal 
Procedure. Queen-Empress v. fifula (I.L.R., 14 All., £02) 
followed. 

The facts of this case were as follows, A village called 
Bhon in the Darma pass was deserted by its inhabitants for 
the winter being left in charge of one Tarn Ding, a Thibet*, 
an, who acted as chaukidar. Abjut the 2*th of November 
1906, Tarn IKnfJ discovered that the houses of Lai Singh and 
Shinshia, the village bankers, had apparently been broken 
into ; and hf # also found fresh foot-prints of two men in the 
l^ighbourhcxjd. With the assistance of Sannam, the 
chaukidar of a •neighbouring village, Tarn Ding followed 
up the tracks and managed to intercept two men, Ram 
Singha and Saranghia. On being challenged, however 
Ram Singha and Saranghia turned on their pursuers. Ram 
Singha beat '(am Ding severely with a lathi, while Sarang- 
hia, who had a gun, shot at and wounded Sannam. Toey 
also robbed the^chaukidars of most of the property that 
they had about them. tfarn Singha and Saranghia were 
ultimately captured and were put upon their trial before 
the Sessions Judge of Kuraaon on charges, first, under 
section 454 of the Indian Penal Code for the house-breaking 
at Bhon, and, secondly, under section 397 for robbing the 
chaukidars. Both accused were convicted and appealed to 
the High Court from jail. 

The Assistant Government Advocate {Porter), for the 
Crown. 

The appellants were not represented. 

Richards, J.— Ram Singha has been convicted under 
section 454 of the Indian Penal Code and sentenced to two 
years' rigorous imprisonment. He has also been sentenced 
to four years' rigorous ynprisonment under section 393. 
Saranghia has been convicted under section 454 and sen- 
tenced to two years. He has been convicted under section 
397 and sentenced to seven years. It occurs to me that 
charges under section 454 could not properly have been 
tried at the same time with the charges under sections 392 
and 397. As, however, I am satisfied that the appellant 
has been in no way prejudiced by the irregularity, 1 think 
I ma> follow ftie ruling in^ Queen- Empress v. Mula (I.L.R,. 
14 All., 502). In % that case, which in principle cannot be 
distinguished from the present, Sir John Edge, C. J., and 
Mr. Justice Blair held that the trial at the same time of 
separate offences was an error or irregularity, and that 
under the provisions of section 537 of the Code of Cri- 
minal Procedure, the trial was not necessarily, void. In my 
judgment, after consideration of the evidence, the. convic- 
tion of Ram Singha was a right conviction and the senten- 
ces passed were prooer sentences. I am also of opinion that 
Saranghia was properly convicted under section 454. Iain 
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however, not satisfied oa ,ttoe evidence that the gun was 
used at the time of the committing of the robbery. It is 
hardly conceivable, having regard to the injuries inflicted 
by the gun, that the story told by Tarn Ding in this respect . 
is accurate* He says that they were only six yards away 
when the gun was fired. I have, at least some doubt as* to 
whether Saranghia is guilty under section 397. I dismiss . 
the appeal of Ram Singha. I confirm th& conviction and 
sentence of Saranghia under section 454, and I alter the 
conviction of Saranghia from a convioiion under lection 397 
to a conviction under section 392 and reduce Hie sentenci 
from a sentence of seven years' rigorous imprisonment to 
a sentence of five years' rigorous imprisonment In all 
Other respects the appeal is dismissed. 



8AHARANPUR. Second Appeal No. 984 of 1905. July 6. 
Ali Sher Khan (Defendant) ..." ... Appellant, 



,-ullah Khan and others (Plaintiffs), Respondents. 



Civd Procedure Code, s. 566— Remand — Return to remand 
to be made by the Court originally seised of the ease—* 
Jurisdiction, * 

Held that when issues are remitted for trial under section 
566 of the Code of Civil Procedure such issues are triable only 
by the Court which was originally seised of the case. The 
principle of Sabriv. GantM (1. L. It, 14 All., 28; followed. 

The facts of this case sufficiently* appear from the judg- 
ment of the Court. 

Karamat Busain t for the appellant^ 

Abdul Mqjidj for the respondents. 

Dillon and Griffin, JJ.— This appeal arises out of a 
ouit for profits which was brought by the plainiffs res- 
pondents, who are co-sharers, against the defendant appel- 
lant, who is the lambardar, for the years 13QP and 1310 F. 
They claimed Bs. 260 on account* of such profits. The* suit 
was tried by the Assistant Collector 9 of the Kairana 
cub-division in tlie district of Muzaffarnagar, who gave 
the plaintiffs a decree for Rs. 135. They appealed to the 
District Judge, and ultimately the appeal came on for 
bearing before the Additional Judge of Saharanpur. By 
an order, dated the 24th of January 1905, under section 
566 of the Code of Civil Procedure, he remanded the case 
to the Court which had tried it for findings upon certain 

\ and for the taking of additional evidence. The case 



then apparently found its way (how, it does not appear) to 
• the Court of the Assistant Collector of the headquarter* 
* pargaua. " We may asstfme that it was by an # order passed 
by the Collector. At the very earliest opportunity the defen- 
dant appellant objected to the jurisdiction of the Court, tout 
his objection was over-ruled. The fresh evidence directed 
to be taken was so taken and, together with the findings 
thereon, was returned to the Court of the District Judge of 
Saharanpur. Those finding* were entirely in favour of the 
defendant appellant, who did not renew his objection in the 
lower appellate Court as to the jurisdiction of the Assistant 
Collector. The lower appellate Court after due considera- 
tion of the evidence and the findings gave the plaintiffs 
a decree for a somewhat larger amount than* had been 
given to them by the Assistant Collector in the first instance' 
Vnd modified the decree accordingly, ffhe defendant has 
now appealed to this Court, and the only plea that tms been 
urged is that the Court of the Assistant Collector of the 
headquarters " pargana, " Muzaffarnagar, had no juris* 
diction to try the issues which had been remitted by the 
lower appellate Court, and that therefore alt subsequent, 
proceedings are null and void. 

The learned counsel who appeared on behalf of the 
appellant called our attention to the ruling in the case of 
Sabrj v. Ganeski (L L. R., 14 All., 23). We have carefully 
considered that case, and though it is not exactly on all • 
fours with the case before us, we think that its principle, 
applies. Furthermore, it seems to U9 upon consideration; 
of section 566 of the Code of Civil Procedure, that it clearly, 
lays down that the issues remitted for trial under that, 
section are triable only by the Court which was originally 
seised of the case. It was argued by the learned 
counsel who appeared on behalf of the plaintiffs respondents 
that the defective procedure in this case amounted to a 
mere irregularity, and as sueff was covered by the provi. 
%ionsof section 578 of the Code of Civil Procedure. The 
appellant's objection is, no doubt, a very technical one, but 
we are of opinion that the defective procedure amounted to* 
something more than a mere irregularity. We think that 
the Court which carried out the remand order had no juris- 
diction to try the issues remitted by the lower appellate 
Court, and that therefore section 578 doqp not apply ty this 
case. In this view we allow the appeal, set aside the order 
of the Court below and we direct that Court to restore the 
appeal to its original number 111 the # register of appeals, and 
to take it up at the stage at which it had arrived when Jhe* 
orc|er of remand w£s passed on the 24th of January 1905 and 
to deal with it according to law. •The costs of this appeal 
will be the costs in the cause. 
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First Appeal No. 158 of 1904. July 9, 
Appellants, 



CAWNPORE, 

Sheo Prasad and another (Plaintiffs) 



Aya Bam and others t Defendants) ..» Respondents. 
Hindu law — Religious endowment— Right to appoint manager. 

According to Hmdu law,, when a religious endowment has 
been founded, the right to appoint a manager or superintendent 
remain* in the founder and his descendants* unless there is 
evidence to show that the founder or his descendants have 
made*auy inconsistent disposition. Oossamee Sree Greedhtrree- # 
jee v. Rumanlolljefi Goseamee (L. B.. 16 1. A., 137 ; I. L. E., 17 
CrIc, 3-, Sheoratan Kunwari v. Ram Pargaeh (I. L. R., 18 AIL, 
227) and Jai Bansi v. Chatar (5 B. L. R., 181) followed. 

The facts of this case sufficiently appear from the judg- 
ment of the Court 

* Jogindrv Naih Chaudhri and Durga Charon Banerji, for 
the appellants. 

Parbati Charon* Chatter ji and Gokul Prasad, for the* 
respondents. 

Knox, Acting C^T., and Dillon, J.— This first appeal 
arises oat of a suit brought by the appellants who were 
plaintiffs in the Court below. According to them, they in 
Sambat 1914T corresponding to the year 1857, made 8 religi- 
ous endowment consisting of certain buildings situate at 
•Sarsya Ghat in the city e£ Cawnpore. 

The religious endowment was for the promotion of the 
Nanak Shahi religion. They installed one Haba Gobind 
Das to carry out all the necessary rites connected with ^he 
# endowment, and in succession to him they also^appointed 
one Baba Sadho Ram. Upon Baba Sadho Ham's death 
they appointed as a temporary measure Baba Kir pal Das s 
to carry on the duties connected with the Sangat until such 
time as they could make a further appointment. 

The first four defendants, who represent themselves as 
Nanak Shahi Fakirs and as disciples of Baba Sadho Ram 
and also of Baba Kirpal Das, aforesaid, denied the plaintiffs' 
title to make any appointment to the religious endowment 
They attempted to realize certain bonds belonging- to the* 
* religious endowment on the ground that these bonds and the 
properties connected with the endowment were the self- 
acquired property of Baba Sadho Ram. The plaintiffs ac- 
cordingly asked for a declaratory decree to the effect that 
the property scheduled in the plaint was endowed property 
dedicated to the Sangat Nanak Shahi ; that # the defendants 
had no right of their own to that property, and that the 
plaintiffs had power to appoint on their behalf any person 
they liked as manager. The defence was that the property 
i£ dispute was not the* Sangat property, nor was Baba' 
Sadho Ram a<superintendent,nor was he appointed on behalf 
of the plaintiffs. The wfcole of the property in . dispute was 
the self -acquired property of Baba # Sadho Ram. The pro- 



perty had been purchased in his name and stood in his nam* 
in the kbewats and other revenue papers. He was not a 
manager on behalf of, or subordinate to, the plaintiffs. All 
suits which it had been necessary to bring in respect of these 
properties had always been brought by Baba Sadho Ram io 
his *>wn right. Baba Sadho Ram died intestate, and the 
answering defendants being his desciples are entitled to 
succeed him. Baba Kirpal Das, defendant No. 5, filed a sepa- 
rate written statement, but it is not necessary to enter at 
length intx/vhat was •stated therein, except to say that he 
aits up in himself a right as Mahant of the Sangat upon 
appointment by the plaintiffs, four issues were framed by 
the Court below, but only the third and the fourth require 
consideration for the purposes of this appeal. They are as 
follows :— 3rd. Whether the property in suit appertaining to 
the Sangat is # dedicated property ; 4 th ly, if so, whether the 
plaintiffs hare any title to the property, as superintendent* 
and also have a Aght to appoint a successor of Baba Sadho 
Ram. The learned Subordinate Judge decided the third 
issue in the plaintiffs' favour and gave them a declaration 
to the effect that the properties in question are endowed 
property appertaining to the Sangat at Sarsya Ghat He 
dismissed that portion of the plaintiffs' claim in which they 
seek for a declaration that they are superintendents of the 
property and have the power tc^ appoint any person tney 
like as a manager *The arguments addressed to us during 
the hearing of this appeal referred only to. this portion of 
the reliefs claimed. The respondent has printed no evi- 
dence, and throughout the hearing of this appeal ,our atten- 
tion was confined to the evidence printed by the appellants. 
The plaintiff went into the witness-box and said without 
any hesitation that the appellants had absolute powgr 
to appoint whomsoever *they liked for the worship of 
the Granth Saheb. c Re gave the origin of the endow- 
ment, deposed that first Baba Gobind Das, and, in succes- 
sion to Baba Gobind Das, Baba Sadho Ram after an 
interval was appointed by the appellants as the 
superintendent of the endowment. He gave more than one 
instance of direct interference in the affairs of the endow- 
ment, and it w^s not elicited by cross-examination that in 
making the endowment *che founder had imposed any 
limitation on theii* powers with regard to the same. His 
statement was confirmed by the evidence of Kirpal Das. 
who, while, it is true, stating that all who belonged to. the 
sect had power to appoint Ma h ante, said that the plaintiffs 
had more authority than others because the buildings 
belong to them. They installed Granth Saheb. To the same 
effect is the deposition of Fateh Singh and Gopai Singh 
who belong to this form of worship. A witness, Bakhtawar 
8 high, claimed to, have been present on the day Baba Sadho 
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Ham was installed, and he says his installation was the; 
work of Sheo Prasad, one of the appellants. The witness 
Ram Charan gives a very graphic account of the filling up 
of the vacancy caused by the disappearance of Baba Qobind 
Das. He too says that Baba Sadho Bam was appointed by 
Lata Sheo Prasad. Baba Kishen Das confirms him in tflis, 
In short we have very strong and voluminous evidence 
showing that the religious endowment was founded by the 
appellants and that each of the two mahanto iir turn who 
had presided over it had been appointed by the appellant^ 
Upon this finding the proposition of law # enunciated by 
their Lordships of the Privy .Council in the case of 
Gounmee Sree Greedhareejee v. Rumanloiljee Go*»amte 
(L. R., 16 I. A., 137 ; I. L. R. t 17 Calc, 3) would apply. 
Their Lordships say,—" According to Hindu law, when 
the worship of a Thakur has been founded, the Shebaitship 
is held to be vested in the heirs of the founder in default 
of evidence that he disposed of it otherwise or there has 
been some usage, course of dealing or some circumstance 
to show a different mode of devolution." Ttie rule of law 
laid down in that case was applied by this Court in the case 
of Sheoratan Kunwari v. Ram Parga$h (I. L. R., 18 All., 227). 
It was fo\r the respondents to establish that the appellants 
had divested themselves, either at the foundation or after- 
wards, of the powers which aaturally belong to them. This 
they have not done. In the present case, moreover, as no 
one has been shown to be entitled to succeed Baba Sadho 
Ram, the right of management reverts to the heirs of the 
founder (see Jai bansi v. Chatar, 5 B. L. R., 181). It can- 
not be claimed for Biba Sadho Ram that he held the oflRce ' 
of trustee of this religious endowment, for it will be re- 
membered that the case set up by the defendants is that the 
endowment is not a religious endowment, and that all the 
buildings and other property, the subject-matter of this 
appeal, are the self-acquired property of Baba Sadho Ram, 
This neither the Court below found, nor do we find support- 
ed by any evidence that has been shown to us. If no trust 
was created, then the nomination vests by law in the 
founder and his heirs, unless there has been some usage or 
course of dealing which points to a different fhode of evo- 
lution (see Sheoratan Kunwari v. Ram Pargath, I. L R., 18 
All., 227). The result is that we allow this appeal, modify 
the decree of the Court below so far that we decree # tbe 
plainftffs' suit in full, with costs as against all the respond- 
ents save Kirpal Das. 



GORAKHPUR. Second Appeal No. 716 of 1906. July 11. 
Jamni Prasad and others (Defendants) ... Appellants, 



Rjun Partap and others (Plaintiffs) 



Rbsponobnts. 



i 'Hindu % law—Mitakihara — Joint Hindu ' > family-* Ancestral 
property — Property inherited from matern* I grandfather* 

Held that a son in a joint Hindu family does not acquire * 

by birth an interest jointly with his father in property which: 
the latter inherits from his maternal grandfather Vythiwifha m 

Ayyar v. Yeggia ?ii*raynntt Ayyar (I.E.K., 27 Mad., 3*2 1 
dissented from. Sudarsanam Mautri v. Narsimhulu Mautri 
(I.L.K., 25 Mad., 149; discussed. Venknyyamnvi Gam v. 
Vcnknta rami nay yammi Bahadur Guru (I.L.R., 25 Mad., 678'. 
^Karuppai Nachiar v. Shanhiranarayarmn Chetty (I.L.ft., 27 
Mad., 300) aud Ckaturbhuj ? . Daranuty (I.L.R., V Bom., 438) 
referred to. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Sundar Za/ and Gohind Prasad, for the appellants, 
Satya Chandra Muierji, for the respondents. 

• Ban br j i and Airman, JJ.— The plajntiffs, who are the 
five sons of one Rajit Pande, brought the suit whjf h has 
given rise to this appeal to have a sale-deed executed by 
Rajit Pande in favour of the appellants set aside, on the 
ground that the property sold is joint ancestral property 
in which the plaintiffs have a share and thatoheir father 
Rajit Pancte was not competent to sell it. They also alleged 
other grounds in their plaint, such as insanity and want Sf « « 

consideration, but these were abandoned at the hearing 
in the Oourt of first instance. It is admitted that the 
property in question was inherited by Rajit Pande from his 
maternal grandfather Acharaj Upadbya. The widow of • 
Acharaj inherited the property from her husband and 
after her Rajit Pande inherited it. It was contended on 
behalf of the defendants appellants that as the property was 
inherited by Rajit from his maternal grandfather, the plain- 
tiffs acquired no interest in it and that they are not entitled 
to question the* sale made by their father. The Court of 
first instance decreed the claim in respect of five-sixths of 
the property, subject to the payment of a sum of Rs. 197, • 

which it held to be an antecedent debt which has been 
properly discharged out of the consideration for the sale. 
This decree of th- Court of first instance has been confirmed 
by the lower appellate Court. The Courts below have 1 relied # 
on the ruling of the Madras High Court in Vythinatha # • 
Ayyar v. Yrggia Sarayana Ayyar (I.L.R., 27 Mad., 382}, which* 
is based upon the ruling of their liordships of the Privy 
Council in Ven&yyamma Gam v. Vtnkataramanayyamma 
Bahadur Gam (J. L R., 25 Mai 1 ., 678). The ruling relied 
upon no doubt supports the view adopted by the Courts •* 

below, but with reference to* it Mr. Mayne in the 7th T 

edition of his work on Hindu Law (page 768) observes as* 
follows :— " How far the later decision is justified \>y 
it (the decision^ the Privy Couneil) is a question which 
may hereafter admit ft considerable discussion/' The 
question to be determined in this case is whether property 
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inherited* from the maternal grandfather is ancestral # 
property, w^hin the meaning o^the Mitakshara in which 
a son by his birth acquires an interest . jointly with his 
father. As pointed out by Mr. Mayne in paragraph 295, 
the term " ancestral property " in its technical sense is 
" property which a man inherits from a direct male ancestor 
not exceeding three degrees higher than himself • * • • • 
and*is at once held by himself in co-parcenary with It is* 
own issue.'* In the same paragraph he states that " property 
which a man inherits from a female or through a female, as 
» for instance a daughter's son, or which he has taken from an 
ancestor more remote than three degrees, or which he has 
iaken as hejr to a priest or fellow-students, would not be 
ancestral property." This view is supported by the autho- 
rities to which he refers. It is true that in Colebrook's trans* 
)ation of .the Mitakshara, Chapter I, section ), sub-section 
27, it is stated that " it is a settled point that property in the 
paternal or ancestnH estate is by birth,'* but, as pointed 
out in Mr. J. C. Ghose's Hindu Law, 2nd edition, p. 375, 
the word Ancestral " in this Placitum is a mistranslation, 
^he correct translation being, "property in the internal or 
paternal jrnndfather's estate is by birth/' as the word in, 
the original text Hj pitamtha, that is, paternal grandfather, 
It is clear therefore that under the Mitakshara the only 
property in which a son acquires an interest by birth jointly 
with his father is property which has come to the fSther 
from his t>wn father and not from an ancestor in the 
maternal line. This, is further manifest from the MitaV> 
shara, Chapter I, section 5, sub section 1, of which shows that 
the section deals with " the division of the grandfather's 
effects by the grandson,' 1 In sec im 5 it is stated that " ip such; 
property, which was acquired by the paternal grandfather 
* * * the ownership of father and son is notorious * • • for 
/Or because) the right is equal or alike, therefore partition i§ 
not restricted to. be made^by the father's choice." As the 
right acquired by a sflh on his birth jointly with his fat%e| 
• is thus limited to property which belonged to the paternal 

• grandfather the son does not acquire a right by birth equal 
to his father's in property which has come to the father 

•from his maternal grandfather. (See also the observation* 
contained in , the Full Bench ruling of the Madras High 
Court in Katruppai Nach^ar v. Shankar Mb t ay an (in Chetty, 
J.L.It., 27 Mad.,S00,atp.«H2). * 



Has this rule been varied or departed: from by their 
JiOrdshipsof the Privy Council in the ruling to widen we 
have already referred P As we read the judgment a different 
rule has. not been laid <Jpwn. The question be/ore their Lord* 
ships was whether in respect of property? which had devolved 
from their maternal grandfather on two hrothecs. mh* 



formed members of a joint family the rule of survivorship 
applied and the property passed on the death of one of the 
brothers to the surviving brother.. Their LwcUhip9 held 
that the surviving brother would take the property to the 
exclusion of the widow of the deceased brother. That was 
the only question which their Lordships had to consider and 
which they determined. The question before us, namely, 
whether the son of a person, who inherited property from 
his maternal grandfather acquires by birth an interest in 
inch property equally with his father, did not arise in that 
Case and was not decided. Their Lordships no doubt say 
that " in the grandfather'* hands it was separatelv acquired 
property. In the hands of the grandsons it was ancestral 
property which had devolved on them under the ordinary 
law ©f inherence (page 686).* We do not think, however 
that the words "ancestral property" were used in the 
limited sense in, which they are used in the Mitakshara, 
namely, property in which the sons acquire by birth a joint 
interest with their father. Having regard to the arguments 
addressed to their Lordship^ by Mr. Mayne, which met with 
their approval, and the instances of joint ownership referred 
to in the judgment, the only question which appears to have 
been considered was whether when property devolved by 
inheritance on persons who were members of a joint family 
the rule of survivorship applied, and the question what 
constituted ancestral property in the technical cense of the 
Mitakshara was not discussed or decided. It is a well kn< wn 
rule of the Mitakshara law that property may be joint 
property without having been ancestral. In the case of such 
Joint property it has ne^ver been held that a son would by 
birth alone acquire ah interest in the property. This appears 
to have been the view adopted by the Bombay High Court 
in Chaiutbhujv. Daramwy (I.L.Ii., 9 Bom., 438), and thai 
seems to be the opinion of Mr. Mayne also (see paragraph 
277). Having regard to the whole context of the rules laid 
down by the Mitakshara it is clear that it is only in the 
case of property which was derived from a paternal ancestor 
that such property becomes the joint property of the father 
and his son and we should have considerable hesitation 
in Agreeing with the opinion expressed by Bhashyam 
Iyengar, J., in Sudartanam MaUtriv. Narsiiuhulu Maistri 
(l.l^R., 25 Mad., 149, at p. 1 66) if he thereby intended to 
hold the contrary. For the above reasons we are unafeje to 
hoi i that a son by birth acquire* an interest jointly with his 
father in property which the latter inherited from his 
maternal grandfatl er and we cannot agree with the ruling 
of the Madras High Court in Vythinatha Ayyary. YeW>* 
Narayan Ayyar {ALU., 27 Mad., 882). The present .suit was 
therefore not maintainable on the ground on which it was 
dec reed by .the Courts. below. A* wabave said, above, UH 
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other grounds taken in the plaint were abandoned in the 
Court of first instance. 

The result is that we allow the appeal, and, setting 
•side the decrees of the Courts below, dismiss the suit with 
costs in all Courts, 

. ■■ - • 

AGRA. First Appeal from OrJer No. 105 of 4906. July 11, 
Sadho Lai Dffkndant) .,. V. • Appellant, 

Murlidhar (Plaintiff) ... ... Rwsponubnt. 

4ct Ao. FIJI of 1890 (Gmrdian* and Wardj Act\ $. 52*- 
Act No. IX of 1875 (Indian Majority Act\ «♦ 3— Guar- 
dian and minor— Effect of %f point ment of gua>dian — 
Cioil Procedure Code, #. 440. 

Where a guardian has once b*»en appointed under the pro* 
Tisious of Act No. VIII of 1&90, the attainment of majority 
by the ward is postponed until l^e reaches the sfte «»f twenty- 
one years, notwithstanding that the guardian appointed by the 
Court may be discharged befor* that time arrive*. Gordhanr 
dasJadoicjiv. Harivalubhdae Bhaidas (I. LTR., 21 Bom. 281) 
lollowed. Patesri Par tap Narain* Singh v. Champa Lai 
(Weekly % Notes, 1891, p. 118) distinguished. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Kedar Natk f for the appellant 

Satish Chandra Banerji and Sarat Chandra Chaudkri, for 
the respondeat. 

Knox, Acting C.J., and Banerji And Richards, JJ.— 
The parties to this appeal ar^ respectively Murlidhar, who 
vas plaintiff in the Court below, and Sadho Lai. the present 
appellant, who was defendant. On the 6th of January 1904 
the District Judge of Agra, acting under the provisions of 
Act No. V 111 of 1890, appointed Sadho Lai guardian of the 
person and property of Murlidhar, who was then a minor of 
about 15 years of age. Sadho* Lai continued to act as 
guardian up to the 11th of January 1906. He then 
applied to resign his office as guardian. The District Judge 
passed an order which was the subject of argument in the 
Court below, and whi«h in the present appeal the appellant 
cl imed to be an order of absolute discharge. As we are 
able to decide this appeal upon the other pleas taken in the 
memorandum of appeal, we do not intend (p do more than 
point out that all that the leanfed Judge of Agra in his 
order say> is as follows :— '• He is discharged under section 
40 of Act No. VIII of 1890 and has handed over Rs. 19-9-9 
wliidh Murlidhar's pleader accepts under protest, stating 
that he does not adrrit the correctness of the accounts. The 
discharge will not absolve 8adho Lai from natality for ary 
fraud that may be subsequently discovered." The learned 
Judge does not, as he might have done, declare him to be 
discharged from liability. After this order passed by the 
learned Judge, Murlidhar in person filecUa suit in C urt, in 



which he lays claim to certain money as being still in the 
• hands* of Sadho Lai. The defence to the suiff was that 
Murlidhar Vas still ami tfor and being a minor could not 
sue without a next friend. At the time when he instituted 
the suit Murlidhar had attained 18 year of »ge, but Was 
admittedly below the age of 21. The (Jourt of first instance 
overruled the plea of minority, but dismissed the suit on 
other grounds. The lower appellate Court agreed 
# with the Court of first instance on the question of minority, 
but held that the suit was not barred by Act No. VIII of 
1890, as held by the first Court. It accordingly remanded 
the case to the Court of first instance under the provisions 
of section 662 of the Code of Civil Procedure for disposal 
on the merits. In appeal before us it was contended that 
the respondent not having attained the age of 21 when he 
brought the suit was not competent to maintain it, and 
under the provisions of section 444 of the Code of Civil 
Procedure the order of the low* r Court ought to be dis- 
charged. Reliance was placed on the provisions of section 
3 of Act No. IX of 1675 as amended by section 52 of Act 
Fo. VIII of 1890. The language of that section* is plain and 
free fronfall ambiguity, and it would not really have been 
necessary to have this appeal jecided by a Full BencK'of* 
this Court, but for the ruling in the case of Patesri Partap 
Narain Sinyhy. Champa Lai (Weekly Notes, 1891, p. 118). 
The, learned Judges who decided that case held that the 
mere fact of the appointment of a guardian would not* 
opera te to postpone the attainment of majority by a minor 
till he reaches the age of 21. That case was, however, a case 
instituted before section 3 of Act No. IX of 1875 had been 
amended. The amendment makes it very clear that the 
Legislature does intend that when a guardian has been 
appointed, even if that guardian afterwards resigns or for 
any other reason ceases to act as guardian, the attainment 
of majority by a minor is postponed until he has completed 
h js age of 21 years. The same tiew ^as taken by the Bom- 
•bay High Court in the case of Gurdhandas Jadoaji v. 
Haricalubhdas Bhaidas (I. L. R., 21 Bom., 281). As the 
suit was instituted before the plaintiff had attained the age 
of 21, the institution of the suit by the minor before h£ 
attained majority was a violation of the provisions of section 
440 of the Code of Civil Procedure. In view of the order 
that we are about to make we think it well to draw atten- 
tion to the provisions of section 36 of Act No. VIII of 1890. 
The appeal is decreed j the orders of both the Courts below 
are set aside, and the case is dent back to the Court of first 
instance with directions to return the plaint to be re-pr£ 
sented^f thougn ^desirable, by a next friend, after ^that next 
friend has obtained t^e necessary sanction from Court. 
We make no order as to costs. 
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MEERUT. First Appeal No. 75 of 1904. 

Girraj 8ingh and others (Plaintiffs) ... 

m ■ , v. m 

Mai Ohand (Defendant) 



April 2& 
Appellants, ' 



Respondent. 



Act No. XVof\%1V(Indian Limitation Act), *ch. II, arts, 61 
and 83— Limitation — Suit on bond to recover money of' 
tch'teh a third party knn in fact had the. benefit — Compro- 
mite of suit by heir* of obligor— Suit to recover money paid • 
under compromise. 

U.S. borrowed money on a bond from U.R. The sol* obligor 
> of the boud was U S., but the money was in fact borrowed 
for the use of, and was p .id, fcn one M. From time to tim* the 
original bond was renewed, and ultimately U. R. sued upon the 
last bond an£ obtained a decree for a large sum of money 
against the heirs of U. S. The defendants appealed to the 
High Court, but pending the appeal entered into a compromise 
with the plaintiff on the 2nd of January 1900, whereby they • 
agreed to pay to the plaintiff the sum of Rs. 51,000 and costs 
of the Ugh Court. Upon the 5th of November 1902 the heirs 
of U. b paid to the p aintiff decree-holder in pursuance of 
this compromise Rs. 40^00, and on the 17th of July 1903 they 
instituted a suit against M . to recover the amount s^ paid and 
* their costs. He'd that on the facts U. S. was not a surety for 
31. but the principal debtor, although the money was borrowed 
for M.'e benefit; that the payment made on the 5th of Novem- 
ber 1902 in pursuance of the compromise refenvd* to above 
wa* not gratuitous, and that the heirs of U. S. were entitled to 
recover from M. the sum of Jte. 40,000 so p*id with interest, 
but not the costs of the Higu Court, in respect of which the 
suit was barred. 

Leiois v. CimpBell (8C.B, 545) and Ram Tuhul Singh v. 
Biseswzr Lall Sikoo (L.R, 2 I. A., 131/ referred to by Ki*>x, 
% A.C.J. 

The facts of this case sufficiently appear from* either of 
the judgments. 

Sundar Lai and Moti Lai Nehru, for the appellants. 

C»lvin and Jogmdro Hath Chaudhri, for the respondent. 
Knox, Actino C J. —The present appeal %rises out of 
a suit brought by Rao Girraj Singh and others to recover 
a sum of R*. 44,614-4-9 from one Mul Chand, who died after 
the case was decided in tjje Court below and who is re- 
presented in this Cour^by the respondents. The case s%t # 
• up by the plaintiffs is that Mul Chand, who was an old and 
trusted servant of their father, Rao Umrao Singh, wished to 
borrow a sum of Rs 2,000 from Seth Udai Ram. The latter 
* declined to lend the money to M ul Chand except upon a bond 
executed by Rao Urorao Singh. At the request of Mul Chand* 
Kao Umrao Singh did execute a bond on the fcOth November 
1870 in* favour of Udtft Ram, M«l Chand undertaking to pay off 
the bond when due. He did not do so ; but, at his request, Rao 
Umrao Singh executed fresh tjpnds from time to time on the 
same understanding. Tfte latest of these was a bond for 
Rs. f5,000,dat%d the 1st Novembar 1887, payable in two years* 
No payment having beep made on accounf o^the bond, tne 
obhgee Udai Ram brought a suit off the 30th October 1395 



against Rao Umrao Singh to recover Rs. 15,000 principal and 
Rs 22,139-6-6 interest due under the last bond. The suit was 
at first dismissed on a technical ground, but on appeal 
the case was remanded by this Court and resulted in a decree 
for Rs 48.288-15-6 in favour of the creditor. During the 
pendency of this suit, Rao Umrao Singh died and his sons 
were brought upon the record as his legal representatives. 
They appealed agafhst the decrqo , but whilst the appeal was 
pending tn this Court, they, on the advice of their counsel* 
entered int4« compromise with the creditor, whereby they 
fcftund themselves to pay Rs. 51.000 to the decree-holder. 

On this compromise the appeal was withdrawn. 

.• 

On the 6th November 1932, they paid a sum oi 
Rs. 40,000 out of thisRs. 51,000. Tner have now sued to 
recover from Jf ul Chand this amount with interest, together 
with a sum of Rs. 954-9-3 being costs incurred by them in 
the High Court t 

Tne defence to the snit was— 1st, that the claim against 
the defendant was barred by limitation on the ground that 
the cause of action against the defendant arose, not on the 
6th November 1902, when the plaintiffs paid the Rs. 40,000*, 
but on the 31st October 1889, the date when the last bond 
executed by Rao Umrao Singh fell due ; next, that the debt 
due by Rao Umrao Singh coult? not have been legally en- 
forced against the jAaintiffs or their property and that they 
wrongfully entered into the compromise. Tnis amounts to 
the contention that the payment of Rs. 40,000 by the plain- 
tiffs was a gratuitous payment which they cannot recover. 
Tne learned Subordinate Judge dismissed the suit. He 
held that (i) Mul Chan4 was the actual borrower of the 
Rs. 2,000 originally lent by Udai Ram in 1*70, and that 
Umrao Singh was, so far as Udai Ram waa concerned, 
surety for Mul Chand: Similarly, he held in respect of the 
subsequent bonds that in them all Mul Chand was the princi- 
pal debtor and Umrao Singh the surety. The last bond so 
renewed was that of 18^7. (iij The payment made by Rao 
Girraj Singh and others was partly on account of sums due 
upon the bond executed in 1887 and partly on account of 
costs of the appeal preferred by Udai Ram against the order 
dismissing his suit. v 

But he went on to hold that when Urorao Singh's sons 
made the payment to Udai Ram, or rather to Nand Kis^orfi 
the adopted son of Udai Ram, deceased, on November the 
5th, 1902, they made payment of a debt which was barred 
by time as against the principal debtor, and further that 
when they entered into the compromise with Nand Kishore 
and allowed a decree to pass against them, they did an act 
wrongful to the principal. 
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On these two grounds he dismissed the suit, and henoe 
this appeal. 

The moat important issue which we have to determine 
in this appeal is the relationship in which the principal 
actors in the transaction of 1870 and in the final renewal of 
that transaction in 1887 stood to each other. Udai Bam 
was the lender of the money in 1870, the abligee in the 
renewal of the bond in 1887. Was the* borrower of the 
money in 1870 and the obligor in 1887, Mul Chand, and was 
Umrao 8ingh his surety, as the Ckmrt below tJas held, or 
was the borrower in 1870 and the obligor in 1887 Rao Urn* 
rao Singh P 

A 

To quote from the words used in the first plea taken 
in the memorandum of appeal, was it the case that between 
Udai Bam and Mul Chand " the relationship oj lender and 
borrower did not subsist/' and was Udai Ram neither 
bound nor entitled to »ue Mul Chand for the recovery of the 
debt in suit f " . 

The original bond in 1870, the subsequent bonds re- 
newing the same, including thf last bond in 1887, were all 
ot them bonds executed by Umrao Singh and Umrao Singh 
only. Mul Chand 's name did not appear on any one of 
them. They were all registered bonds, and if they stood 
alone there could be but ontttfnswer to the question stated 
above and that answer was that Umrao Singh was the obli- 
gor. The only other evidence pointed out to us as bearing 
upon the point is the depositions of Rao Umrao Singh and 
of Mul Chand. A careful consideration of that evidence 
makes it impossible to hold otherwise than that the money 
was lent to Rao Umrao Singh and nftt to Mul Chand. 

At page 7 A we find Umrao Singh deposing as follows: — 
"Mul Chand said to roe :— * Udai Ranj does not trust me, I 
reside at a distant place. Please execute a bond. I am, 
liable to satisfy the same'," and again at page 9 A :— "I had 
trust in Mul Chand, but the plaintiff had no trust in him, 
and for this reason I got my name entered in the bond." 

It is equally clear from this evidence that although 
Bao Umrao Singh borrowed th* money, he ^id so merely 
to tumd it over to Mai Chand. «It is not shown anywhere 
that he derived any benefit from it, but if Umrao Singh 
Bad' not signed the bond of 1870, Mul Chand would, not 
fcave*obtained an anna of it from Udai Ram, and if Rao 
Umrao Singh lad not renewed the bond, Udai Ram would 
have long ago sued Rao Umrao Singj upon the original 
bond. 

The Subordinate Judge relies upon a passage in the 
deposition of Mul Chand (vide page 14 A) where he says;-*. 
'#*o Umrao Siagii used to stand suret/for me and signed 



th > bonds in this way on every occasion ;" a^so upon the 
% langua$» contained in the plaint {.vide paras. 4 aMd 5), but* 
he does not *eem to have given sufficient weights the const* 
deration that he was dealing with the terms of a contract 
reduced to writing and he has been somewhat lax in admit- 
ing evideuce which can bardly be brought within any of 
the provisos to section 92 of the Indian Evidence Act, 1872, 
nor has he made albwance that much of the language 9 w3s 
^lue to Indian politeness. Behind all the honeyed speeches 
was the firm resolve evidenced eventually by the bond and 
this resolve was— Udai Ram was not going to lend his 
money to or upon the signature of Mul Chand. The bond, 
dated 14th May 1893 (vide page 4 A), also points to this 
conclusion. * * 

% Still less can there be any doubt from the evidence 
that throughout Mul Chand in 1870 aTnd 1887 intended to 
pay this money and to indemnify Rao Umrao Sitfgh for 
any money 8 he might have to- p »y on tfeis account. This is 
evident from the bond of 14th May 1893 (vide page 4A) « 
and the evidence of Mul Chand (gee page 17 A (yt finem). 

No egress contract of indemnity, it is true, appears 
from the evidence, but as pointed out in Leake upon Con-% 
tracts, edition 1878, page 77 :— 

"A debt for money paid arises where*a person has paid 
modey for another under circumstances and upon occasions 
which mal^e it just and equitable that it should be repaid ; 
a debt or contract for payment may then in general be 
implied in law without any actual agreement to that effect. 
See per Maule, J., in Lewie v. Campbell, 8 C. B., 546." 

The learned advocate for the appellants took his stand 
upon section 69 of the Indian Contract Act, 1872, but the 
case seems to fall rather within the words, or a r any rate the 
spirit of section 70 of the Act. The conduct and language 
used by Mul Chand on each occasion when the bonds were 
Renewed, if they mean anything at all, mean that Rao 
Umrao Singh was not intended to pay the money due 
under the bond gratuitously. The circumstances disclose* 
such a situation as was described by their Lordships of the # 
Privy Council in Ram Tuhul Singh v. Bise$icar Lall Sahoo 
(L. R., 2 1. A., 131), where they had to consider a converse 
ease, and say :— " It is not in every ca^e in which a man 
has benefited ba the money of another that an obligation 
to repay that money arixes. The question is not to be 
determined by nice considerations of what may be fair or 
proper according to the highest morality. To support audi 
a suit there must # be an obligation expressed # or implied to 
repay. It is v»ll settled that there is no such obligation 
in the case ola voluntary payment by A of B'.<* debt." 
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The payment by the plaintiffs in the present case war 
• not a volUntary one. It is true that it was arrivid at by • 
cempromi8ej but the compromise«rose out of a s\iit brought 
to recover the money, a suit which was stoutly defended, 
4#uit in which the defence was unsuccessful and which 
Rao Qirraj Singh Snd his party carried into appeal. 

In making the payments which they did on the 6th 
November 1902, the plaintiffs lawfully paid Rs. 40,000, not 
intending to do so gratuitously, and Mul Chand has enjoyed 
and still enjoys the benefit thereof. 

t This determination renders it unnecessary to examine 

the other pleas raised in appeal, especially as the 6th plea 
^s not pressed. 

The appeal must be decreed. 

• 
Aikman, J.— fhis appeal arises out of # a suit of a 

eomewftat peculiar nature. In the Bulandshahr district 
there lived one Rao T^mrao Singh who owued large estates. 
, He had in his employ one Mul Chand, an old and trusted 
servant, who had been in his service since the Mutiny. In 
1870, Mul Cnand wished to purchase some property, and for 
that purpose he applied to Udai Ram, a money-lender of 
•the Meerut district; for %loan. A* Mul Chand was not a 
resident of those parts and had no property, Udai Ram 
refused to lend hhn the money, but offered to let him have 
the sum he wanted, namely, Rs. 2,000, if his master, Umrao 

• Singh, stood security for him. 

c Mul Chand accordingly applied to Rao Umrao Singh, 
and the latter, at Mul Chand's request, executed a bond for 
Rs 2,000 in favour of Udai Ram arid his father. This bond 
is printed at page 12 of appellant's book in F A. No. 286 of 
,1897. It bears date the 3rd of November 18ft), and begins 
as follows :—'*!, Rao Umrao Singh, declare as follows :— 
I have borrowed Rs. 2,000 of the Queen's coin from Lala 
Khub Chand, and brought it to .my use. " The obligor 
covenanted to pay the money on demand with interest a* 

• the rate of Rs. 1-8 per cent per mensem. The loan not 
•having* been repaid, the bond was renewed on the 25th 

October 1876, by the execution of a fresh bond by Rao 
*Umrao Siogh for Rs. 3,600, being the principal and inter* 
est due on the first bond. In this bond Rao Umrao Singh 
admitted the money to be due by him and agreed to pay it 
on demand with interest at (he same raters that fixed in 
the first bond. The second bond not having been satisfied, 
JRao Umrao Singh executed o» the 15th of November 187d 
ft third bond in favour # of Udai Ram for Rs, 4,000 on ac- 
coiiht of the Amount due by him under # the bond of yie 
25th of October 1876, rfle covenanted to pa# this amount 
in two years with interest at the same rate as that spe4« 



fled in the previous bonds. This debt not having been 
paid, Rao Umrao Singh, on the 1st of November 1887, 
executed a fourth bond for the sum of Rs. 15.000, which, as 
the bond recites, had been found due by him on account of 
the bond, dated the 15th of November 1879. He cove* 
na#ted to pay this amount within two years with interest at 
t^the rate of 1 percent per mensem. All these bonds were 
registered, and it*will be noticed that in none of them is 
any mention made of Mul Chand. Mul Chand was examined 
as a witneaa in the su# which Udai Ram brought to recover 
•he amount due under the last mentioned bond. His 
deposition is ptinted at page 13 of the appellant's paper 
book in this case. With Jfeference' to the bonds he says, at 
page 17 (A);— •• On none of the occasions when the bonds 
were renewed, djd the plaintiff (t.e., Udai Ram)/- consent 
to my joining the Rao Sahib in the execution of the bond.* 1 
The last bond not having been satisfied, Udai Rirt, on the 
80th of Octoberti895, i.e., just within the six years' period of 
limitation from the date when the money was payable, 
instituted a fuit against Rao Umrao Singh to recover the 
amount due under the bono^ which by this time had swelled 
to upwards of Rs. 37 000. On the 23rd of August 1897 the 
then Subordinate Judge dismissed Udai Ram's suit OcTft 
preliminary point. The plaintiff appealed to this Court and, 
on the 12th April 1899, th£ decree of the Subordinate 
Judge dismissing fee suit *tffts set aside by this Court and 
the case remanded under section 562, Code of Civil Procedure, 
for decision on the merits Before the suit could be dis- 
posed of. Rao Umrao Singh died and his sons were brought 
upon the record as his legal representatives. On the 2nd 
of January 1900 the Subordinate Judge passed a decree 
against them for Rs. 37,139-6-6, together with interest 
pendente lite and costs ; in. all for Rs. 48.288-5-11, with future 
interest at the rate of 6 per cent per annum. Against this 
decree the sons appealed to this Court, but, acting on the 
advice of their counsel, they compromised the case, under* 
taking to pay a sum of Rs. 51,000 to the plaintiff, and the 
appeal was thereon withdrawn. Out of this amount of 
its. 51,000, the sons of Umrao Singh paid Rs. 40,000 to Udai 
Bam on the 5Jh of November 1902. On the 14th of July 
lflOSHhey instituted the suit out of which this appeal arises^ 
to recover from Aiulchand the amount they had paid, 
nam/ly, Rs. 40,000, together with Rs. 954-9-9, being the 
costs which they had incurred in the High Court. « The 
suit has been dismissed by the Subordinate Jndge, and the 
plaintiffs come here in appeal. , 

The costs of the High Court were paid by the plaintiffs 
en the 29th ©f March J900, i.e., upwards of three years 
before the institution of the present suit, and the claim 
Jor that item is cleWly ttae*barred. ...Although ». ple*.j» 
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taken in the memorandum of appeal in regard to this item, 
it is not supported. In the plaint in the present suit it it 
alleged thac all th/> bonds mentioned above were executed 
«* by Rao Umrao Singh as surety for the satisfaction of the 
creditor and for the benefit of the defendant." It is quite 
Clear, however, from the bonds and from the evidence in the 
case that Umrao 8ingh was indebted* to ,Udai Ram as a 
principal and not as a surety. The only resemblance to a 
purely being that he himself did no,t benefit to the money 
Which Udai Ram lent to him on his credit, and that the 
money was handed over to Mul Ghand. The main defences 
to the suit were, that the claim mras barred by limitation 
and that the payment of Rs. 40,000 by the plaintiff was in 
reality a gratuitous payment which they were not obliged 
to make. The learned Subordinate Judge found for the 
plaintiffs en the issue as to limitation, but he held that the 
act of the plaintiffs in compromising the case was a wrong- 
ful act. He further held in regard .to the bond that the 
transaction, namely, the execution of the bond by Rao 
Umrao Singh, was, so far as ,Udai Ram was concerned, 
feat of a surety for Mul Ohand ; that Mul Ghand was the 
principal debtor ; that Udai Ram's claim as against him 
was barred, and that the surety, t.«. 9 Umrao Singh, was 
therefore absolved from his ^obligations to discharge the 
debt In ray opinion this view of the> Subordinate Judge 
cannot be supported. On the bond as it stood, the obligor, 
Umrao Singh, had no defence to Udai Ram's suit, as by it 
he rendered himself liable as a principal for the amount 
secured thereby. It appears to me impossible to hold that 
Rao Umrao Singh was absolved from liability by the failure 
of Udai Ram to institute a suit against Mul Ghand. The 
evidence leaves no doubt whatever that the money was 
borrowed by Umrao Singh from Udai Ham for Mul Chand's 
benefit and at his request, and that the bonds were renewed 
from time to time at Mul Chand's request. It is further 
proved in my opinion that Mul Ghand undertook to dis- 
charge the bonds when they fell due, that is, he undertook 
to indemnify Udai Ram. The evidence discloses both an 
express and implied contract to hold Umrao Singh free from 
liability under the bonds. In h*s deposition in the snit of 
Udai Ram, Mul Ohand said [see page 16, of the appellant's 
book between letters (g) and (A)] :— " If a decree be passed 
against the Rao Sahib, he will bring a suit against me." 

When the bond of the 1st November 1887 was not 
paid, Mul Ghand and Udai Ram endeavoured to get Rao 
tJmrao Singh to renew the bond again, and as an induce- 
ment to get him to do so, Mul Chand executed and registered 
a bond in favour of Rao Umrao Singh. This bond is printed 
at -page 4 of the appellants' book and betes date the 14th of 



» May 1693. Its language throws an important right on the, 
real nature of the transaction. It opens as follows :— , 



11 In 1870 I stood in need of money and could not get 
it by my own exertions, so my ma ste r . Rao TJmrao Singh, 
executed on my request a bond for Rs. 2,000 on the 25th of 
i>etober 1870, in favour of Udai Ram and made it over to 

me Subsequently I renewed the said bond fron\ time 

# to time in the aforesaid manner. At last, on the 1st of 
November 1887, a bond for Rs. 15,000 was executed on the 4 
admission of the said Rao Sahib, and I got it registered on 
the 10th of November 1887. Now the amount due under 
the said bond, including interest, is R*. 28,000. As the 
item has largely increased, and with reference to ttfb 
wording of the bond the aforesaid Rao Sahib is liable 

* therefor, though he has not been benefited by this bond 
and he signed it for ray sake, it is necessary for me* to pay 
this money to the Rao Sahib and I am liable to pay the 
same to him." Accordingly Mul Ghand covenanted to pay 
to Rao Umrao Singh Rs. 28,000, with interest at 1 per cent 
per mensem, and as security for payment hypothecated some 
zamindaA property belonging to him. Rao Umrao Singh, 
however, absolutely refused to renew his bond in favour"o& 
Udai Ram and declined to take the bond which Mul Ohand 
had executed. 

j Mul Ghand has died since the institution of this appeal 
and his legal representatives have been brought upon the' 
record. *fhe learned counsel in supporting the decree of the 
Court below has argued, first, that the suit is barred by 
limitation, and next, that the plaintiffs are not entitled to 
recover as the payment of Rs. 40,000 by them was a gratui- 
tous payment which they were under no necessity to make. 
I may mention here that in the written statement filed by 
the defendant there was a plea to the effect that he had 
spent about Rs. 4,000 out of his own pocket in defending 
TJiai Ram's suit, and that he hifd doqe this on the express 

* agreement of Rao Umrao Singh and with the knowledge # 
and permission of the present plaintiffs, that lie would be 
freed from liability. No issue as to this was framed in the 
Court below, and no reference to the plea has been mad* # 
by the respondent's counsel, so it is unnecessary to allude to 

it further. # 

On the question of limitation, I halve no hesitation in 
agreeing with flie Gourt below. The suit is brought within 
three years of the date when the plaintiffs paid Rs. 40,000 
in terms of the compromise, and it* was upon making that 
Daymen t that the plaintiffs became entitled to>recover. *The 
sttit is within time whether the case be considered to fall 
Under article ol or artiste 83 of the second schedule of the 
Limitation Act. 
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Comiqg to tbe. second ^ground of defence set #p o* # 
behalf of the respondents, I am of opinion that Jit cannot 
\>e sustained. It is arfued that the payment by the sons 
was gratuitous, as they had a good defence to the suits 
and that when the payment was made by them, their pious 
liability as Hindu sons was no longer enforceable. I can- 
not assent to this argument At the time when the sons 
were brought on the record as defendants to Udai. Ram's # 
suit, there was a subsisting debt, not tainted by immorality^ 
due from their father, and this, debt they were bound by 
Hindu iaw to discharge. The suit against the sons can- 
not be held to have been barred. The second proviso 
t&. section 2'^of the Limitation Act provides that when, 
a defendant dies, and the suit is continued against his 
^egjal representative, it shall, as regards him, be deemed # 
to have been instituted when it was institutextagainst the 
df ceasecT defendant. \ may mention that with regard to 
^his defence we sent d»wn an issue to the .Court below, to 
ascertain whether the sons of Rao Umrap Singh inherited 
ftom, their father any property other than the joint ances- 
tral property to which they succeeded by survivorship. The 
Cwt t>elow found that tfcey inherited no such property. 
Qbjec^ons were taken to tnis finding, and if it were neces- 
sary to dispose of them, I should have little difficulty in, 
coming to the conclusion, that having regard to the cir- 
cumstances under which the Kuchesar and Muhi-ud-dii$ur 
properties were acquired by Rao Umrao Singh^hey were 
not ancestral properties to which the sons succeeded by 
survivorship. The learned counsel for the appellants in 
support of his objection refers to what is said by Mayne in 
paras. 274 and 275 of his Hindu Law and Usage, and this in 
my judgment fully supports his objections. However, in is 
unnecessary to decide this point as, under the circumstances 
stated, the sens were in my opinion bound by Hindu law 
to pay the debt incurred bj their father, a debt in no way 
tainted by im morality ,*>ut of any property which had Wfe- # 
• longed to their father to which they succeeded either by 
anrvivoiship or inheritance. 

^ For the above reasons I am of opinion that the appeal 
naust .succeed in so far as it relates to the Rs. 40 000. I 
would therefore set aside tie decision of Jhe lower Court 
and djcree in favour # of the plaintiffs for Rs. 40,000, toge- 
ther with Rs. 3,280 interest, up to date of institution of the 
suit, and thereafter interest to date of realization at the 
xate of 6 per cent per annum. •This decree not to be against 
tfce present respondents \ ersonally, but to be realized from 
such property *ot Mul Chand as may be in *t heir hands and 
as may be liable for ftie decree. To this extent I would 
allow the appeal. 1 would direct that the parties pay an<t 
^receive costs in proportion to their failure and success. 



By tb» Ooi/rt.— The order of the Court is thattbt 
decree of the Court below be set aaid a and that *he appeal 
he allowed to this extent, namely, that a decree be passed- 
in favour o{ the plaintiffs for Rs. 40,000, together with 
Rs. 3,280 interest, up to the date of the institution of the suit 
and thereafter interest up to the date of realization at the 
late of 6 per cent pgr annum. This decree will not be against 
the present respondents personally, but will be walwed- 
trom such property of Mul Chand as may be in their hand* 
and as may be liable for the decree* Quoadrultra the appeal 
in dismissed. The parties wilt pay and receive eoettutf 
both Courts in proportion t? their failure/and i 
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Second Appeal No* 1 179: May 17. 
• of 1905. 



Anwar AU (Dbj*ndakt) 



v« APPWJtAJKT^ 



Nvul-Haa and another (Plaintiffs) ... &KspoKJ>&KEa> 

€Mt Procedure Code, $. 13 ^ gee judicata— Suit of the nature 
eognitable by a Small Cauee Court— Incidental determine 
tion of a quest on of title* 

Held that the incidental determination in the course of 
a suit of the nature cognizable Ijy a Court of Small Causes of 
a > question of title does not opefate as tee judicata and pre* 
vent the same questi&n being litigated afresh in a Court com- 
petent to decide it. Rahat Ali v. Alladi • Weekly Notes 188fr 
p. 208), Chet Ram t. danga (Weekly Notes. 1886, p. 44) and 
Inayat Khan v. Rahmat Bibi (I. L. R.. 2 AH., 97; followed. 

The facts of this case sufficiently appear front the judf* 
menjt of the Court 

Muhammad hhaq, for the appellant. 

Karamat Husain (for* whom Muhammad Ithaq Khan) h 
for the respondents. * 

• Dillon, J.— This was a suit to have it declared tin* 
certain trees were waqf property, and to set aside an auction- 
sale of those trees. The facts which gave rise to the suit a» 
these :~One Kifayat Ali obtained a simple money decree' 
against Athar Ali. In execution he attached- the trees no* 
in dispute, and* the plaintjffs respondent* objected to the 
attachment ©n the % ground that they were waqf property 
Their objection was disallowed; Meanwhile, the tree* 
having been sold, the plaintiff brought this suit fora d^eta* 
ration that they were waqf property and to h*ve the sale 
set aside. The defence was that the trees belonged to 
Athar Ali and that they were not waqf property. The plejt 
of the defendants was overruled by the lower appellate 
Court on the ground that it was barred by the rule of re* 
judicata. The only^point, therefore, that I have to deter* 
mine in this appeal is whether or not the plea in question 
is barred by t the rule of res judicata. The previous suit 
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which war brought hy the present plaintiffs was brought 
by them As niutawallis of the waqf property to recover Rb, 4 
•ft damages, being the value of tbe fruit of the trees in 
dispute, which had been appropriated by the defendants. 
The result of that suit was that the plaintiffs obtained a 
deeree for the value of the fruit. It is contended that the 
previous judgment bars the defendant's pjea in the present 



It is argued for tbe appellants that the previous 
judgment whs in a case of the nature of a Small Qause Court 
Stoit, and with reference to the rulings in Cket Ram v. Gangg 
(Weekly Notes, 1886, p. 44) and Rmkat Ali v. Alladi (Weekly 
Dotes, 188a, p. 203) and in Ittpyat Khan v. Rahmat Bibi 
(I. L. R., 2 All., 97) that judgment would not operate as 
9$s judicata. I think this contention is sound. The only 
decree which could have been given in thejprevions suit 
was a decree for the damages claimed. The mere fact that 
there was an incidental determination as, to the rights of 
the parties in respect of the tyees furnishes no bar to the 
ion as to whether the trees are waqf property or not. 



1 therefore allow this appeal, set aside the decree of the 
lower appellate Court and remand the case under section 
&fo of the Code of Civil Procedure to the Court of first 
instance for trial on the merits. The appellant will have 
his costs of the appeal ; other costs will abide the event* 
In view of my judgment th% "objections filed under section 
Mi fail and are dismissed. 



ALLAHABAD. Second Appeal No. 617 of 1905. May la 

Aitfora Knnwar (Defendant) ... ... Appellant^ 

v. • 
Balm and another (Plaintiffs) ... Respondents. 

Mt No. XV of 1877 {Indian Lim&ation Act), ss. 5 and 14— 
Limitation — Appeal— Delay in filing appeal due to op* 
peUant band fide accepting erroneou$ legal ad»ice. 

Where a client bond fide accepts the advice of counsel 
as to the proper procedure to adopt in cbe course of litigation^ - 
and misled by that advice fails to file an appeal within time, 
lie is entitled to the benefit of section 5 of the Indian Limita* 
tion Act, 1877. Balicant Singh v. Gumani Ram (1. L. &., 5. AJJL, 
C91 , Brij Mohan Das v. Mannu Bibi (I. L. R., J9 All., 348) and 
Mura Mat v. Ram Natk I. L R* 28 All., 414 followed* In 
907, IK. r 



w Cole* and Ravenehaw (1907, 



. B.,,1; referred to. 



The facts of this case safteiestly appear from the jtidg*- 
mast ofi tha Court. 

Lalit Mohan Banerji, for the appellant. 

Jogindro Nath Chaudkri (for whom Sarat Chandra 
Chaudkri), for the respondents. 

Amman, J.— The plaintiffs respondents sued to eject 
tfafr appellant, a pardaA-naehin lady, from a certain agricuN 
- aiwldjng* A question of proprietary title was raised 



, and decided by the As*tetaiit Collector. Acttagbn the. 
advice of his pleader th# appellant's agent filed an appeal 
against the decision of the Assistant Collector in the Court 
of tbe Commissioner. On the 3rd of April 1906, the Cojuv 
missioner returned the appeal for presentation to the 
proper Court, holding that the appeal lay to the District 
Judge. The appeal was presented the same day to the 

• District Judge. The District Judge rejected the appeal 
refusing to consider what had occurred as sufficient 
cause for admitting the appeal under the provisions of 
section 5 of the Limitation Act. Against that order the 
defendant had preferred this appeal. The case has been 
very ably argued before me by the learned vakils on both 
sides, who have cited all the authorities bearing on the 

•point. No doubt in England erroneous advice on the part 
of a legal aMviscr has recently b?en held not to be a 
sufficient ground for admitting an appeal after due date 
(see In re Coles and Ravenshavt (1907,*l. K. B , 1) ; but, as I 
take it, the law in India is not so strict. Section 14 of the 
Limitation Act provides that in computing the period of 
limitationtfor any suit, the time during which the plaintiff 
has been prosecuting with due diligence another cml 
proceeding, whether in a Court oftlrst instance or in a Courc 
of appeal against a defendant, shall be excluded where the 
proceeding ie founded upon the same cause of action- and 
has been prosecuted in good faith in a Court which from 
defect of jurisdiction or other cause of a like nature is 
unable to entertain it A Full Bench of this Court has 
held that that section applies to a case where a plaintiff 
has been prosecuting his suit in a wrong Court in conse- 
quence of a bon<1 fide mistake of law — see Bnj Mohan ZW v. 
Mannu Bibi (I L. R., 19 AD., 348). It is true that section 
14 applies only to suits and not to appeals. But it has been 
held by this Court— see Balicant Singh v. Gumani Ram 
(1. L. R.. 5 All., 591)— that the circumstances contemplated 

^n # section 14 might, and ordinarilf would, constitute a 
sufficient cause in the sense of section 6, and the reason • 
why section 14 is limited to Courts of original jurisdic* 
tion is merely because the earlier section had given a 
larger and more unfettered power in the same behalC 
to appellate Courts.. In the case Kura Mai v. Ram Nath 
(I. L. R., 28 All., 414) it was held that when a client 
Bond fide accepts, the advice et counsel as to the ^Jroper 
proce lure to adopt in the course of litigation, and misled by 
that advice fails to file an appeal within time, he is en- 
titled to the benefit of section 6 # of the Limitation . Acfc 
Following these rulings I have no hesitation in rufing 
that in the exercise of proper discretion the District 
Judge ought to have admitted the appeal under section 5 
of the Limitation Act. I set aside his order and remand' 
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the case *o him under ths provisions of section* 562 of # 
tfye Code of pivil Procedure. I djrect him to seadmit the 
appeal under its original number in the register and 
-proceed to dispose of it on the merits. I make no order 
as to the costs of this appeal. 



FAftRUKHABAD. First Appeal No. 16 of 1906. June 13.«> 

8ita Ram and another (Defendants) ... Appellants, 

r. 
Oayeshwar Prasad and another (Plain- 
tiffs) ... ... ... Respondents. 

tlindu laio*- Joint Hindu family— Separation — Claim in re* 
tpeet ff property in po$$e$sion of teparated member— Bur* 
den of proof. m 

Wtere the members of a joint Hindu family have admit- 
tedly separated a person claiming rights derived from one 
member of the famiijjSjn respect of property in the possession 
of another member must show affirmatively that the pro- 
perty in question is still joint property in which his transfer- 
or is entitled to an interest Bannoo v. Kashee Ram (I.L.R., 
3 Calc, Si 5) and Narayan Rahuji v. Nana Manohqr (7 Bom., 
H. C. Rep M A. C , 153) referred to. * 

• 
• The facts of this caseysufficiently appear from the judg- 
ment of the Court. 

Jogindro Natfi Chaudhri, for the appellants. 

, Sundar Lai, for the respondents. 

• 
Dillon, J.— The plaintiff brought the auit out of which 

this appeal arises on the 10th of May 1904, for sale on a 
mortgage bond for Bs, 1,600, executed in favour of one Sita 
Ram, defendant No. 1, on the 28th April 1886, on the 
.allegation that the bond in question was the joint proper- 
ty of Sita Ram and his brother Radha Kishan, defendant 
No. 2 ; that the plaintiff was a transferee for consideration 
from Radha Kishan, and that as Sita Ram refused to join 
in the suit, he had «been impleaded as a defendant. The 
defence of the principal defendant, Sita Ram, was inter 
jdia tljat the bond was self-acquired property and Radha 
Kishan had no interest in it which he could transfer to 
•the plaintiff. It was common ground that the family 
was separate at the date of suit, and that the ancestral 
property had been divided by definementaof shares, and 
.that •rents are no«r collect^ separately. But the plaintiff 
put therseparation only 8 or 9 years back, w^iile the defend- 
ant put it 20 years back. The Subordinate Judge held 
that the family had been sepftrated only 8 or 9 years before 

the institution of the suit ; that the bond on which th A 

• • e 

suit was brought was executed in consideration of other 
mortgage-deeds and dfch belonging to the* joint family 
and that it was joint property at the time of the separation, 



and continued to be joint up to the time when the defend- 
ant No. 2 sold his share in it to the plaintiff. He accord- 
ingly decreed the plaintiffs suit, and ordered that upon 
realization of the mortgage debt, half should be placed 
in Court to the credit of Sita Ram, and the other halt 
.should go to the plaintiff. It was contended by the learned 
vakil for the appellants, who expressly stated that his 
argument was based on the assumption that the Subor* 
dinate Jujjjpe wa* right in holding that the bond was 
jpint property in 1886, and continued to be so in 1895, 
that the plaintiff could not succeed, for it must not only 
be shown that the bonc^was joint property in 1886 whea 
itwas executed, and in 1895 when the separation toolf 
place, but it must further be etiown that it continued to 
be joint af teethe separation of the brothers. The family 
being admittedly separate* at the date of the suit, there 
was no presumption under the Hindu Law in favour of 
the plaintiff and the property covered by the mort* 
gage being admittedly iu the possession of Sita Ram, 
it lay on the plaintiff to prove that he had a subsisting 
"interest in the bond and this be had not done. He relied 
on the observations of the Privy Council in the case 
of Bannoo v. Kashee Ram (I.L.R., 8 Calc, 815) and 
on the ruling in Narayan Babuji v. Sana Manohar (7 
Bom., H. C. Rep., A. C, 153).* f he learned advocate for the 
plaintiff claimed to have proved that the bond was joint 
property when it was executed in 1886, and that it continu- 
ed to be so down to 1895, when a separation took place 
between the brothers and there was a definement of shares. 
He argued that it was for. the defendant appellant to show 
by evidence how the bond, which had been admittedly joint 
up to 1895, had, after that date, become the exclusive pro* 
perty of the defendant, Sita Ram ; that the defendant had 
failed to give any evidence on this point, and that in the 
absence of such evidence, Radha Kishen, and through him 
the plaintiff, must be deemed to have the same rights after 
* as Radha Kishan admittedly had before the year 1895. We 
have carefully considered the rulings cited tons by the learn* 
ed vakil for the appellants, and accepting, as we are bound 
to do, the law Aid down in, the Indian Law Reports, Calcutta 
Series, Volume 3, page 315, that a member of a divided 
family who seeks to recover property which was in the 
possession of another member of such family, and ostensibly 
the property of that member at the time of his death, must 
establish by evidence the foundation of his case, namely, 
that the property was joint property to which he was enti- 
tled, we think that in the present case the plaintiff has. satis- 
factorily established this fact by the production of the 
agreement of the 9th October 1895, the genuineness of which 
has been admitted 4 by the appellants. From that deed it 
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jnay be inferred that at that time the property in dispute 
Km joint, and the question of its partition was referred to 
arbitration. The deed in question opens with the following 
recital :— " We, Sita Ram and Radha Kishan, sons of 
A judhia Prasad, caste Brahman Dube, residents of ma^uza 
Jaspurapur Sarayan, pargana Kanauj, district Farrukhabad, 
4o declare as follows ;-We hold property hajf and half by 
inheritance, and there has been a dispute between us for a 
long time regarding the partition # and settlement of its 
movable and immovable properties as well as the debfcs 
and outstandings payable by us to others and by others 
to ourselves, as no settlement ha* yet been made." Upon 
the strength of that deed and the other evidence in the 
case, we agree with the finding of the Court below that 
the mortgage deed in suit was the joint property of the 
defendants 1 and 2 in 1885, and continued to be so at the 
time the defendant No. 2 sold his right* to the plaintiffs. 
Upon these findings it follows that .this appeal fails. We 
accordingly affirm the decree of the Court below and 
dismiss the appeal with costs. 



June IS. 



SAHARANPUR. First Appeal No. 222 of 1904. 

Ifusaffar Ali Khan and others 

(Plaintiffs) • •... ... Appellants, 

Farbati and another (Defendants) ... Respondents. 

Biuhammadan Law^Shias^-Suecession — Childless widow— 
Eights of widow in possession in lieu of dower — Act No. IV 

. qf 1882 (Transfer of Properly Acf)> $. 6 (<*)— Mortgage— 
Adverse possession* 

Under the Imamia Law a widow, if she has no issue 
alive at her husband's death, does not inherit any of her 
husband's immovable property. 

A Muhammadan widow in possession of immovable pro- 
perty of her deceased husband in lieu of her dower has only 
a lien on the property to secure payment of the dower debt : 
She has no transferable interest in the property. Mussumat m 
Bebee Bachun v. Sheikh Bamid Mossein (14 Moo., I. A., 877)," 
and Modi Ali v. Akbar Ali (I. L. R., 20 AIL, 262) referred to. 

A mortgagee cannot during the continuance of the 
mortgage by any act of his render his possession adverse to 
the mortgagor. Khiarajmal v. jDaim (1. L» R., 32 Calm, 312) 
referred to. 

The power to appoint a guardian ad litem is inherent in 
avery court of civil jurisdiction* Where therefore a # Shia 
Mutyimmadan lady had been appointed by a civil court guar- 
dian ad litem of her infant children, it was held that the 
appointment must be presumed to be valid and that a sale in 
execution of the decree obtained in such a suit was binding 
on the minors* 

The facts of this case sufficiently appear from the judg* 
fnent of the Court, 

Jogindro Nath Chaudhri, Moti Lai •Nehru and QhnUm 
MMjtabO) for the appellant* 



» - Kmramdt Husain, Bandar Lai, Madan Atvham Malaviga 
and Satisk Chandra Bane/j% 9 for the respondents, # . 

Knox, Acting C.J., and Dillon, J.— This appeal arises 
out of a suit for redemption of a mortgage, dated the 28th of 
January 1846. We think it well to begin by explaining 
the array of parties. Plaintiffs Nos. 1 and 2 are purchasers 
m to the extent of a moiety of the equity of redemption of 
mauza Lohari from the heirs of the original mortgagor- 
Plaintiffs 8 and 4 are the heirs of the original mortgagor 
and are interested in the remaining moiety. The defend, 
ants are the heirs of the mortgagees. The following genea- 
logical tree will explain the relationships of the parties :— 

a 
(1) Ashraf-ul-nissa = Mahdi Ali = (2) Umda Begam, 

• Ghisyawan or Ghisia, 

(alleged by defendants 
to have survived Mahdi 
Ali.) 



I • 1 

Husaini. Piari. 



Ashfcari alias 
Afzal-ul-niBsa. 



Ishtiaq Hunain, 
plaintiff Mo. 3. 



Zinda Beganf 
plaintiff No. 4. 



Sita Ram. 

I 
Sheo Lai. • 

• I 

(I) Parbati = Baldeo Sahai = (2) Sundar. 
(Defendant No. 1.) (Defendant No. 2.) 

The plaintiffs allege that Mahdi Ali was the owner of 
mausa Lohari, Jrd of which was his ancestral property, and 
the remaining Jrd he had inherited from Musammat 
Hingia. He mortgaged Jrd to Sita Ram and Sheo Lai, who, 
'together with Baldeo Sahai, the son of Sheo Lai, constituted 
a joint Hindu family at the tiny of the mortgage. 

• The mortgage, which was a usufructuary one for a 
sum of Rs. 4,000, was for a term of ten years. On the death * 
of Mahdi Ali who was a Shia Muhammadan, ftiswife? 
Ashraf-ul-nissa, being childless, did not inherit any portion # 
of her husband's estate* 

The whole property t her e f ore devolved upon Umda 

1 Begam, a second wife, and hej three daughters, and after 

the death without issue, of Husaini and Piari, two of the 

fvaid daughters, the property came to Ashlcari, the third 

daughter. # • 

a 

/ # Plaintiffs 3 and 4, who are the son and daughter, respec- 
tively, of the said Ashkari, inherited the estate from their 

| mother. The plaintiffs S and 4, having thus become entitled 
to the equity of •redemption in the whole property sold 
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jp moiety «f it to plaintiffs i and 2* The plaintiffs claim # 
redemption if the whole of tfie mortgaged property. 
Mesne. profits are sfso claimed on the ground that the 
mortgage was effected before the usury lawB were repealed, 
and mortgagees, w6uld, therefore, be only entitled to charge 
interest at the rate of 12 per cent per annum on the 
mortgage money. The case for the defence is that Ash- 
raf-uVnissa had a daughter by Mahdi Ali who survived her* 
father, and so Ashraf-ul-nissa was one of her husband's 
heirs; that Mahdi Ali died in lebt in 1852, and that 
Ashraf-ul-nissa, who was in possession of 10 biswas of 
Lohari in lieu of dower, sold her share by a sale-deed, 
dated the 2Z*h of May 1853. to Baldeo Sahai, the husband 
of the defendant, to pay off the s-iid debt, and that as 
to the remaining \g biswas of the village, they were sol<i # 
by auction on the 20th of March 1854, in Execution of 
decrees passed against the heirs of Mahdi Ali, and were 
purchased by Shco Ltl, one of the mortagees. From him 
they passed to Baldeo Sahai, his son, the husband of 
defendants, jnrho inherited them after his father's death. 

The defendants contend that if Ashraf-ul-nidsa had no 
jd^hghter who survived her father, and therefore had no 
title to convey to Baldeo Sahai, she and Baldeo Sahai 
must be regarded as strangers, and as Baldeo Sahai had 
been in possession since the date of sale, or at all events 
# since 1863, when we first find his name entered in the 
revenue papers, his possession must be regarded %a adverse 
to the heirs of the mortgagors, and, as the suit was brought 
in 1904, it is barred by the 12 gears' rule of limita- 
tion. It is also pleaded that Baldeo Sahai was not joint 
with his father, Sheo Lai, at the time he purchased the 10 
biswas from Ashraf-ul-nissa, and that having, therefore, 
lost his mortgagee's rights therein, his possession after 
the sale must be regarded as adverse to the mortgagors. 

On these grounds ^ie defendants contend that the whoje' 
ef the equity, of redemption became vested in the mortga-* 
gees, and that there was, therefore, nothing left to redeem, 
the plaintiffs in reply state that if Ashraf-ul-nissa had any 
» Jitle to jSOnvey, she could at the outside only convey hev 
interest as an heir of her husband. Therefore, even on the 
assumption that she had a daughter who survived Mahdi Ali, 
she was not entitled Jo sell what she professed to sell but only 
,'j, which was her share, and ,*, her daughters, which she inr 
her i ted, their joint shares being ,|. As to the 10 biswas sold 
by auction, the plaintiffs^ position is that the village Lohari 
Wfcs not comprised in the property which was sold by auc- 
tion on the 20th of March 1854, but, assuming that it w*s 
only the share of Umdlk Begara wjs sold, wtiich would be 
; tt th, and that therefore the plaintiffs are entitled* to the 
redemption of aH but \\. 'These- were ^n -substance the 



pleadings in the Court below, and it was upon these lines 
that the case was argued at the hearing of the appeal 
before us. 

It will be seen that upon these pleadings the principal 
points for determination in this appeal are : — 

(1) Had •Asliraf-ul-nissa a daughter living when her 
husband Mahdi AH died ? 

(2) It not, what*s the effect of the transfer of the 
27th of May 185& by her to Balcleo Sahai ? . 

(3) As to the remaining 10 biswas, were they actually 
sold and purchased by Sheo \s\ or notP 

As to pojnt (1) the onus is on the defendants. 

[After discussing the evidence the judgment pro- 
ceeded.] • 

• • 

Be that as it may, we have, as we have shown above/ 
satisfied ourselves that the ^evidence will not support the 
finding that Mahdi Ali had a daughter by Ashraf-ul-nissa 
who survived him. Upon the admission made at the hear* 
ing, a widow under Imaraia Law, if she has no issue alive 
at her husband's death, does # not inherit any immovable 
property from her fcnsband. We find that Syed Ameer Ali 
in his Muharamadan Law (2nd edition), Vol. II, page 118^ 
lays down as follows:— "Para. 78— The husband takes a 
share in all kinds of property left by his deceased wife, and 
so does the widow when she has a child born of her womb 
or child's child. But wfyen she has no child, or when a child 
was born to her, but died before the decease of her husband, 
then she is entitled to a fourth share in the personal estate 
only, including household effects, trees, buildings, etc. : she 
takes no interest in the landed property. When there are 
several widows, they take the fourth of the personal estate 
equally. But when the widow has children, she takes £th o(, 
"both personal and real property. If the children, however, 
be not of her womb, she is not entitled to jth of the reaf 
estate/* 

But it has been contended for the respondents, thasit W 
Ha material whether Ashraf-ul-nissa had a daughter or not* 
thatfcs she was in possession of half of Lohari in lieu o^ 
her dower, she could in that right convey a good title l>y 
the sale-deed of the 27th May 1853. This is the position; 
which was definitely taken up by the counsel for the respond? 
ents at the hearing before us, and this is the interpretation 
which he asks us to put on para 7 of the written state- 
ment- (Vide paper book, page 10). In support of his 
argument he a gai Preferred us to the sale-deed of 27th'Mav 
1553, to be found at page 31 li. In thesale-deed %eff 
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Inayat Busain, Makhtiar of Musammat Ashraf-ul-nissa, 
set forth as follows :-r 

•* My client," i.e., Ashraf-ul-nissa, " remained the heir 
of half the estate of the deceased in lieu of the dower debt,"' 
and goes on to say that as her husband died heavily in- 
volved and she had to satisfy the decrees agaiast his estate, 
Bhe makes an absolute sale of the 10 bisVa* share, includ- 
ing the mortgaged property as well as property which was 
not mortgaged, owned by her and situate in Lohart, to Baldeo 
Sahai, son of 8beo Lai, for Rs. 75,000. Assuming that Mi£ 
sammat Ashraf-ul-nissa bad a claim against her husband's 
estate for unpaid dower and that in this right she considered 
herself entitled to deal with 10 bis was of mauza Lohari and 
that she transferred whatever right she had under the sale- 
deed to Baldeo Sahai, the question is— whatsis the legal 
effect of this transfer ? 

The appellants at once «nswei this by referring us 
to Mmsumat Btixe Bachun v. Sheikh Hamid Hostein (14 
MIA., 377). In that case a ^Juhammadan widow whose 
husband died without issue, had been put in possession of 
her husbands estate by the Collector's Court as a co-heir 
and for her deferred dower, and the question arose as to 
her position. # 

Their Lordships of the Privy Council at page 384 
lay down the law as follows :— •• But the appellant having 
obtained actual and lawful possession of the estates under 
a claim to hold them as heir, and for her dower, their Lord- 
ships are of opinion that she is entitled to retain that posses- 
sion until her dower is satisfied, ancf the respondents cannot 
recover the possession of their shares unless that satisfac- 
tion has taken place." " It is not # necessary to say, whether 
this right of the widow in possession is a hen in the strict 
sense of the term, though no doubt the right is so stated 
in the judgment of the High Court in the case of Ahmad 
Hu88oui\. Khudaya{\Q W. R., 369). Whatever the right* 
may be called, it appears to be founded on the power of 
the widow, as a creditor for her dower, to hold the property 
of her husband of which she has lawfully, atftl without # force 
or fraud, obtained possession, until her debt is satisfied, 
w*th the liability to account to those entitled to the pro- 
perty subject to the claims for the profits received. M • 

It will be seen that this is a much stronger case 
than the one before us. The lady was in actual and law- 
ful possession (a status to which Musammat Ashraf-ul-nissa, 
it is admitted, never attained, possession having remained 
all along with the mortgagees), and yet the utmost right 
assigned to her is that of a creditor to hpld certain property 
until her debt is satisfied, with the liability to account 



• to thost entitled to the property. Such a rifht could* 
never be transferable. It js nothing more than an interest 
in property restricted in its enjoyment to the owner per* 
sonally, and the transfer of any such right is prohibited 
by section 6, clause (d) of the Transfer ot Property Act, No. 
IV of 1882. 

Furthermore, we have held in this Court that $uch 
rights are neither inheritable nor transferable (see the 
decision in Hadi Alt' v. Akbar Ali (I. L. R., 20 All., 262). ; 

The next argument that was addressed to us by the 
respondent was directed to showing that Baldeo Sahai had 
acquired a title by adverse possession. 4 ^ 

[The discussion of the evidence on this point is omitted ] 

In short we find that the separation between father 
and son was one merely of convenience, and that th% family 
remained to all intents and purposes a joint family. 

This finding at which we have arrived disposes .of the 
whole argument a* to Baldeo Sabai's having acquired 
a title by ^dyerse^ssession. When Baldeo Sahai's name 
was entered in 1863 as owner, he came to the property ^s 
no independent stranger but as a Mortgagee. 

This brings us to the question: — Can. a mortgagee by 
an>act of his own render his possession adverse to the 
mortgagor during the continuance of the mortgage P And • 
our answe? is in the negative. The ruling in Khiarajmal 
v. Daim (I. L. R., 32Calc, 312) seems to us conclusive on 
the point. The following are the remarks which support 
this view : — 

" Their lordships are satisfied that possession has 
been that of the mortgagees throughout, and the question 
at issue is exclusively one between mortgagor and 
mortgagee. As between them neither exclusive posses- 
# si#n by the mortgagee for any Tengtfe of time short of the 
statutory period of 60 years, nor any acquiescence by % 
the mortgagor not amounting to a release of the equity of 
redemption, will be a bar of defence to a suit for redemp- 
tion, if the parties are otherwise entitled to redeem." • « 

We have now only to consider the third principal point 
in this case, viz., as to the remaining 10 biswas— were they 
actually sold an*} purchased bf Sheo Lai or not ? Ttfe case 
^or the appellant is that they were not sold, but only the 
rjghts of Musammat Umda therein were sold. Our answer 
to this question will depend upon the view we take of tt*B 
documentary etr^ence at pages 20, 21 and* 22- A. (Tn a 
perusal of this- evidence we agree with the lower Court that 
it proves that the remaining 10 biswas of Lohari were 
actually sold and purchased by Sheo Lai at the auction sale 
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# of the SOiti of March 1864, and that he has been 4n poe- « 
session ever $ince. It is argued, that each sale would be 
ineffectual as againstfthe daughters of Musammat tJmda 
13§gam, because the decrees which had been obtained, and 
which are to be foftnd at page 20-A, were invalid as against 
them, they not having been properly represented in those 
suits, that an Iinamia mother cannot, under any circum- 
stances, be the lawful guardian of her minor children, and* 
a passage in Baillie's Muhammadan Law, Imamia, page 232, 
was relied on. It was also urged that it is doubtful 
whether at the time when the decrees were obtained a Civil 
Court in these Provinces had the power of appointing a 
guardian a& litem, but that in any case, even if it is assum- 
ed that the minors were properly represented in those suits 
by their mother, yiat representation cannot be held to* 
extend to the tale proceedings. We think tlfat we ought 
to presume that Musammat tJmda was appointed by the 
Court to act in those ftuits as guardian of her minor children, 
and we also think that the power to appoint a guardian 
ad litem is inherent in every court of civil jurisdiction. The 
sale proceedings were a continuation of the suit which had 



been brought, and the decrees' which had been obtained* 
against Musammat Umda in her own right and as guardian 
of her infant daughters. The property actually sold, namely, 
the 10 bis was, was not her share alone, but was the joint 
shades of the mother and the minors, in other words, of the 
judgment-debtors ; Sheo Lai paid full consideration, and bis 
good faith has* nqt in any way been impugned. He has 
been in possession for over fifty years. We decide the third 
point in (flyrour of tjpe respondents. On the result the 
plaintiffs' appeal will be allowed so far as the 10 bis was pur« 
chased by Balden Sahai are concerned j but as to the remain* 
iug 10 biswas their appeal«frill be dismissed. Costs will be 
in proportion to the success and failure of this appeal, We 
accordingly set aside the decree of the Court below so far 
as it dismiss*! the plaintiffs' claim to be allowed to redeem 
the 10 biswas of Lohari which were sold to Baldeo 9aha} 
and remand the case to that Court with directions to re* 
admit the suit under its original number in the register 
and dispose of it on the merits in accordance with what we 
have above set out. 
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CAWNPORB, Second Appeal Nor. 807 Of 1006. July 9. 

fcjMCftift Dftt^P.&tlMTIFff) ... ... APPELLANT, 

V. 

Bmlf obind atad another ( Defendants) ... Respondents. 

Act (Local) So. II of 1901 (Agra Tenancy Act), s. 158— Act 

* (Local) No. Ill of 1901 (United Provinces Land Rev\nue 

Act), ss. 103, 66 and 210— Suit asking for* assessment of 

revenue on a certain area of land — Mi*a\sor%ption of suit — 

Appeal. 

Where the plaintiff sued in a Court of Reventfe asking for 
revenue to be assessed on a certain area of land and describif g 
his suit as one under section 158 of the Agfa Tenancy Act, 
1901, whereas he should hava come to Court under section 103 
of the United Provinces Land Revenue Act, 1901, or possibly 
under section 66 of the same Act, it was held that an appeal 
lay to the superior Revenue Court and not to the District 
Judge. 

The facte of this case sufficiently appear from the 
judgment of the Court. 

Agarwttd, for the appellant. • 

'- The respondents were not represented. 

Richards, J.— The facts out of which this appeal 
arises are shortly an follows.* One Ramadhar originally 
owned a small mahal, including 66 bighas and 7 biswas of 
sir land. Ramadhar and one Musammat Chhadarami, who 
was in the habit of receiving of Rs. 100 per month from 
the property, mortgaged etHe zamindari, and by a second 
mortgage the sir lands. Both mortgages were by way of 
conditional sale. No question now arises as to the validity 
or invalidity of the mortgage of the sir lands. Suits were 
instituted for foreclosure and the mortgage of the zamin- 
dari was redeemed. There was no redemption of the 
mortgage of the sir land, and ih the events which have 
happened the plaintiff has become the owner of what was 
the zamindari, while the defendants have become the 
owners of what was the sir. The land represented by the 
sir is probably too small to form a separate mahal, and the 
plaintiff accordingly instituted a suit in the Revenue Court 
claiming that revenue might be assessed on the 66 bighas* 
7 biswas in the possession of the defendants. The suit was 
headed " section 168 of Act II of 1901." 

It seems to m* more than doubtful tnat that section 
applies at all. The Chapter which includes section 158 is 
headed "Resumption of rent-free grants," and it seems 
to me that the defendants were not in the position of rent* 
free grantees. 

In the Revenue Court the defendants contended that 
aection 153 of the Tenancy Act did not apply and also that, 
inasmuch as tlie Settlement operations^had been closed, the 
case was not cognizable by a Settlement Court. The 
Revenue Court overruled these objections and declared the 
revenue payable in respect of the 66 bighas and 7 biswas. 



> The plaintiff appealed. The learned District Judge 

reversed she decision of the Settlement Officer anddis* 
missed the suit. ' 

One of the grounds of appeal to this Court is that no 
appeal lay to the District Judge. As I have already stated 
I am inclined to agree with the learned District Judge that 
section 168 does not apply. It seems to me that section 
• 103 of Act HI of 1901 is the provision of law which 
would entitle the Settlement Officer to determine 
the proportion of revenue payable under the peculiar 
circumstances of the present case. If it could be said 
that the settlement had absolutely closed, this section 
would certainly apply and, if the settlement was not closed, 
it would appear that the last paragraph of section 66 would 
* apply to the case. If the plaintiff, instead of heading the 
suit as being under the Tenancy Act, had applied %nder the 
Land Revenue Act, it is quite clear that under section 210 
the appeal would have been to the Collector and not to the 
District Judge. 

On the general merits of the case it would seem that 
the plaintiff is entitled to have the liability of the 66 bigjias 
and 7 biswas to revenue ascertained and declared; antf 
owing to the size and value of this piece of land there are 
difficulties in the way of partition. It would certainly 
seem to be desirable that appeals under assessments for 
Government revenue should as far as possible be dealt with* 
by the Revenue Court and not by the Civil Court. No one 
has appeared to argue this case on behalf of the respondents 
and I deal with the case with some hesitation. I hold, 
however, that no appeal lay under the peculiar circum- 
stances of tyis case to the District Judge. I have the 
satisfaction of feeling that no one can be injured by restor- 
ing the decision of the Court of first instance. I according- 
ly allow the appeal, set aside the decree of the lower appel- 
late Court and restore the decree 1 of the Assistant Settlement 
•Officer. I direct that each party do abide their own costs • 
in all Courts. 



SAHARANPUR. 



Ramchandra Das (Defendant; 



First Appeal from Order 
No. 133 of 1906. 



Julyl2 4 # 



Appellant, 



Joti Prasad and others (Plaintiffs) »... Respondents. 

Civil Procedure Code, $. 444— Guardian ad litem- Duty of 
Court as regards appointment of a guardian ad litem. 
Where the defendant or respondent to a suit or appeal 
is a minor it is the duty of the Court not onlv to appoint a 
guardian, bat to satisfy itself that the proposed guardian is 
a*!t and proper person to represent the minor, to put in a 
proper defenc*and generally to acf in the interests of the 
minor. The duty of the Courtis not a mere matter of form- 
Munsammat Bibt Walian v. Banhe Behari Pershad Singh (L. 
&, 80 I. A., 182) Extinguished. ^ 
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, -The facts of this 
mints of the, Court. 



sufficiently appear from tfee'judg- 



Satish Chandra Banerji (for whom Kedar tfath), for 
the* appellant 



Jogindro Nath Chaudhri and Agarumla, for the respond- 



ents. 



Richards, J.— This was a suit brought by the plaintiff 
for a declaration as to an alleged right of way over the 
defendant's land. The Court of first instance dismissed, 
the suit. After the suit had been dismissed the defendant 
died. The plaintiffs thereupon filed an appeal putting the 
mame of Musamnaat Pavitra Mati as guardian of Mahant 
Ram Chandar Das *#a$ Paras Bam, the successor in titles 
of the cjeceased defendant. On the 18th of February 1906 
the plaintiffs applied that the Musammat, who was the 
Step-mother of the inftor, might be appointed his guar- 
dian ad litem, and on the 17th of February. 1906 an order 
that notice eftould go to show cause against such appoint- 
ment was made. It appears from the order oMbe 16th 
June that these notices were never issued, and fresh notices 
were ordered to issue for the 17th of July following, which 
was also fixed as the date of trial. From the order sheet of 
$he 17th of July a recital appears that the Musammat had 
.not appeared and also an order that the appeal should be 
heard ex parte. On the same day the Musammat had 
appeared before the judgment was concluded, informed 
the Court that she was a parda-nashin lady and was not a 
fit and proper person to be appointed a guardian ad 
litem for the minor. She named Har Narain as a fit and 
proper person, and one who would be able to look after the 
interests of the minor. The only order that appears after 
this protest of the Musammat is in the following words :— 
" I have heard the argument in this appeal and cannot 
accept this application at this late hour. Kef used." It * 
v seems to me that the proceedings had been quite irregular 
from the very institution ofc the appeal. The appeal ought 
^ever to have been admitted until after the Court had ap- , 
pointed a proper person to be the guardian of the minor. 
Up to the present moment there has been no order appoint- 
ing a guardian to the, minor. It is the duty of the Court not 
only to appoint a guardian But to satisfy tritself that the 
proposed guardian is a fit and proper person to represent 
the minor, to put in a proper defence and generally to act 
innhe interests of the minor. The duty of the Courtis 
not a mere matter of form. In the presentiase the learned 
Judge fixed a date for thetrial of tlje case for the same * 
day as the day fixed for the appointment of a guardian. 
It may well be asked how the guardian could be expected * 



to be. prepared 4c loo* after the interests of the minor,. to 
instruct pleaders to act and. to get witnesses on the very 
day on which the appointment was made. I cannot help 
feeling astonished that the learned Judge should have 
proceeded to make an ex parte decree against a minor on 
the day which be had fixed for the appointment of the 
guardian. I am sjrtll more astonished that he should have 
made the order tfcat he did make, after the appearance of 
the Musamjpat bringing under hie notice that she could 
iy>t and would not act as a guardian of the minor. I would 
desire to draw- the particular attention of the learned 
Judge to the provisions ofmection 444 of the Code of Civil 
Procedure, and also to remind him that it is the duty of 
the Courts of Justice to protect in every possible way the 
interests of xnjnors. I would allow the appeal with costs. 

Knox, Acting C.J.— I agree with my learned brother 
that we have no alternative but to set aside the order 
appealed from, and I must admit that I am very much 
surprised at the undue haste and disregard of the law 
which has characterized the proceedings of the lower appel- 
late Court. There was a time when the Courts were very 
remiss in following the provisions laid down in Chapter 
XXXI of the Code of Civil Procedure of 1882 and the cor* 
responding Chapter^ in the former Codes, but I hoped that 
by this time Courts have fully recognized that the appoint- 
ment of a guardian ad litem is not a matter in the hand of 
the opposite party, but that it is the duty of the Judge 
when it is brought to his notice that a defendant or respond- 
ent is a minor, himself to decide who is the proper person 
to be appointed as a guardian ad litem. If any inference 
can be drawn from the appeal before the Court of the Dis- 
trict Judge of Sahcranpur it would appear that that 
Court has relapsed into the old careless way. I notice that 
in the memorandum of appeal the appellant inserts as a 
matter of course and without any reference to the Court 
the person who is to be appointed as guardian ad litem. I 
notice that the Munsarim, who is a Munsarim of leng 
standing, has passed the memorandum of appeal as not 
open to any objection on thk score. I also notice that, as my 
learned brother has^oin ted out/the learned judge appears to 
have considered that the guardian ad litem could immediately 
on*is appointment properly defend the interests of the minor 
The appeal should never have been admitted on the register 
of appeals until the Judge had determined who was the 
proper person to be appointed as a guardian. In this case the 
result has been very disastrous. A minor whose interests 
are especially under the care of the Judge has had an export* 
decree passed against him without any person appointed 
as a guardian and in the face of a careful remonstrance 



Digitized by 



Google 



Aoacs* 14, 1907.] 



WEEKLY N0T88. 



2*7 



addressed to the Judge by the perton whom the appellant* 
have proposed as a guardian ad litem to the effect that she. 
was a pardamashin lady not in a position to properly guard 
the interests of the minor and that there was a person Vho 
was fitted and who was a proper person so to be appointed. 
On behalf of the respondents it is argued that the ease 
of Mustammat Btbi Walian V. Bank* Behari Pershad 
Singh (L.R.,301. A., 182) was an authority to the effect 
that the absence of a formal order appointing^ guardian 
was a mere irregularity which under section 6J8 would nof 
be a ground for reversing the judgment But that was a 
suit brought to set aside a decret in which their Lordships 
of the Privy Council were satisfied that in the suit in which 
the decree had been obtained the minor's interests had 
been effectively represented by their mother, v^o appeared 
throughout the proceedings as their guardian ad litem. In 
the present case the minor's interests bad been entirely 
disregarded. • # . 

By thb Court.-* We decree the appeal, set a«irie the 
order under appeal and return the case to the lower appellate 
Court with instructions to readmit it on the file of pending 
appeals and to dispose of it according to law in the presence 
of the guardian ai litem who has since been appointed 
by this Court. The respondents will pay the costs of the 
appellant io this Court. * # 



BENARES. First Appeal No. 120 of 1905. July 16. 

Anand Chandra (Plaintiff) ... ... Appellant, 

iv 
Dhanrup Mai (Defendant) ... # ,.. Bbspondbnt 

8mit for recovery of specific movables— Refusal of defendant to 

produce— Valuation put by defendant accepted* 

The plaintiff sued for the recovery of certain specific 
movable property, which he valued at Rs. 1,360 and produced 
evidence to show that this was the value. The defendant 
refused to accept the plaintiff's valuation but would not 
produce the articles, which, he did not deny, were in his 
ftossession. Held that under such circumstances the valua- 
tion made by the plaintiff ought to be accepted by the Court. 
Armory v. JJelamiria (1 Smith L. C, 1903, p 356) followed. 

The facts of this case sufficiently appear fjom the judg- 
ment of the Court. • • 

Sundar Lai and Gokul Prasad, for the*appellant. 

Ohdedar, for the respondent. e 

I£nox, Actikq C.J., and Dillon, J.— The question 
which arises in this first appeal is whether the defendant, 
here respondent, who admits he has certaiu property which 
belongs to the appellant in his possession and refuses to 
produce the articles so that the Cour^may ascertain their 
value* is entitled to retain them and to place a lower value 
upon them thau is put upon them by the appellant to whom 
they belong. The property in question is certain jewellery 



The appellant has produced evidence to show the value of 
the propetfy i» Rs. 1,860., The respondent has. produce^ no 
evideMS bearing upon the value of the property. He has 
been called upon to produce the jewels, but does not do jso; 
The lower Court disbelieves the eviderfce produced by the 
appellant on the ground that it was probably interested 

evidence. 

# 

• Following the principle laid down in Armory v. 
Delamirie (1 Strange 504 ; 1 8m. L. C, 356, 1903 ed), we find 
on the evidence, which stands unrebutted, and which we 
have examined ourselves, the value of the property is 
Rs. 1,360. The lower Court ordered each party to bear their 
own costs. In appeal it is contended that fhe plaintiff 
having proved his case is entitled to costs. We think the 
Contention is correct. We decree tbe«appeal, modify the 
decree of the Court below, and give the plaintiff a dapree by 
adding to the sum therein decreed a further Rs 650. We 
grant the appellant his costs both in the Court below and 
before us, with interest at 6 per cent from the date of suit 
to date of realization. * 



GHAZIPUR. Second Appeal Mo. 936 of 1904. July 16 * 
Raghunandan Prasad (Plaintiff) Appellant, 

AtnSika Singh and others (Defendants) ... Respondents. 

Act No. W of 1882 (Transfer of Property Aot) 9 #. 91— 

Mortgage — Redemption — Who may redeem— Perpetual lessee. 

In a suit for redemption of a mortgage the plaintiff was a 
perpetual lessee of the mortgaged premises from the mortgagor 
holding under a lease granted upon payment of a premium tf 
Rs. 800, with a yearly rental of Bs. 40 odd. By the terms of 
the lease the lessee was not liable to be ejected, even for non- 
payment of rent, while, if the title of the lessors proved 
defective, the lessee was entitled to a refund of the premium. 

Held that the lessee was under the above circumstances 
entitled to redeem. 

'• Pay a Matathil Appu v. Kovantsl Amina (I. L.R., 19 
lo'ad., 161), Radha Pet-shad Mister v. Monohur L>as(I.L.R. f # 
6 Calc, 317), Jugul Kissore Lai Sing Deo v. Kartic Chunder 
Chottopadhya (I. L. It, 21 Calc, 116 >, KasumunnissalBibee v.* 
Nilratna Rose (I. L. R , 8. Calc, ?9) and Ram Subhag v. Nar 
Singh (I.L.R., 27 All., 472) referred to. * « 

The facts of this case sufficiently appear from the 
judgment of thg Court. * 

Oobind Prasad and Haribans Sahai, (or the appellant. 

Wallach and 1 Muhammad Ishaq, for the respondents. 

• 

Griffin, J.— The plaintiff, who is described as a 
istimrari pat tad ar (permanent lease-holder) under an in* 
strjiment of the yfar 1897 in respect of certain ^ir land, sues 
to redeem a mortgage created by the predecessor in title of 
his lessor in the year 1840 over a property, of which the 
sir land leased to the plaintiff tea part. The question for 
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.decision ift this appeal is whether the plaintiff has *uch an # 
inie/est in the mortgaged property as would ^rive him a 
right to redeem undfr the provisions of section 91 of the 
Transfer of Property Act. The lower appellate Court has 
held that the plaintiff has no such interest under his lease 
as would confer upon him the right to come in and ask 
to redeem the property. 

The plaintiff comes in second appeal to this Court and *" 
it is contended that under the special conditions of the 
lease in the plaintiff's favour he has such an intere>t in the 
property aa would confer upon him the title to crnie in and 
redeem. The terms of the so-called patta are somewhat 
peculiar. 

In consideration of a sum of Rs. 800 premium the 
plaintiff is placed hPpossession of the sir lands specified in 
the document, and, subject to the yearly payment of the 
rent of Rs 40-6-6. he can do whatever he likes with the 
property. Even for non-payment of rent he may not be 
ejected, and the lessors have their remedy to recover their 
rent by proceeding against other property. If th* title of 
the lessors is found to be defective, they are liabTe to repay 
•the Rs. 800 premium. 'She lease was one in perpetuity. 
The terms of the document would, no doubt, bring it under 
the definition of* " lease" as given in the Transfer of 
Property Act. The effect of the document in to confer all 

* rights of ownership upon the plaintiff, subject to payment 
of a yearly rent. I am referred on behalf of the appellant 
to the following rulings :—Paya Matathil Appu v. Kovamel 
Amino. (I. L. R , 19 Mad., 151), Rculha Period Mi**er v. 
Monohur Dae (I. L. R., 6 Calc, 817), Jugul Ki$*ore Lai 
Sing Deo v. Kirtic Chunder Chottopadhya* (I.L.R., 21 
Calc ,116), Kaeumunniea Bibee v. NUratna Boee (I. L. R.. 8 
CaIc, 79) and Ram Subhag v. Nar Singh (I. L. R., 27 All., 
472). 

In the last cas$ it *was held that a sub-moat- 

9 gagee bad a right to redeem a prior mortgage. In the 
Madras case it was held that the word " interest " was not 
necessarily confined to right of ownership, but was suffi- 
ciently large to include any minor interest such as that of a 
tenant or a person having a charge. In the same judgment 
we find a dictum of Fry, L. J., to the folia/wing effect :— 
" According to the general l%w of the land a person who 
claims as lessee under a mortgagor after the mortgage and 
has thereby derived an interest in the equity of redemption 
has the right to redeem*' 

-The Calcutta cases deal with the rights of p*tnidare> 
In the case reported in 8 # Oala, 79, 1 find at p % 87 the obser. 
vation of Pontifez, J., to the following effect :— " In thi* 
c ountry patnie, earepeehgi leases and interests of that nature 



are very considerable interests in the land and cannot be 

looked upon as mere leases for a term of years, which a 

mortgagee might have the right to disregard. They are 

in frfct substantial proprietorial interests, on ttte grant of 

which, as in thi* case, considerable premiums are paid ; and 

it is only equitable that persons in that position should be 

allowed the opportunity of preserving their interests by 

redeeming any mortgages made by the superior holder." 

* • « 

In a more recent ease— Gruh Chander Dey v. Juramoni 

be (6 C. W.*N. 88)— it was held that a person holding a 

rynti interest in property had no such interest as would 

confer upon him a right to redeem the property. Upon the 

facts as stated in the report I am unable to ascertain what 

were the terms of the ryati lease in favour of the plaintiff 

in that case. # 

For the respondent I am referred to section 85 of the 
Transfer of Property Ac&, andct is contended that the plain- ; 
tiff had no such interest in the property mortgaged as 
would render it necessary for him to be joined as a party 
under the provisions of that section. The test I am asked 1 
to apply is whether the plaintiff had »uch an interest in the 
mortgaged property as would be affected by the mortgage. 
Looking to the peculiar terms^of the document under which 
the plaintiff holds, £ am of opinion that the plaintiff had 
such an interest in the property as would confer upon him 
the right to come in and ask to redeem. The plaintiff can- 
not be described as a mere tenant or sin ordinary Jesses 
Subject to the payment of this fixed amount every year 
he has all the rights of ownership. 

The view that 1 take in this case is based upon the 
peculiar facts of the case. I must therefore allow the appeal, 
set aside the decree of the lower appellate Court and re* 
mand the case for trial on the merits. Costs of this appeal 
will be costs in the cause. 



AZAMGARH. Second Appeal No. 1163 of 1905. July 24. 
Bariati and ofchera (DEFKuniwrs) . m Appellants, 



• «. v. 

Ohamni and another (Plamtifvb) 



Rbbpondbhts. 



Suit for declaration of right to receive feee a* "chowdhrie" 
of certain batars—Suit not maintainable. * 

The plaintiffs sued for a declaration that they were the 
41 chowdhris " of the bazars in the villages Mubammadabad 
Oobna, Khairabad and Behna, and that the defendant* ware 
not the •* chowdhris " of the said bazars and were not entitled 
to take chowdhris 1 dices. Held that such a suit was not main- 
tainable, hhinuk Chowdhree v. The Collector of Joanpore 
♦ N.-W. P., H. 0. Hep., 1867, p. 271), Ethane La 11 v. Baboo 
(Ib. t V.&))Bn&Ram*Deehul v.Ckakhoo (N.-W. P., H.C.Bep, 
i860, p*»l) followed. 
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i : _* Tfre fncls of this <^ f stiftBieiftly *ppe^ iron* tW jud|^ 
*ne^it of the Court. : . » . • r_r- ;; .:•> 



Surendra Naih Senator the appelate. 



# -Govind Prasad, Muhammad Zahur and Lakthmi Na^ain, 
jfor the respondents. 

Banerji and Airman, JJ.r-This appeal arises out of 
a suit brought by the respondents for y declaration that 
they are the chowdhris of the bazars of the villages 
Muhammadabad Gohna, Khairabad and Bettna ; that tno 
defendants are not the chowdhris of the said bazars, and 
Chat they are not entitled to take chowdhris' dues. The 
plaintiffs also asked ■ for ah injunction restraining the 
defendants from offering obstruction to the plaintiffs taking 
their chowdhris' dues and realizing the saftl dues them- 
selves. They further claimed damages, but that part of the 
claim has been dismissed, and we are not nt>w concerned with 
it. The Court of first instance dismissed the suit, holding 
that it was not maintainable. The lower appellate Court 
has decreed it. The defendants appeal, and they contend 
that a suit like this is not maintainable. In our opinion 
the contention is well*founded. The right claimed by the 
plaintiffs is a vague and indefinite right. They alleged 
in their plaint that they vh$vb appointed chowdhris with the 
content of the baqqalsund others who &11 graMn, vegetables* 
etc., in the above-mentioned bazars. They do not say who 
appointed them, and the statement they make as to their 
duties is far from definite. It is manifest that the payments 
made to them by the baqqals, etc., for services rendered are 
voluntary payments and are not %uch as can be legally 
enforced. In the case of fifth* uk Chowdhree v. The Collector 
of Jounptre (N.-W. P., H. C. Rep!, 1867, p. 271) it was held 
that the claim to receive fees as chowdhri is not a right 
which can be enforced by the Courts of law. In that case 
Che learned Judges observe that the plaintiff " in substance 
wishes the Courts to declare him entitled to certain fees* 
which he has heretofore been in the habit of receiving as 
chowdhri from persons using a certain market-place. But 
although such fees may have been heretofore willingly 
paid to him, he had no right to^uch fees such as he could le- 
gally have enforced. " These remarks in ?>ur opinion apply to 
the present case. There is another case reported on p&ge 80 
of the same volume, namely, Beharee Lai v. Baboo, in 
which it was held as regards the rights of prohits that 
!' each jvjman has a right to select his own priest, and no 
fuit to enforce such rights would lie in the Civil Court.' 1 
It was observed in the course of the judgment that there 
was no office recognized in law which bad descended on the 
plaintiff and: conferred on him a rigHt of suit. The prin- 
ciple ot this ruling applies here. In Ram Deehul v. Chukhoo 



, tN>ffiii P ., H. ft TfopT, ta09/£' 29*1)' W plains' sue0 
for establishment of thgir right to the office of ctiowjUirt 
efttoats. It was held that the suit* was not maintainable 
on the ground that " the payments made to a f>erson in Jhe 
plaintiffs' position were voluntary payments, and those 
who made them were not undc¥ any legal obligation td 
render them to any particular individual in preference to 
• another, nor to any person against their will." In the 
present case it appears that certain baqqals, probably a ma* 
jority of them, are in favour of the plaintiffs and are willing 
to make payments to them. On the other hand there are 
a number of baqqals willing to make similar payments to 
the defendants and not the plaintiffs. Underteuch circum- 
stances it cannot be held that the plaintiffs have a right. 
• Which can be enforced by a suit in thj Civil Court. In our 
opinion the view taken by the Court of first instance was 
fight. We allow the appeal, set aside the decree of the 
lower appellate Court, and restore* that of the Court of 
first instance. The appellants will have their costs here 
and in the Court below. • 



SAHARANPtJR. Second Appeal No. 205 of 1906. May 2k 

Atmanand and others (Defendants) ... Appellants, 

v. • 

Brthm Narain (Plaintiff) and Ikram Alt 
Khan ^Defendant)... ,.. ... Respondents. 

Civil Procedure Code, s. 30— Partite— Permission given to 
manager of wtregittered religious society to sue on behalf 
of the society — Pre-emption — Co-sharer — Oumer of plot of 
grove land not atsessed to revenue. 

Held 'that there is nothing in section 30 of the Code of 
Civil Procedure to prevent »i>0'.irt giving permission to the 
manager of anunregisteied religious society to sue in his own 
name on behalf of the society. 

A Hid also that the owner %f a plot of prove land not 
i assessed to revenue is not a co-sharer in the village so far as 
rights of pre-emption are concerned. Alt Hu*ain Khan v. # 
Tasadduq Husain Khan (Weekly Notes, 1906, p. 219, distin- 
guished. . • • 

The facts of tbis case sufficiently appear from the judg£ 4 
ment of the Court. 

Jogindro Jsjath Chaudhri, for the appellants. ■ 

Moti Lai Nehru and SaSsh Chwfdra Bane>ji, for the 

respondents. 

• _ 

G biffin, J.— A sale of % zamindari share in mauza 
Jagj it pur gave rise to the suit for pre-emption brought ^y 
tye plaintiff, wbp styled himself in the plaint the mana- 
ger of the Akhara Udasi Khurd, Which is, I understand, a 
society of religious mendicants, on the allegation that the 
plaintiff as manager of the society was a co-sharer in fee 
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riliage-abtfielAme of the sale, and under the conditions of # 
the^ wajilnul-arz had a preferential right to puachase the 
share as against the* defendant vendee, who is not aco* 
sharer* in the village. The society is not a registered one. 
The plaintiff obtained the permission of the Ooart under 
section 30 of the Code of Civil Procedure to institute the 
suit. The defendant vendee deniedt he right of the plain- 
tiff to* institute a suit for pre-emption and also pleaded that • 
he, defendant, was a co-sharer in the village and plaintiff 

• had no preferential right. Both the Courts below agreed 
% that the suit could be maintained. The first Court, however, 

dismissed the suit holding that plaintiff and defendant 
ajere on the qame footing, and plaintiff could not claim 
pre-emption. The lower appellate Court held that the 
defendant, as the owner of a plot of grove land only, which • 
was not assessed to revenue, could not be regarded as a co« 
sharer, Ad therefore could not resist the preferential right 
of the plaintiff. The points raised in second appeal are — 

• whether the suit has been properly instituted, and whether 
the Court belgw was right in holding that the defendant 
was not a co-sharer. Another ground taken wa% that the 
plaint does not show that the plaintiff himself was a mem- 
6er of the society. I thinft. however, it may be taken for 
granted that the plaintiff, who is described as a Mahant and 
as a manager of the society, is also a member of it. I have 
listened to an ingenious and subtle argument as to the 
construction to be placed upon section 80, Codf of Civil 
Procedure, to the effect that it contemplates suits instituted 
by persons who individually have a complete right of suit, 
and that it doss not apply to a body of persons who could 
only sue collectively, not individually. No authority has 
been shown to me in support of the construction which the 
learned advocate for the appellant would put upon it, and 
it does not appear to me that the section will bear that 
construction. As to whether the defendant, who is the 
owner of a plot of grove land not assessed to revenue, is ft # 

• is not a co-sharer in the village, the rulings quoted in the 
judgment of the Ooart below were sufficient authority for 
the view taken by that Court. Tie ruling in Ali Husain 
W Vhan v. Tasaddry Husain Khan (Weekly Notes, 1906, p. 
219) to which I am referred to on behalf of the appellant, 
is easily distinguishable from the present cast. The appeal 
is dismissed witb colts. • 



AiLIGARH. Second Appeal No. 145 of 1908. May 22. 



Act No. IX of 1887 (?*ot>i*ci*l Small Cause CourU Axt) 

sch. II, art. 41 — Suit of the nature cognizable fty* 

Court of Small Cause* — Suit for contribution — Appeal 

Civil Procedure Cod*, $. 686. 

Held that a suit brought by one of several co-Judgment, 
debtors for contribution in respect of certain costs which hi 
alone had bee* compelled to pay was not a suit Which was 
excluded from t]ie jurisdiction of * Court of Small Causes. 

The facts of tip case sufficiently appear from the judg- 
ment of the^pourC 
# Oulzari Ipl, for the appellant. 
Abdul Raooft for the respondents. 

Banbrji, J.— A preliminary objection has been taken 
to the hearing of the appeal on the ground that the suit was 
of the nature cognizable in a Courtjof Small Causes. 

It is contended on behalf of the appellant that the suit 
is excluded from the cognizance of a Small Cause Court 
by article 41 of schedule II of the Provincial Small Cause 
Courts Act. In my opinion that article is not applicable 
The plaintiff 's case was that one Khairati Lai brought a 
suit for partition against the* present plaintiff and the de- 
fendants, and obtained a decree for partition and costs ; that 
costs amounting to Rs. 849-8-0 were awarded jointly against 
the plaintiff and the defendants, and that the said costs 
were realized from the plaintiff^ alone by execution of the 
decree. The £laintftf accordingly claims contribution in 
respect of costs from the defendants. Unless article 41 o! 
schedule II applies, the present suit was cognizable by a 
Court of Small Causes. That article provides for a Buit for 
contribution by a sharer in joint property in respect of a 
payment made by him of money due from a co-sharer. The 
present claim is not one by a sharer in joint property for 
contribution in respect of tf payment made by him for his 
co-sharers. There wad a decree against several persons and 
the suit is by one of the judgment-debtors to obtain contri- 
bution for costs awarded against all of them. The suit is 
jiot, therefore, of the nature contemplated by article 41. Ne 
other article of the schedule is applicable, nor has any been 
referred to. The preliminary objection must, therefore, 
prevail. I dismiss the appeal with costs. 



June IS. 
Appellant, 



Boshan Lai (Plaintiff; 

v. 
Ram I*al and others (Defendants) 



..* Appellant, • 
.... Respondents, 



AGRA. Second Appeal No. 850 of 1906. 

Ohhannn Lai (Defendant) 

v. 
Asharfi Lai and another (Plaintiffs) ... Respondents.. 

Act No. XVIII of 1878 {legal Practitioners' Act), 1.28— 
Pleader — Agreement to allow legal fee* to beset off against 
money advanced to a pleader by a client ' 

A client advanced certain money to a pleader who subset 
qoently appeared for the leakier in various cases. On Buit Ttf 
the lender to recover his -loan *he pleader set up an agreement 
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entitling him to set off against .the money borrowed his .feet # 
for professional services. Held that the pleader w,as entitled 
to a set-off in the shape of reasonable remuneration for ser- 
vices actaal ly>render#d although there was no such agreement 
as required by the Legal Practitioners' Act, section 28. Raghu- 
nath Saran Singh v. Sri Ram (1. L. R., 28 AIL, 764) and 
. JUn-uddin v. Karim Bakksk (I. L. R., 12 All., 169) referred to. 

The facts of this case sufficiently appearlrom the judg* 
meat of the Court. k • 

M. L. Sandal, for the appellant. y 

• •• 

Kedar Nath, for the respondents. e 

Griffin, J. — One Jawahir Lai, the 'respondent, who 
was a pleader commencing practice at Agra, borrowed a 
sum of Rs. 1,200 from Chhannu Lai, the present appel* 
lant, and executed two promissory notes for that amount. 
Chbannu Lai instituted a suit.to recover theftamount of the 
promissory notes, and at or about the same time Jawahir 
Lai, with his brother Asharfi Lai, who i/found to be joint 
with Jawahir Lai, instituted^ suit Against Chhannu Lai for 
a declaration that the amount due had been paid out of 
the remuneration payable to* them on account of their 
professional services to Chhannu Lai. Both suits were 
disposed of in one and the same trial by the Court of first 
instance, which decreed Chhannu Lai's suit in part, deduct- 
ing from the amount of hjs«laim the remuneration found 
to be actually due to Jawahir Lai and ^h is brother Asharfi 
Lai, for professional services in cases in which they were 
engaged to appear on behalf of Chhannu Lai. Both 
parties appealed to the District Judge, who has dismissed 
both appeals and confirmed the decree of the Court of first 
instance. In second appeal it is contended on behalf of 
the appellant, Chhannu Lai, that the respondents, Jawahir 
Lai and Asharfi Lai, rely upon sf special agreement ; that 
this special agreement, not being in ^writing, was in con- 
travention of the provisions of section 28 of the Legal Practi- 
tioners' Act, and that therefore their suit, which is based 
Upon that special agreement, is not maintainable. Further, 
objection is taken that the suit brought by Asharfi Lai and 
Jawahir Lai is bad for misjoinder of parties. As to this 
objection, it does not appear that ChhannttLal was in any 
way prejudiced by Asharfi Lfl appearing as a plaintiff 
In the suit in which Asharfi Lai was undoubtedly interest- 
ed as a member of a joint Hindu family. On the question 
as t# the interpretation of section 28 of the Legal Practi- 
tioners* Act, I am referred by the learned vakils for the 
parties to the ruling in Rxghunnth Saran Singh v Sri Ram 
<I. L. R., 23 All., 764), in which it was held:— "The 
liegislature intended by this section tbat all special agree- 
ments between a pleader and his client should be in writing, 
signed and filed according to the provisions of the section* 
It intended** the same time to leave the pleader his full right 



to reosver from his client his reasonable and proper fees fey 
work actually done for tt\e client and also all money duly atfcl 
properly disbursed on his behalf, if a pleader relies on an < 
express or special agreement, he must prove one msuje in 
accordance with the provisions of the section." Furtberon 
in the same judgment the ruling reported in Razuttd-din r, 
Karim B>ikh$h (I.L.R., 12 All., 169) is quoted with appro* 
» val. in the latter ruling Mr. Justice Straight holds, in 
regard to sections 23, 29 ard 30 of the Legal Practitioners' 
Act, that " what these sections, in my opinion, did was to 
make provision for agreements made between pleaders • 
and their clients which relate to the payment of remuhera* 
tion in excess of and apart from the amount allowed in the 
taxation." This being the intrepretation put upon the 

• provisions of section 28 of the Legal practitioners' Actty 
a Division Bench in this Caurt in a ruling which has been 
approved by a Full Bench, I am bound to follow it. ■ The 
alleged agreement is set out in paragraphs 1 and 2 of the 
plaint filed by Asharfi Lai and Jawahir Lai, and according * 
to this agreement the sums due to them a* their fees in 
cases in f hich vakatatnamas were filed, were to be set off 
against the loan to Jawahir Lai. This appears to hare 
been an agreement relating to the manner in which pay- 
ment for future services was to be made, and possibly, 
were the matter r<»a integra, I would be inclined to hold 
thai; the agreement is not a valid one, not having been, 
made in writing and signed and filed as provided for by 
section 23. 1 am, however, as said above, bound to follow 
the interpretation put upon the section in the ruling referred 
to above. It has been found as a fact that the defendants 
did render professional services to Chhannu Lai, and the 
amount due to them on account of these services has been 
proved by the certificates filed in each case. The fact of 
their engagement is also proved by the production of the 
vakalatnama which provided that they were to be remuner- 

% afcd at the legal fees. In my opiniSn the grounds taken 
by the appellant must fail, and 1 must therefore dismiss • 
this appeal, the appellant to pay respondents' costs. • 



SAHARANPUR. 



First Appeal No. 127 
of 1905. 



July 4. 



Budh Singh and others (Defendants). *. Appellants, 
Parbati« Plaintiff) ... ... Respondent. 

Zaud-holder and tenant— Occupation of building site in abadi 
— Erection of permanent buildings—Suit for ejectment*- 
% Act No. V o/ # 1882 {Indian Easements Act)%. 60. 

The defendants were found on fhe evidence to be tenants 
at will of the plaintiff of land in the abadi, the land having 
been allotted to their ancestors on condition of their render- 
ing service as patwaris. The defendants had ceased to perforin 
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the duties of patwarisYbut still occupied toe land«anjl < had # 
built houses thereon of a permanent character. Held on suit 
by ittw zamindttr t-> eject the defendants, who had denied the 

• saraindar's title, that the principles laid down iwBeni Ham Y. 
Rundctn Lai I. L. R , 21 Alt., 4i»6> applied, and that there *as 

# ho sach conduct ou the part of tli6 zamindar as would justify 
the inference that she*had contracted that the rigi.t of tenancy 
under win h the defendants originally obt-iined possession oi 
the land should be changed into a permanent right of occupa- 
tion ; nei'-her could the defendants pray in aid section 60 of the 
Indian* Easements Act, 1882. Held also that the acquisition m 
|>end ng the suit by one of the defendants of a enure in the 
village in which the Ian J in suit was situate did not give the 

9 defendants any title to retain possessiou <f the site in the 
abadi from * hich the plaintiff was suing to eject them. 

. The facts of this case sufficiently appear from the judg- 
ment of the (jourt. 

Jogindro flath Chaudhri, Moti Lai Nehru, Gkulam Muj- 
taba and Mohan Lai i?ehru, for the appellants. * 

KarUmat Hiuoin and Sundar Lai, for the respondent. 

m Knox, Acting C.J., and Dillon , J.— The suit, out of 

which this appeal has arisen, was brought by the plaintiff 
respondent fof possession of certain plots of land by demo- 
lition of a house and removal of the materials The plain- 
tiff came into Court alleging that she is, in consequence of a 
partition, proprietor of a separate share in Lohari, and that 
the defendants are* her tenants ; that the ancestor of the 
defendants had been allowed to settle in the village an4 to 
occupy plot No. 8 in the kha^a in the settlement of 1862 
as a dwelling bouse and to hold possession of plot^fo. 99 in 
the same khasra for the purposes of a shop and tying up 
of tfceir cattle as tenants ; that about 10 or 11 years ago the 
plaintiff appointed defendant No. 1 as her karinda and put 
him in charge of Lohari circle, and that in his capacity of 
karinda. the defendant had full control over plaintiff's share 
in the inhabited part of the village as well as in the waste' 
lands ; that about 8 or 9 years ago the defendants encroached 
on plots Nos. 71 and 72, ^hich are at the back of plgt 
No. 99, by extending their dwelling house in that direction. • 
The plaintiff did not object to their doing this, while defend- 
ant No 1 was her karinda, «but now that he is no longer so 

w gnd also because the defendants had denied her title to the 
land in question, she brings this suit for ejectment and 

• possession. The defence was that the defendants and their 
ancestors have been, living in this village for over fifty 
years, that they are not and never have* been ordinary 
tenants at will, that the ancestors of the -defendants were 
pat waris in this village, £nd with the consent of the former 
owners and zaraindars, who were Muhammadans and from 
whom the plaintiff is a transferee, they |>ermanently took 
up their residence in the tillage ; tha^ all the plots in dispute 
have been in their possession in their capacity of patwaris ; 
£Lat the plaintiff and h< r predecessors admitted the per. 



aaianeut nature of their poMsession- that the defendants and 
their predecessors relying on this admission and with tfye 
knowledge and acquiescence of the plaintiff and her pre- 
decessors built houses at the cost of Rs. 10.003, and that 
the v, are not, therefore, liable to be ejected. It is of great 
importance to bear in mind the position that was taken op 
in the Court be^ow* because at the hearing of the appeal 
before us it wasuargued by the learned advocate tor the 
appellant thj^t the defendants were licensees, and that it 
having been found by the Court below that the defendants 
had erected buildipgs at a cost of four thousand rupees, 
plaintiff could not, under rtie provisions of section 60 of tlje 
Easements Act, sue for ejectment. It was further argued 
that the defendant, Budh ^ingh, was now by our judgment 
*n First Appeai No. 222 of 1905 (Weekly Notes, 1907 ? p. 221) 
himself a co-sharer in the village, and that as such he was as 
much entitled te«build on any part of the common land as 
plaintiff herself. It was, further urged that even if we held 
that defendants were tenants, plaintiff had no cause of action 
because the defendants h»d not denied her title as owner. 
In reply it was urged for the plaintiff respondent tha r the 
position that the defendants were only licensees had been 
taken for the first time at the heating of this appeal, and 
that it was inconsistent with the case ihat had be-n set up 
by the defendants jp. the Court below, where it bad been 
alleged by them that they had a permanent tenancy or 
grant in perpetuity ; that even if defendants had originally 
got possession of the 'and as licensees from the plaintiff's 
predecessor?, the plaintiff as transferee from them was not, 
under section 59 of tl^e Easements Act, bound by such 
license, and finally that the evidence relied on by the plain- 
tiff as constituting a denial of her title, did expressly and 
specifically challenge her rights a* owner of the land in 
dispute. It will be seen from what we have stated above 
that the principal points for determination in this appeal 
are— (1) What was the status of the defendants' ancestor 
when he first settled in the village ? (2) If the status be only 
that of an ordinary tenant, does the fact that defendant 
No. 1 recently (after the filing of the suit) became a en- 
snare* entitle him to resist the plaintiff's claim for 
possession P (8) Has there been such a denial of the 
plaintiff's title as to give her a cause of action ? 

To deal with these pleas in the above order. •The 
-first plea is really the important one, and the whole 
ease turns on our finriicg on this plea. The plaintiff has 
•throughout alleged, and still alleges, that the defendants 
4tre mere tenants at-will. The account which she gives of 
their entry into the village is a probable ono and j* to a 
great extent confirmed by what the defendants my. They 
were invited into the village as patwaru and given a spot 
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on which to live, on condition of their performing this duty, < 
m., the duty of the patwari of the village. The present 
patwari, Bakhtawar Singh, who has been patwari for the 
last sixteen or seventeen years, would be manifestly in a 
position to know something about their status : to acquire 
such knowledge is part of his work as patwari and lies within 
the range of his ordinary duties. The dtf .ndants in cross- 
examination put questions to him and /Jlicited from him 
that he had beard that the grandfather of Budb«Singh was 
the patwari of the Tillage. The defendant, .Budh Singft, 
makes some very important statements In his evidence 
which will be found on page ^ of the appellant's book. 
When asked about bis origin he replies :— " My ancestors 
have been living in this village for four generations. They 
have been living there not only from the time of Baldeo 
Sahai but also from the time of the Saiyids. I am a tenant 
of Mueammat Parbati. I am a tenant of hers as regards 
the houses situate on her lan*. and* a tenant of Sundar as 
regards the houses situate on her land. I do not render any 
service as a tenant of Parbati. J am a karinda of Musam- 
mat Parbati. 1 was in charge of the management of the 
mauza Lohari for one year/' 

The learned advocate for the appellants tried to explain 
away this evidence by arguing that the word " ryot," which 
occurs therein, and which has been translated " tenant' 1 does 
not necessarily mean a tenant as understood in the Land 
Revenue and Tenancy Acts. The obvious answer to this 
argument is that the word as ordinarily used and ordinarily 
understood in these Provinces does mean an agricultural 
tenant : it is in our experience the word invariably used to 
connote the relation of tenant to a land-holder. No other word 
was suggested as being the word generally used for this 
purpose. It might be urged that there is nothing to show 
that Budb Singh's ancestors ever paid money rent to the 
amindar8, but the payment of money rent is not the only 
*ign of a tenant Tenants who render service to tbe land- 9 
holder are tenants through the service they thus render 
(compare section 4, el. 3 f of Act No. II of 1901). Fur- 
ther, there is the statement made by the frieader fqr the 
defendants to be found at page 11 of the respondent's book 
ip *hich he stated " that at the time of construction of the 
houses sought to be demolished, the defendants were not 
the zamindars, but that they were his (zamindar's) per- 
manent ryots ; that till the time they (defendan ts) purchased 
the zamindari they remained the ryots of the zammdar for 
tbe time being ; that they were the ryots of the plaintiffs 
also, and that their status as a ryot wSs such as has been 
mentioned in the written statement." Considering all this 
evidence and all that has been urged on oehalf of the defend- 
ants, we find that the defendants are tenant^at will of the 



land itf dispute. We find that tbe land was allotted to» 
them on tffe condition of their render jng service as patwuto, 
and that though they and tbeir predecessors in interest 
have ceased to occupy that office; they still are tenants at 
will. They have set up the position that they are per- 
manent tenants, and, as such, not liable to be disturbed. 
It is so far as our experience goes, and the contrary has not 
* been shown, a very unusual thing to find a person who has 
no other holding in the village than a plot in the abadi 
a permanent tenant. Such a holding implies a grant of 
some kind, and it was for the appellants to have established 
such a grant This they have failed to do. At the time 
when the suit was brought, upon our finding recorded above 
the plaintiffs were, unless the defendants could show ac- 
•quiescence or some similar plea, entitled to call upon the 
defendants to quit their holding on the ground that^he pur- 
poses for which the holding was required no longer existed. 

The suit out of which this appeal arises was instituted 
on the 7th of March 1903. On the 3rd of June^Budh Singh, 
the principal defendant, purchased a certain specified share 
in Lohari. # 

Was the plaintiff's position is any way altered by thi* 
belated purchase on the part of the defendants P We think 
not. We find that she was still entitle* to interfere and 
obtain restoration of the land to its former condition. See 
the rulings in Dowlat Ram v. Tara (S. D. A., N.-W. P., No. * 
148, dated 18th June 1866, p. 12) and Dulee Chand v. Mutam- 
mat Sahiba (S.D. A„ N.-W. P., No. 532, dated 29th June 1870). 

But it is urged by the learned advocate for the appel. 
lants that the plaintiff or her predecessors in interest 
must by their conduct be held to have acquiesced in the 
erection of these buildings and are, therefore, equitably 
estopped from enforcing their removal. It has been very 
clearly laid down by their Lordships of the Privy Council 
,hf BeniEamY. gundan Lai (L L. IR, 21 All., 496) that a 
lessor is not restrained by any rule of equity from bring- • 
ing a suit to evict a tenant, the terms of whose lease hav§ 
expired, merely by reason of that tenant's having erected 
permanent structures on the land leased, such buildingf 
having been within the knowledge of the lessor and there 
not having bedh any interference on his part to prevent it 
As their Lordships point ant :— " Itf order to raise the 
equitable estoppel which was enforced against the appel- 
lants by both the appellate Courts below, it was incumbent 
upon the respondents to show that the conduct of the owner' 
whether consisting in abstinence from interfering, or in 
afitive intervention, was sufficient to justify the legal in- 
ference that they hae), by plain implication, contracted 
that the right of tenancy, under which the lessees original- 
ly obtained possession of the land, should be changed into 



Digitized by 



Google 



284 



WEEKLY NOTES. 



[Aoecsr 21, 1907; 



a'perpetual right of occupation." It is true that tbil was 
a ca*fll in which* a tenant held under* a lease which* h ad ex- 
pired by the time the suit was brought, but the principles 
laidMown appear to us to apply with equal force to the 
case before us. There is no doubt that the learned advocate 
for the appellants has felt all these difficulties which 
surround his position, and that they have led him to adopt 
the argument that the appellants were not tenants but 
licensees holding under a license from the predecessors in 
interest of the respondent. This view of the case was never 
raised in the Court below. The deposition of Budh 
Singh himself to which we have already referred is opposed 
to such a view and it is a view which up to the present has 
not found favour in this Court (Weekly Notes, 1902, p. 60). 

The view which we have taken, t.*. f that tjie plaintiff 
is land-fcftlder and the defendants are tenants at will whom 
she seeks to eject on the ground that they are no longer 
required to, and do not, perform the services for which 
they obtained^heir holding, renders it almost unnecessary to 
consider the third plea, but after considering the evidence 
we «do find that on more than one instance the defendant* 
nave challenged plaintiff *s title, thus giving her a cause of 
action and a right to call upon the Civil Courts to eject the 
defendants. * 

# We accordingly dismiss the appeal, but under the special 
circumstances direct that each party bear his #wn costs 
throughout. This order of ours is without prejudice to the 
rights, whatever they may be, acquired by the appellants 
under their purchase in June 1903, should they hereafter 
proceed to partition, 



8HAHJAH ANPUR. First Appeal from 
Order No. 124 of 1906. 



July & 

Appellant, « 
kb8pohdent. 



Salif Ram (Defend Airfl 
* v. 

Brij Bilaa (Plaintiff) 

Civil Procedure Code, s. 562— Remand— Appeal from order- 
of remand after decision of the etrit in accordance there* 
with. 

■ Held that no appeal will lie from an order of remand passed 
under •section 568 oi the Coge of Civil Procedure if such 
appeal is filtd after ?he suit bag in compliance with the 
order of remand been decided and no appeal is preferred from 
the decree in the suit. Madhueudan Sen v.Jtamini Kant Sen 
(9 C. W. N., 895) followed^ Hameswar Sxngh v. Sheodin Singh 
(X. L. H ., 12 All., 510; distinguished. 



> The facts of this case svfficwntry appear from the 
udgment of the Court. 

Quhari Lai, for the appellant. 

Jogindro Nath Chaudhri and Kedar Hath, for the 
respondent 

Knox, Aot^ojO. J. f and Richards, J.— This is anap- j 
peal from an ordenof remand. The suit was a suit for pre- 
emption an4.cn the 8tr^ of June 1906 t*e Court of first in- 
stance dismissed the suit. The plaintiff appealed, and on the 
10th of September 1906 the suit wis remanded. On the 
9th of November 1906 the Qourt of first instance on remandV 
decreed the suit. The piesent appeal is not taken against 
the decree that was made on the 9th of November 1906. It 
jS an appf al filed aga : nst the order of remand, and the appeal 
was not filed unM after the* decree of the 9th November; 
1906 was Actual'* made. The appeal was filed en the 1st. 
December 1906. The appelant appeared on the bearing, o£ 
the stvt on remai d. A prel'm'naiy objection is now raised 
bv Mr. Kedar Nack on behalf, .of the respondent that t£e> 
present app eal cannot be su^ai ned under the circumstance* 
mentioned. Be has cited the case of MadhnsvdanjSew Vj 
Kamlni Kent Sen (9 C. W. N., 895). in this case, under 
circumstances which cannot be^ distinguished from the case, 
before us, a similar preli minary objection was taken and 
alio wed by the Cow t. Mr. Gulzaii Lai on the other side cites 
the Full Bench Ruling of Bam&wor Singh v. Sheodin 
Singh (I. L. R., 12 All., 510). In that case there bad been an 
order of remand ; the suit bad been reheard by the Court of 
first instance who had made a decree. There was a second 
appeal to the lower appellate Court, which confirmed the 
decree of the Court of firsUinstance, and then there was an 
appeal against the second decree of the lower appellate 
Court. The Court there allowed the appellants to question 
the order of remand, but the appeal in that case was an ap- 
A peal from a final decree and not an appeal from an order of 
remand. The case, therefore, is quite different from the 
present a nd does not apply. If we are now to hear this ap- 
peal, the decreg that was made on the 9th November 1906 
wouftf still remain. JBaving allowed that decree to be made 
the proper course was to appeal against that decree and at 
the hearing of the appeal to take such exception to the order 
of remand as the law permits, as was done in the Full f^nch 
case to which we just now referred. We allow the prelimi- 
nary objection, and in consequence we dismiss the appeal 
with costs. 
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MORADABAD. 



Criminal Revision 
No. 754 of 1906. 

Emperor v. Ganga Prasad. 



July 20. 



Act No. XLVof 1860 {Indian Penal Code), s. 499— Act $o. I 
o/1872 (Indian Evidence Act), tt. 105 and ^—Defama- 
tion — Witness— How far witness protected when giving 
evidence. \ 

If a witness whilst giving evidence makesw* statement 
concerning any person which amounts to defamation, he miur 
be prosecuted under section 499 of the Indian *Penal Code in 
respect of *uch statement, and it lies upon Turn to show that 
the statement which he has made falls within one or other 
of the exceptions to section 499 of the rode, or that he is pro- 
tected from prosecution by the proviso to section 132 of the 
Indian Evidence Act, 1872. 

So held by Knox, Acting C.J., and Airman^ J., Richards, 
J., dissentiente. • 

Baboo Gunnesh Dutt Singh v. Muqneeram Chowdhry (11 B. 
L. R., 32 1) distinguished. / ank of England v. ^agliano brother* 
(1891, A . C, 107 , Norendra I^ath Si/car v. Kamalbasini Dasi 
(L. R, 231. A., 18), Bobinson v. Canadian Pacific Railway 
Company (1892, A. C, 481), Quetn v. Pursoram Dots (3 W. R., 
Cr. K., 45), Sealy v. Ham Narqin Bose (4 W.R., Cr. R , 22), 
Manjaya v. Setha Shetti (I. L. IT, 11 Mad , 477), Queen-Em* 
press v. Babaji (1. L. R„ 17 Bom., 127), Queen-Empress v. 
BalkrisAna Vxthal d. L. R., 17 Bom.. 573), Bhikumber Singh v. 
Becharam Sircar (1. L R., 15 Calc, 264), Woolfun Bibi v. 
Jesarat Sheikh (1. L. R.. % H Calc , 262), Da won Singh v Mahip 
Singh (I. L. K M 10 All.. 4?5) and Queen-Empress v. Gajadhar 
(Weekl y Koten, 1890, p. 170fr«ferred to bv Knox, Acting CJ. 

Gavtesh Dutt Singh v. Mugneerrm Choudhry (11 B. 
L R., &21) distinguished. Green v. Delanney (14 W. R., Cr. R , 
27), Queen Empress v. B*>lkrishna Vithal (I. L. R„ 17 Bom., 
573;, In re Nagarii Trikamji (I. L. R., 19 Bom., 340 \ Angada 
Bam Shaha\. Nemai Chand Shaha (1. Jj. R , 23 Calc.,8fi7), 
Abdul Hakim v. Tej Chandar Mukerjt (I. L. R., 3 All., 815), 
Bank of England v. Vaglinno Brothers (1891 A. C, 107) and 
Norendra Nath Sircar v. Kamalbafini Dasi (L. R., 23 I. A., 
18) referred to by Aikman, J. 

Per Richards, J. — A prosecution for defamation under 
section 499 of the Indian Penal Code^will not lie against a 
witness in respect of any statement made by him in the course 
of giving evidence, even if such statement may be not 
relevant t«> the matter under inquiry. Baboo Gunnesh Dutt 
Singh v. Mugneeram Chowdhry (11 B. L. R., 321) followed. 
Abdul Hakim v. Tej Chandar Mukerjid. L. K., 3 All., 815 and 
Isuri Prasad Singh <v. Umrao Singh (I.L.R., 23 All., 234) 
referred to. 

One Ganga Prasad was a witness for the defence on the 
trial of one Birbal for theft. When put into the witness 
box he was asked what he knew about J3irbaPs case. He 
replied that he knew nothing ; but he added of his ,own 
accoad that he knew that Birbal had stolen his watch eight 
years previously and that he had had to give ten rupees to one 
Banke Lai, whom he pointed out as one of the persons 
present in Court, before he got the watch back. He said 
further that " if his (pointing to Banke Lai) bouse was 
searched, thousands of rupees' worth of stolen property 
would be found." It was found that^ Banke Lai was a 
tefcpectable zamindar, and that he was drag contractor for 



, the Moradabad District and paid Rs. 400 as iaoome tax. 
Banke Lai prosecuted ganga Prasad for defamation # in 
respect of these statements. Ganga Prasad was tried by the 
Joint Magistrate of Moradabad, was convicted, and was 
sentenced to three months' simple imprisonment and a fine 
of Rs. 500. From this conviction and sentence he appealed 
to the Sessions J udge, by whom his appeal was dismissed. 

* Ganga Prasad then applied in revision to the High fcourt 
upon the main ground that he was protected as regards the 
words used by him with reference to Banke Lai by his 
position as a witness. The application came on for hearing 
first before Aikman, J., sitting singly, who referred it to a 
Bench of two Judges. It then came before Knox, Acting 
C.J., and Richards, J., who differed in opinion as to how 
• far the law in India gave protection to a witness, and 
accordingly* the ca«e was, under the provisions of section 
439 (1; read with section 429 of the Code of Criminal Pro- 
cedure laid before AiKman, J., for Ms opinion. The three 
opinions are given below. 

Alston, for the applicant. 

O'Conor and Gokul Prasad, for the complainant. • 

Richards, J. -In this case one Ganga Prasad applies 
for the revision of the conviction under 'section 500 of the 
Penal Code and a sentence of fine and imprisonment It 
appears tljat one Birbal was being tried for an offence 9 
under section 379 of the Indian Penal Code. Ganga Prasad 
was called as a witness for the defence, and he thereupon 
made some remarks of a defamatory nature concerning one 
Banke Lai. Banke Lai then instituted the present prosecu- 
tion against €tanga Prasad under section 500 of the Indian 
Penal Code, and the prosecution resulted, as already 
stated, in the conviction of Ganga Prasad. It has been 
contended on behalf of Banke Lai that the words spoken 
9 b$ Ganga Prasad were so irrelevant and foreign to the 
charge against Birbal that we ought to hold that the words » 
were not spoken by Ganga Prasad in his capacity as a witfc 
ne88atall, and furthermore that some of the words spoken 
were spoken by Ganga Prasad after he had left the witness* * 
box. As to this last allegation, it is by no means clear 
on the evidenct what it was that Ganga Prasad said after 
he had left the box, and I dm not thirfk that it is possible 
to separate these remarks from the other remarks he made 
while he was in the witness Jjox. No doubt, under certain 
circumstances, a Court might hole? that the statements of 
a man made even in the witness box were noj made in* the 
capacity of a witness, and in such a case an accused person 
might be convicted unter section 500 of the Indian Penal 
Code. The Court, however, ought in my opinion to bp 
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very slow to find that the statements of a witness mjide in 
the, course of .his examination or # cross-examination were 
not made in his capacfty as a witness, and it is quite clear 
upcjn the authorities that the strict relevancy of the state- 
ments to the matteA in issue is not a proper test. In the 
present case I consider that Qanga Prasad is at least enti- 
tled in this criminal prosecution to the benefit of the doubt, 
and that we ought to hold that the statements he made « 
. were made by him in his capacity of a witness. 

% The important question remains -Is it sufficient for 

Ganga Prasad to answer the charge against him by sim- 
UJy saying :■#-" The words I spoke were spoken by me in 
my capacity as a witness," or is it Qecessary for him, upon 
proof that he spoke the words, to bring himself within one # 
of the exceptions mentioned in section 499 of • the Indian 
Penal dRde ? Section 499 of the Iudian Penal Code pro- 
vides that " whoever fry words either spoken or intended 

• to be read or by signs or by visible representations makes 
or publishes^ny imputation concerning any person, intend- 
ing to harm, or knowing or having reason to beyeve that 
su«h imputation will harm, the reputation of such person, 
*s said, except in the cases* hereinafter excepted, to defame 
that person." Tnen follow ten exceptions. Exception 9 
provides as follows :— •' It is not defamation to make an 
imputation on the character of another provided that*tbe 
imputation be made in good faith for the protec^on of the 
interests of the person making it or of any other or for the 
public good." There is no express exception protecting a 
person making defamatory statements on the sole ground 
that they were made in the capacity of a witness. Section 
79, however, provides that " nothing is an offence which 
is done by any person who injustifieti by law, or who by 
reason of a mistake of fact, and not by reason of a mistake 
of law, in good faith believes himself to be justified by law 
in doing it." It is atgued in support of the convicti8n # 
• that the Code clearly lays down what is defamation, and 
Jhat unless a person who has defamed another can bring 
himself under one or more of the exceptions to section 499 
% # he ought to be convicted ; that the Court ought not to go 
outside of the Code, and that if the Legislature had intended 
' * to confer absolute privilege on a witness^it would have 
introduced a specizA exception to section 499. The argu- 
ments on the other side are that the Legislature could never 
have intended to throw the onus on a witness of bringing 
"himself within the exceptions, an onus which in many 
cases would be most difficult to discharge, and that the 
opening words of section 79 u justified by law " do in fact 
provide the exception which is omitted from section 499. 
It is absolutely clear that in England words spoken by a 



witness are absolutely privileged. This is so clear that it is 
quite unnecessary to deal with the authorities in detail. 

In Dawkins v. Lord Rokeby (L. R., 7 H. L.) the question 
arose* whether this immunity applied to the statements made 
i)y a military man in the course of a military inquiry. It 
was h^ld that \t did. and that evidence of the falsehood and 
malice of the words was immaterial and irrelevant. T~e 
House of Lords cAsulted the Judges and their answer was 
given by Kelly, Vb. :— M A long series of decisions has 
settled that no action will lie against a witness for what he 
says or writes in»giving evidence before a Court of Justice. 
This does not proceed on* the ground that the occasion 
rebuts the primd facie presumption that words disparaging 
are maliciously written or spoken. If this were all, evi- 
dence of exprgss malice would remove this ground. But 
the principle we apprehend Ms that public policy requires 
that witnesses should give their testimony free from any 
fear of being harassed Ijy an action on an allegation, whe- 
ther true or false, that they acted from maliee. The autho- 
rities as regards witnesses in tbe ordinary Courts of Justice 
are numerous and uniform.* His Lordship then proceeds 
to give it as the opinion of the Judges that the same prin- 
ciple applies to statements made before a Court of Inquiry. 

Lord Cairns says:— 4< Now, my Lords, adopting the 
expressions of the learned Jud&& with regard to what I take 
to be the settled law as to the protection of witnesses in 
judicial proceedings, I certainly am of opinion that upon all 
principles, and certainly upon all considerations of conve- 
nience and of public policy, the same protection which is 
extended to a witness in a judicial proceeding who has been 
examined on oath ought to be extended and must be extend- 
ed to a man who is called before a Court of Inquiry of this 
kind for the purpose, of testifying therein in a matter of 
military discipline connected with the army." 

Lord Penzance says :— " I also agree in the view which 
has been stated, but I wish to say one word on the sup- 
posed hardship of the law which is brought Unto question 
by this appeal. It is said that a statement of a fact of a 
libellous nature which is palpably untrae, known to be 
nntrae by him who made \f. and dictated by malice, ought 
to be the subject «f a civil remedy though made in the 
course of a purely military inquiry. This mode of stating 
the question assumes the untruth and assumes the malice. 
If by any process of demqnstration free from the defects 
of human judgment the untruth and malice could be set 
above and beyond all question of doubt, there might be 
ground for contending that the law of the land should give 
damages to the injured man. But this is not the state of 
things under whicjji this question of law has to be deter- 
mined. Whether the statements were in fact untrue and 
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whether they were dictated by malice, are, and always will 
be open questions, upon which opinions may differ, and 
which can only be resolved by the exercise of human judg- 
ment, and the real question is whether it is proper on 
grounds of public policy to remit such questions to the judg- 
ment ot the jury. The reasons against doing so are simple 
and obvious. A witness may be utterly free from malice 
and may yet in the eyes of a jury be o^ ki to that imputa- 
tion, or again the witness may be cleareV by the jury of the 
imputation and may yet have to encounter the expenses and 
distress of harassing litigation. With sjich possibilities 
hanging over his bead a witness cannot be expected to 
speak with that free and open mind which the administra- 
tion of justice requires. These considerations have long 
since led to the legal doctrine that a witness in the Courts of 
Law is free from any action." • 

The decision I have just referred to shows clearly the 
well recognized state of the law in England. In the case 
of Baboo Gunnesh Dutt Singh v. Mugneeram Chowdhry (11 B. 
L. R, 321) the question arose rfs to the liability in India of 
a witness to be sued for damages in respect of evidence 
given in the course of a judicial proceeding. At page 328 
their Lordships say : — " This action has been called a suit 
to recover damages for defamation of character. Their 
Lordships are of opinion with the Hign 1 Court that if it had 
been strictly speaking such an action it could not have been 
maintained ; for they agree with that Court that witnesses 
cannot be sued in a Civil Court for damages in respect of 
evidence given by them in a judicial proceeding. Their 
Lordships hold this maxim, which certainly has been recog- 
nised by all the Courts of this country, to be one based upon 
principles of public policy. The ground of it is this— that 
it concerns the public and the administration of justice 
that witnesses giving their evidence on oath in a Court of 
justice should not have before their eyes the fear of being 
harassed by suits for damages, but that the only penalty* 
which they should incur if they give evidence falsely should 
be an indictment for perjury » 

It is true that these remafks of their Lordships had 
reference to a civil suit, but it is abundantly clear that 
every reason for the protection of a witness against a civil 
suitefor defamation as a consequence of his having given 
his evidence applies a fortiori tQ protection against a crimi- 
nal prosecution for defamation, and more especially in this 
country. Civil suits for defamation in India must, I think, 
to some extent at least, be based upon the fact that the 
Penal Code makes the speaking of defamatory words illegal. 
The very question involved in this application came before 
the High Court of Calcutta in the case of Wool/un titbi v. - 



JesaraJ Sheikh (I.L. R., 27 Calc, 262), and the Co*rt consist* 
ing of Hr Justice Sale and Sir John Stanley, then Jdr. 
Justice Stanley, set aside the conviction, holding that the 
defamatory statements were made by the accused in the 
course of their evidence as witnesses in«a Court of justice. 

The authorities will be found collected in the report in 
this case. There is no binding decision of this High 
Court, although there are some dicta contrary to the view 
I take to be found in the case of Abdul Hakim t. Tej Chan- 
dar Mukerji (I. L. R., 3 AIL, 815) and the case of Isuri 
Prasad Singh v. Umrao Singh (I. L. R., 22 AIL, 234). The 
question is not free from difficulty, but I consider that in 
principle it is ruled by the decision of the Privy Council m 
the case of Baboo Gunnesh Dutt Singh v. Mugneeram Choio- 
' dhry. It would be simply disastrous to^he administration of 
justice in ftiis country if a prosecution Could be instituted 
against every witness who gave evidence in a court of justice 
for defamation. In proper cases wtth the sanction of the 
Court a prosecution can be instituted against a witness for 
giving false evidence. It is hardly conceivable that the 
law whi*h provides for the sanction of the Court being 
obtained as a condition precedent to the institution of a, 
prosecution against a witness tor giving false evidence 
would permit a prosecution for defamation without any 



such sanction. 

• 



I would allow the application* 



Knox, Acting C.J— The facts found, and the facts 
which I am prepared to accept, are that the petitioner was 
witness in the trial of one Birbal for theft. He was cited as 
a witness for the defence, and when asked what he knew 
about Birbal*s case he replied that he knew nothing. He 
added that he knew that Birbal had stolen his watch eight 
years previously, and that he had had to give Rs. 10 to one 
Banke Lai, whom he pointed gut as one of the persons 
# present in Court, before he got the*watch back. If Banke 
Lai's house were searched thousands of rupees worth of « 
stolen property wcfuld be found in it. • • 

It is also found that Banke Lai is a respectable zamin- # 
dar, drug contractor for the Muradabad district, and pays 
Rs, 400 as income tax. 

Banke Lai prosecuted G^pga Prasad for defamation, 

He has been Convicted and the sentence confirmed on 

appeal. He now claims that the words having been spoken 

by him while in the witness t>ox are absolutely privileged 

and asks that the conviction and sentence be^set aside* 

' • • 

I agree w*ith my learned brother that in the present 

case we ought to hold that the statements which Ganga 

Prasad made were made by him in his capacity as a wit- 
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ness, but Itfegret much that I find myself unable to #gree # 
witfc him that # the question which % we have to consider is 
ruled io principle by fhe decision of the Privy Council 
hi the case of Baboo Gunnesh Duit Singh v. Mugneeram 
Choxodhry (11 B L. It. 321). 

The decision of their Lordships is entitled to great 
weight and respect, and had it been given on a matter in 
issue before them I should have followed it unhesitatingly ; • 
but I find that their Lordships themselves say the question 
did not arise for consideration, and I can find no reference 
in the judgment to the Penal Code. Moreover, the Indian 
Evidence Act had not, when this judgment was passed, tw»en 
<*msolidated, # I am therefore forced to consider the question 
virtually as res integra and in the light of the laws which 
govern offences and«evidence in India at the present time. • 
At the same time I accept the worde of their Lordships as 
giving a complete and accurate account of what the law in 
England is on the subject. 

The original judgment of the Calcutta High Court 
which was considered by their Lordships in appeal is to be 
found in 5 W. R., Cr. R., 134, and a perusal of the judgment 
will make it evident that tlje question which we have now 
to consider did not arise in that case. 

The suit was a suit for damages on account of the 
disgrace to which one Ganesh Dutt alleged he had b?en 
Exposed by a false prosecution, in which his life an,d liberty 
had been put in danger at the instance of Mugneeram 
and others, who had been put forward by the prosecution as 
Crown witnesses at the original trial. In the < ourse of 
their judgment the learned Judges stated:— 4< Witnesses 
giving evidence judicially cannot be sued in a Civil Court 
for damages, though they certainly are liable to be punished 
in a Criminal Court for any false and malicir us statement 
that they may make prejudicial to the character or life or 
liberty of any person." • • # 

• These are very general and safe observations and they 
tave theaconclusion open that a witness is liable to be 
punished in a Criminal Court for any false (i.e., perjury ) 

' dhd malicious (i.e., defamatory) statement he may make 
prejudicial to the character, etc., of any person. 

In commenting upon this passage their Lordships of 

• * a 

the Privy Council observed :— • 

«• This action has been called a suit to recover damages 
for defamation of character Trfeir Lordships are of opinion 
wfth^he High Court, that, if it had been strictly speaking 
«uch an action, it could not have been maintained, for they' 
•agree with that Court that witnesses cannot \>e sued in a 
Civil Court far damages in tespect of evidence given by 
them upon oath in .a judicial proceeding. Ttieir Lordships 



hold this maxim, which certainly has been recognised by alt 
the Courts of this country, to be one based upon principles 
of public policy. The ground of it is this—that it concerns 
the public and the adnrnistration of justice that witnesses 
givij}? their evidence on oath in a Court of Justice should 
not have before their eyes the ff ar of being harassed by 
suits for damages j* but that the only penalty which they 
should incur if tWy give evidence falsely, should be an 
indie t ment Jjpr perjury # The precise question now raised 
did not then arise for decision. 

At the time when this trial was held in 1866 the law 
of evidence in India had not been codified. It has now 
been codified, and it appears to me that since the Code 
was enacted, the question is one which has to be decided by 
the Indian Perfttl Code and by the Indian Evidence Act of 
1872, and not by any maxim, however excellent that maxim 
may i e, which ha* been universally recognis-<t in England, 
but has not obtained unrversal c recognition in this country, 
unless indeed it can be shown beyond room for reasonable 
doubt that the question *%s never considered in either 
Code. 

It is true that neither Code in so many words says that 
a witness is absolutely privileged or is not privileged as to 
any statement which hemny ne a^ke in the witness box, but 
the very fact that nc*direct mention of or indirect allusion 
to such a privilege is to be found in either Code satisfies 
me that the Indian Law did not intend to recognize the 
existence of such a privilege. * % Rvpresium facit ceuare 
taciturn" is a maxim that cannot be overlooked in con-, 
struing statutes whether«English or Indian 

The Indian Penal Code in making defamation a 
criminal offence was creating an offence which was not till 
then an offence in India. The caution with which the 
offence was placed among the offences in the Indian Penal 
Code is evident from the four explanations and the ten 
special exceptions or provisions with which it was limited 
and circumscribed. There are also the general exceptions 
contained in Chapter IV of the Code, which, when and 
where they can* be proved to exist, take an act out of 
the category of offences. It is difficult to conceive that 
a maxim, which, as their Lordships say, " certainly has 
been ^recognized by all the Courts in England to be 
one based upon principles of public policy ", could have 
been absent from the minds of the framers of the Code, 
when they were considering this new offence they were 
creating. They could easily have provided for it had 
they intended to make it part of the law among the various 
exceptions contained in the Code. Sections 76 and 79 and 
the exceptions to section 499, if I may use the expression, 
just grazed the point; indeed the latter may from on* 
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point of view be said to entirely provide for it, with one 
exception, and this exception is one created, not by the 
Indian Penal Code but by the Indian Evidence Act, 1872. 
The ninth exception is a very wide one, and if good faith 
might be presumed would cover the case now before 
us. » 

The real difficulty in recognizing thi" privilege appears 
to me to lie in section 105 of the Indjjm Evidence Act, 
which compels a Criminal Court to presume ttfe* absence of 
all circumstances bringing a case within any Of the general 
exceptions in the Indian Penal Code or within any special 
exception or proviso contained in any other part of the same 
Code, and lays the burden of proving the existence of 
such circumstances upon the person accused of the offence. 
But for this section so heavy a. burden of prtof would lie 
upon the prosecution that prosecution of a witness for 

defamatory matter would be abortive. * 
. a * 
The genesis of section 105 is interesting and seems to 
me throws some light upon the question now raised. The 
rule of evidence that prevailed in India on this point when 
the Indian Penal Code was under consideration is for- 
mulated by Mr. Norton in his Law of Evidence applicable 
to the Courts of the East India Company, 2nd Edn., 1859, 
section 592, in the following words:— "Jthe technical rule 
in this; when a Statute in the enacting clause contains 
an exception and fixes a penalty, then the party seeking 
to criminate another under that Statute is bound to show 
that the case does not fall within the exception : but when 
there is no exception within tjje enacting clause, but 
in another distinct and separate clause, or even if it 
be in the same section, but be npt incorporated with the 
enacting clause by words of reference,* the onu$ probandi is 
shifted. It is not then necessary for the prosecutor to do 
more than show that the party whom he arraigns has been 
guilty of the crime in the enacting clause ; and it is for 
the accused to show that the independent exceptive clause 
takes his case out of the danger of the law." 

The Muhammadan Law, which, owingljo the original 
constitution of Criminal Courts in India had much in- 
fluence in such Courts until replaced by Statutes, was much 
more simple and direct, but it was to the same effect. 
According to it when any special plea was raised by a 
defendant the onus probandi rested upon him (see Hukeem 
Wahid Alt Khan v. Khan Bcebee, 3 S. D. A., Rep., 102). 
Act No. II of 1855 did not attempt to deal with the burden 
of proof ; but in the Criminal Procedure 1 Code of 1861, which 
came into force pari patsu with the Indian Penal Code, it 
was provided as follows :— * 



"385. It shall not be necessary to allege in {he charge* 
any circumstances for the purpose of showing* that the t&se 
does not come, nor shall it be necessary to allege th*t the 
case does not come, within any of the General Exceptions . 

contained in Chapter IV of the Indian Penal Code, but 
every charge shall be understood to assume the absence of 
all such circumstances. « 

" 236. It shall not be necessary at the trial, on the 
part of the prosecutor, to prove the absence of such circum- * 
stances in the first instance ; but the accused person shall 
be entitled to give evidence of the existence of any such 
circumstances, and evidence in disproof thereof may then 
be given on behalf of the prosecutor. 

% " 237. When the section referred to in the charge 
contains an»exception, not being one of such General Ex- 
ceptions, the charge shall not be understood to assume the 
absence of circumstances constituting such exception so 
contained in the section, without a distinct denial of the * 
existence of such circumstances.' 1 m 

This was the law for Mof ussil Courts ; but Act No. XVII 
of 1862, which was passed to control the procedure for ffer^ 
Majesty's Supreme Courts of Judicature re-enacted the pro- 
visions just cited and made this very important addition 
(section 27) :— 

" In proving the existence of circumstances as a de- • 
fence unde* the 2nd, 3rd, 5th, 7th, 8th, 9th or 10th Exception- 
to section 499 of the Indian Penal Code, good faith shall be 
presumed unless the contrary appear." 

Section 27 was not repealed by Act No. I of 1872, 
nor even by Act No. X of 1875. It continued to be law 
until Act No. X of 1882 was passed. In the meanwhile 
Act No. X of 1872 had swept away, so far as Mof ussil Courts 
were concerned, the provisions contained in Sections 235, 
2^5 and 237 of Act No. XXV of 4861, and Act No. X of 1882 
•made the procedure for the framing of charges uniform both 
in High Courts and in Criminal Courts subordinate to them. 
But it is evident that the provision contained in section 105 
found little favour at first, especially with the Presidency. • 
High Courts. 

In enacting section 105 the framers of the Indian * • 
Evidence Act appear to have introduced no new law, but 
to have adopted the principle laid down above. 

In any cast, the Indian Evidence Act of 1872 did not 
overlook the question of what privy eges should be accorded 
to witnesses. Chapter IX, sections 122—132, and Chapter 
X» sections 148— X 52, are examples of this, and if it had been 
the intentioutof the Legislature to extend to communica- 
tions made by witnesses in ttie witness box the privilege 
of freedom from being made the subject of a Civil or 
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Criminal trial, they could and would surely have amplified • 
se&Ton 182 of Act No 1 1 of 1872. iCan it be possible that 
prudent men who thought of this p rivilege should have 
losff sight of the privilege now under consideration? It 
seem 8 impossible to answer the question but in the nega* 
tive The absence of enactment is to ray mind conclusive 
that shey omitted it from the Code of set purpose. 

It seems to me then that by introducing such a maxim 

• of English Law as we are asked to do by the learned 
% counsel for the petitioner we should be legislating in such 

a manner as to modify both the Indian Penal Code and 
tye Indian Ifyidence Act of 1872, and this I am not prf pared 
to do. 

Further, it must^not be left out of consideration that* 
the Indian Evidence Act of 1872 was intended* to be and 
is an Act consolidating, defining and amending the Law 
of Evidence. It is afl Act based on the English Law of 

* Evidence modified to suit India. As section 2 of the 
Act shows,«all rules of evidence not contained in any 
Statute, Act or Regulation in force in any partof British 

India were expressly repealed. 

• • 

If the rules of evidence now in consideration may 
be held in consequence of what their Lordships of the 
Privy Council s:ated in Gunnesh Dutt v. Mugneeram Chow4hry 
•(1 1 B. L.R , 321) to have been a rule of evidence which did or 
ought to prevail in India, it was a rule not contained in 
any Statute, Act or Regulation in force in 1872, and was 
expressly repealed by section 2 of the Indian Evidence Act* 
The method, moreover, of construction to be adopted in 
the case of a Code like this has been pointed^ut by Lord 
Herschell in Bank of England v. Vayliano Bro*. (L. R , 
1891, A. C, 107) and approved by their Lordships of 
the Privy Council in Norendra ft a tk Sircar v. Kamalbasini 
Duel (L. R., 23 I. A , 1^) an<f also in Robinson v. Canadian 
# facidc liatlway Company (L. R., 1892, AC,, 481), where* 
they add that resort must be had t*> the pre-existing 
hiw in all instances wheife a Code contains prov sions of 
• doubtful import or uses language which had previously 
acquired a technical meaning. But an appeal to earlier 
• • law and decisions for the purpose of interpreting a Statutory 
Code «an only be justified uqon some such special ground. 
No such special ground appears to exist ^n the present 
case. • 

The case law, while fh favour of the contention raised 

fry ttoe petitioner, still points both ways :— 

• * 

In 18(55 (Queen v. I%r$oram Dys, 3 W. # R., Cr. R. f 45) 

the Calcutta High Court were* asked by Mr. Doyne to extend 

the principles of English Law that a defendant in a cri- 



minal case is not tongue-tied and may make use of any 
remark, however defamatory per ««, with perfect immunity 
and # protection from indictment or action. Kemp and 
Glover, JJ., ruled that the case must be considered as 
governed by the provisions of the Indian Penal Code. Both 
learned Judges who heard the case refused to follow the 
English Law. 



t 



In Sealy v. Warn Narain Boat, Glover, J., refused to 1 
extend the ## provi sions* of section 27 of Act No. XVIII of 
1$62 to MofussU Courts. 

The authorities relied cipon for the opposite view are :— 

(1) Baboo Gunnesh Butt Singh v. Mugneeram Chowdhry 

(11 B. L.R,321). 

(2) Manfaya v. $e*ha Shfitti (I. L. R., 11 Mad., 477). 

(3) Queens Empress v. Baboji (I. L. R., 17 Bom., 127). 

(4) Queen- Empress y. Ba&rishna Vithal (I. L. R., 17 

Bom., 573). 

(5) Bhikumb'r Singh r. Jtecharam Sircar (I. L. R, 15 

Calc, 264). x 

(6) Woolfm Bibi v. Jesarat Sheikh (I. L. R.. 27 Calc, 

262) j and 

Datoan Singh Y+Mahip SingX (I. L. R., 10 All , 425). 

In all these cases the foundation may be paid to be the 
case of Gunnesh Dutt kivgh v. Mugneeram Choirdhry, and 
I cannot find thai; in any of them the attention of the 
learned Judges concerned was drawn to the fact that the 
observations of their LSrdships of the Privy Council *ere 
really obiter dicta; that their Lordships had abstained 
Irom any allusion to the provisions of the Indian Penal 
Code, and, lastly, to the fact that when that case was 
decided the Indian Evidence Act had not been modified. 

All these considerations appear to me to deprive 
Gunnesh Dutt Singh v. Mugneeram Chowdhry of much of the 
weight the observations contained in it, even though 
obiter dicta, would otherwise undoubtedly have, and in 
deal mi g with the cases that*! ollow I shall confine myself 
to any other considerations which influenced the Judges 
in extending this maxim of Euglish Law to India. 

In Munjaya v. Sesha Shetti (1. L R., 11 Mad , # 477) 
Sir A Collins, C.J., applied the observations of Cockburn, 
CJ,, in the case of Seaman v. Nethereliff (L. R., 2 C. P. 
1)., 53) and of Field, J., in Goffin v. Donnelly (L. R., 6 Q. B. 
D., 307) as to the rules of public policy which subordinate 
the interest of the individual to that of a higher interest, 
i «., public justice, Hud referred to an earlier case Bind* 
v. BandKy (I. L. R., 2 Mad., 13) Sheppard, J., relied parti- 
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culatly upon Baboo Qunnesh Dtitt S*ngh v. Mugneeram 
Chowdhry (11 B. L. R.. 321). The Indian Evidence Act was 
not at all considered. , 

In Empress v. Babaji again the learned Judges gave 
«• independent reasons for holding as they did. They 
were content to follow the rulings cited above. 

In Queen-Empress v. Balkriehna Vitha \ Telang, J., began 
by confessing that if the point had Ueen res inteyra he 
would have been of opinion thaf the conviction should 
be affirmed. He continues :—•• I am unable, to adopt the view 
that on any correct principles of construction we should limit 
the meaning of the words of the section of the Indian Penal 
Code defining defamation so as to exclude therefrom any 
evidence given by a witness before a Gourtof Justice. It 
is admitted that the words are'wide enough to include such 
evidence, and I do not think that judicial jntepretations can 
properly limit their scope ei^ier in view of general consi- 
derations about the policy of protecting witnesses from 
being harrassed or of the absence of any prosecutions 
being hitherto instituted in such cases." 

Mr. Justice Fulton, while admitting that is was un* 
doubtedly a serious measure to limit the meaning of 
words in such a carefully drawn Act as the Indian Pena I 
Code, and one which no OJurt would attempt unless it were 
practically certain that the matter to be eliminated was not 
Within the contemplation of the Legislature, came to the 
conclusion that such certainty did exist. 

Now, with all the respect due to sutrh a learned Judge, 
I am unable to arrive at anj such certainty. As I 
have already pointed out, a Legislature which had taken 
care to provide against the prosecution of a witness 
making a statement under conpu^sion, as is shown in 
Act No. II of 1855 section 32, and Act No. I of 1872. 
section 132, was not likely to overlook a maxim so well 
known and of such importance regarding statements made 
not under compulsion. It seems to me, on the other* 
hand, from the very provisions se5 out in the Inlian 
Penal Code that the Legislature did provide, and provide 
abundantly, for the protection tf the honest witness.* They 
considered the case of the dishonest witness and left 
him unprotected. Nor do I find myself able to attach 
tnufh weight to the second reason given by Mr. Justice 
Fulton. If the objection be that no thought of the con- 
sequence that might follow should hinder a witness from 
tpeaking freely and unreservedly, then why retain the, 
prosecution for perjury f Fully 90 per cent of the witnesses 
who give evidence in a Court of Justice are ignorant of, and 
most of them incapable of appreciating, the different 
position in which a prosecution for perjury and a prosecu- 
tion for defamation places thtra. The interest of public 



4 policy* can bo and would be better guarded otherwise. For 
instance, the simple aQdition of gie wortfs and figures 
" section 499 " to section 195 of the Code of Criminal 
Procedure would be cne way. Another way would be by , 
the applying of Chapter XXXVIII of the Code of Criminal 
Procedure. It is too often forgotten that the complainant 
in a criminal trial is a witness, and that if he does conduce 
the prosecution he only does so with the permission of the 
Court. This point seems to have been overlooked by * 
Mr. Justice Fulton. Tne same learned Judge argfues that 
the absence of prosecutions in such cases for defamation 
points to the conclusion that Judges and the public were 
of opinion that such prosecutions were not intended by 
section 499. I venture to doubt whether this is a correct 
view. In £hese Provinces prosecution^ for defamation of 
any kind are comparatively rare, but the reasonalies else* 
where. It is rather to be traced to^ the uo willingness of 
men to court a public trial under such circumstances and w 
to the fact that Criminal Courts overburdened with work 
have no scruples about referring a complainant of such an 
offence to the Civil Court for his remedy. In this they Ijave 
been encouraged by the words cj Straight, J., in Empres* T. 
Amir Hasan (Weekly Notes, 1883, p. 167). 

In I. L. R., 15 Calc, 264 (Bhikumber Singh v. Becharam 
Sircar) the learned Judges simply followed the English 
law and jid not notice Indian law. 

In Woolfun Bibi v. Jeearat Sheikh (I. L. R., 27 Calc, 262) 
the Judges merely followed the cases cited and had to deal 
with the easier case of statements made by witnesses 
relevant to the issue in the case under inquiry. 

There remains the case in this Court— Datcan Singh 
V. Mahip Singh (I. L. R., 10 All., 425). 

Neither of the Judges who decided the case considered 
«he Indian law bearing upon the ppint. Even Mr. Justice 
Mahmood, after holding that the English Common law, # 
though it must always be referred to for guidance*in ques- 
tions of difficulty and regarded with respect, is not neces- 
sarily fit to be adopted in its integrity, irrespective of th* * 
conditions of the country (p. 438), and again that unad- 
Vanced countries like India present a state of society * • 
where personal insult needs* more checks than ii» more 
civilized counfries like England (p. 445), went on to 
consider the question of privilege without one allusion 

to the Indian Penal Code or to th# Indian Evidence Act. ' 

• 

, These cases do not remove from my min<* the diificAl tiasu 
I have set out earlier in my judgment, and I think the 
view held by Mr. Justice Young in Queen- Empres* v. G<*ja- 
(jlkir is a sounder view to take of the Indian Law upon the 
point. I am therefore not in favour of granting the prayer . 
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ef the applicant, as I do not consider he has discharged the # 
burden laid upon him by section «105 of the Iifdian Evi- 
dence ^ct, 1872. The words used by him regarding Banke 
La Were primd facie irrelevant to the inquiry and high- 
ly defamatory, and the petitioner has not attempted to 
prove any circumstances which would bring him within 
any g£ the special exceptions attached to section • 499 of 
the Indian Penal Code. • 



• Under the provisions of sections 439 (1) and 429 of 

the Code of Criminal Procedure the case was laid before 
^bman, J., who delivered the following opinion :— 

Airman, J.— This case has been laid before me under 
the provisions of section 439 (1) read with section 429 of • 
the Code^of Criminal Procedure, the Judges composing the 
Court of Revision being equally divided id opinion on 
the question raised by # the application for revision. That 
question is whether a witness can be convicted under 
section 500 of the Indian Penal Code for the use of defa- 
matory words when giving evidence. This is a 'question 
Which has given rise to jyeat conflict of opinion in the 
Courts of this country. A large number of Judges, follow- 
ing the law as it exists in England, have held that witnesses 
cannot be prosecuted for defamatory statements made 
by them in giving evidence. In some cases the language 
used would indicate that in the opinion of the Jftdges, the 
immunity of a witness is absolute; in other cases it has 
been held that the statements of a witness are privileged 
only it relevant to the issue under inquiry. In many of 
these cases the learned Judges have put forward in support 
of their views considerations of public policy as affecting 
the public and the administration of justice. Such consi- 
derations, it seems to me, might well be adduced as argu- 
ments to induce the legislature to amend the law, bui 
when the law of offences has been codified, as it has in * 
thi 8 country, they are in my judgment entirely out of place 
in* construing the language «of the Act. The Judges who 
» ljave held that statements of witnesses are privileged have 
laid great stress on the observations of their Lordships of 
% «. the Privy Council in the case of Baboo Gunnesj Dutt Singh v. 
Mugneeram Chowdhry (11 B. L. R., 321, at page 329 of 
the judgment). That case has been considered by the 
learned Acting Chief Justice in the opinion lie has recorded 
in the present case, and hf haf given reasons for holding 
thnt what their Lordships said in the case cited is not 
conclusive of the question before us. With these reason^ 
I entirely concur The afguraent drawn from section 132 
of the Evidence Act, which* was not in force when the 
judgmenfcof tbe Privy Council was pronouifced, appears to 



me unanswerable. If, as the law then stood, witnesses 
were protected from any criminal prosecution for statements 
made in the witness-box, except a prosecution for giving 
false evidence, what necessity was there for making special 
provision protecting witnesses from prosecution for any- 
thing said in*reply to questions which they are compelled 
to answer P If the law in India was the same as that in 
England, the proCso to section 132 of the Evidence Act 
is useless. •• • 

# But although many Judges in this country, following 
English law, and actuated by considerations of public policy, 
have held that witnesses cannot be prosecuted for defama- 
tion, a still larger number have held that the question 
must be decided by what the Indian Penal Code says, with- 
out regard to the state of the law in England or considera- 
tion of what wonld be desirable in the interests of public 
policy and the administration of justice and with that 
view I agree. 

In the case of Green v. Delanney (14 W. R., Cr. R., 27) 
Phear, J., said :—" I think tTie Judge erred in looking out- 
side the Penal Code itself -for the purpose of ascertaining 
the criminal law of this country with regard to defamation. 
If the facts which are the subject of a complaint fall within 
the limits of section 499, construed, as the section ought to 
be, according to the plain meaning of the words therein used, 
and if they are not covered by any of the exceptions to be 
found in the Code, then in my judgment they amount to defa- 
mation, quite irrespective of what may be. the English law on 
the subject." In this view Jackson, J., fully concurred. 

In the case Queen-Empress v. Balkri*kna Vithal (I. L. R.. 
17 Bom., 573) it was held, following previous rulings »that 
a witness cannot be prosecuted for defamation on account 
of statements made when giving evidence in the witness- 
box ; but Telang, J., said :— " I confess, if the point which 
arises in this ease had been res Integra, I should have been 
of opinion that the conviction should be affirmed. lam 
unable to adopt the view that on any correct principles of 
construction we should limit the meaning of the words of 
the section of the Indian Penal Code defining defamation 
so as to exclude therefrom any evidence given by a witness 
before^a Court of Justice. It is admitted that the words 
are wide enough to include such evidence and I do not tlynk 
that judicial interpretation can properly limit their scope 
either in view of general considerations about the policy 
of protecting witnesses from being harassed or of the 
absence of any prosecutions being hitherto instituted in 
such cases " 

In the case In r» Nagarji Trikamji (I. L. R., 19 Bom., 
340) Jardine and Farran, J J., referring to the above case, 
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said that they were inclined to share the doubts expressed 
.by Telang, J., and in regard to the liability of witnesses to 
be prosecuted for defamation observed : — '< It would, 
however, in our opinion be beyond the province of. mere 
interpretation to engraft a new exception on the definition. 
The Legislature has enacted a general exception in f&vour 
of Judges, to wit, section 77 of the Penal* Code, and in 
section 132 of the Evidence Act has g ne # a certain length 
in protecting witnesses against the crijainal law ; it may 
be assumed that it had no intention of going i f urther." 

In th* case Angada Ram Skaha v. Ngmai Chand Shaha 
(I. L. R., 23 Calc, 867> Petheram, C.J., and Rampini, J., 
Baid that they were bound by the earlier decisions of their 
Court, and added :— •« if there had been no authority on the 
point in this Court, we should have corne to the same 
conclusion." In regard to tfte particular question before 
them, t. «., whether a statement made in the pleadings of 
an action was absolutely privileged in accordance with 
the rule of English law, they say : — " if it is defamation, 
nothing but one or other of the reasons mentioned in 
the exceptions can prevent the publication from being 
criminal." 

In the case Abdul Hakim v. Tej Chinlar Muherji (I. 
L.R., 13 All., 8)5), the head-note, which correctly represents 
the sense of the judgment, is as follows : — •• The law of 
defamation which should be applied in suits in India for 
defamation is that laid down in the Indian Penal Code, and 
not the English law of libel and slander." In their judg- 
ment, the learned Judges (Straight and* Tyrrell, J J.) say :— 
11 It seems to us that when there \p substantive law which 
can be appealed to for information and guidance, the safer 
course is to look there to ascertain some intelligible rule 
or rules by which determination of «uits like the present 
should be regulated," 

As pointed out by the learned Acting Chief Justice, the 
language of the Indian Penal Code was not considered in, 
the Privy Council judgment in the case reported in 11 B. L. 
R., 321. Had it been considered, there can, I think, be 
little doubt that their Lordships would noj; have departed 
from the principles laid down by Lord Herschellln the 
Bank of England v. Vugliano (1891, A. Of, 107 ), and approved 
of by the Privy Council in Norendra Nath Sircar v. Kamal- 
ba**ni Dasi (L. R., 23 1. A , 18, at p. 26). These are the 
principles which in my opinion should guide us in the 
present case* The applicant Ganga Prasad, in giving 
evidence used language in regard to the complainant Banke 
Lai which clearly amounts to defamation as defined by 
section 499 of the Pehal Code, and he has not brought 
himself within any of the exceptions safe forth in the Code* 



He therefore committed the offence made punishable by 
4 section 600 of the Code. * 

In my opinion, therefore, he Vas rightly convicted. 
I was addressed by applicant's learned counsel on the jhird 
plea set forth in the application, namely, that the sentence 
is excessive. I think that, having regard to the circum- 
stances.of the case, this plea has force. The applicant, who 
^ has undergone the greater part of the term of i m prison - 
ment imposed on him, has been released on bail. I would 
reduce the term of imprisonment to that already undergone 
by him. I would also reduce the fine to Rs. 250. 

In accordance with the above opinion the sentence of 
imprisonment passed on the applicant Ganga Prasad* is 
reduced to the term already undergone. The fine is also 
* reduced to Rs. 250. Any excess paid by the applicant must 
be refunded. The bail on which he was released is dis- 
charged. 



CAWNPORE. First Appeal No. 149 of 1905. July 1. 

Kundan*Lal and another (Plaintiffs) ... Appellants, 

v. * 

Gajadhar Lai and another (Defendants)... Respondents. 

Civil Procedure Code, taction 457 —Guardian ad litem — Ap- 
point went of married woman whose husband is alive. 

In no case can a married woman whose husband is living 
be appoiitfed as a guardian ad litem, and if such an appoint- 
ment is made de facto such apparent appointment is not a 
mere irregularity. Sham Lai v. Ghasita (I.L.R., 23 All., 459) 
followed. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

&undar*Lal and Balden Ram, for the appellants. 

Jogmdio Nath Chaudhri and Madan Mohan Malaviya, 
for the respondents. 

M Knox, Acting C. J., and £>illon, J.— The point which 
* we have to consider in this appeal is whether the decree 
dated the 16th of November 1900 is a nullity as against the* 
plaintiffs as they were not represented in the suit* in whfch 
the said decree was made by a legally appointed guardian. « 
The plaintiffs up to the time when the suit was brought 
which resulted in the decree of the 16th November 1900 # 

were, and one of them still is a minor. In the former suit 

• • • 

they were arrayed as defendants under the guardianship of 

Musammat Jamna Kunwar, their mother and certificated 
guardian, but no application* was made to the Court to have 
Musammat J ainna Kunwar appointed as guardian ad litem ifor 
•was any formal order at any stage in the suit to that effect pas- 
sed. It is contended by^the learnediadvocate for the appellants 
that in any case, looking to the language of section 457 of 
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the Civil Procedure Code, Musammat Jamna Kunwar could not 
have been appointed guardian ad litem, she being a married 
womrfh with he*r husband still alivS. It is true thai the 
husband is said to be more or less non oompo* mentis, but the 
words used in section*457 are very clear and emphatic ; they 
are in no way hedged or limited by any qualifying word, and 
according to them a married woman cannot be appointed 
guardian ad titem. This was the view taken by this Court 
in Sham Lai v. Qhasita (I.L.R., 28 All., 459) and this case is 
followed in an unreported case, S. A. No. 1234 of 1905, 
decided on tbe 1st of February 1907. On behalf of the 
respondents an attempt was made to distinguish this case 
from those cases on the ground that in neither of them was 
a married woman a guardian appointed by an authority 
competent to appoint a guardian. Musammat Jamna Kun- 
war is a guardian appointed by competent authority to Kun- 
dan Lai a»d Balbhadra Prasad while they were minors. Our 
attention is called to th^ provisions of section 443 of the Code 
of Civil Procedure, also to the ruling in 29 Mad., 58. Look- 
ing, however, to the plain words of section 457 we hold that 
in no case can a married woman be appointed as guardian ad 
litem. Inasmuch as she is so disqualified, any apparent 
appointment of her as guardian is not a mere irregularity. 

We decree the appeal, set aside the decree of the Court 
below and grant the plaintiffs a declaration to the effect 
that decree No. 77, passed by the Subordinate Judge on fee 
16th of November 1900, and the decree in appeal be dis- 
charged. The plaintiffs will get their costs in both Courts. 



FARRUKHABAD. 
Parbhu Lai (Plaintiff) 



Second Appeal No. 560 
of 1906. 



June 3. 



APgBLLANT, 



Bam Charan and others (Dbfew dants) ... Rbspondbnts. 
Act No. I of 1877 {Specific Relief Act), s. 9— Possession— 
Suit for recovery of oossePuon brought within six months 

of date of dispossetsion — Pleadings. 
• 

Where the defendants dispossessed tht plaintiff without 
hfl consent of immovable property otherwise than in due 
course of law, and the plaintiff brought a suit within six 
' mouths from the date of such dispossession to recover posses- 
eion of the property from which he had been ousted, it was 
held that the plaintiff whs entitled to be replaced in posses- 
k sion under section 9 of the Specific Relief A*t, 1877, even 
though that section was not expressly pleaded. Ram Harakh 
Rai v. Sheodihal Jott^l. L. 1*, 15 All., 384Land Mousi v. 
Kashi (Weekly Notes, 1897, page 145) followed. 

• 
The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Gulteari Lai, for the appellant. . 

Goviml Pratad, for the, respondents. # 

Aikman, J.— On the 2nd gf Marcfl 1886, the respondent, 
Ram Charan, borrowed Rs. 75 from the plaintiff, Parbhu 



Lai. The bond, which was executed on that day, 
provided that the interest payable on this loan was to be 
Rs. 16 per annum. As security for the loan the obligor, 
Ram .Charan, hypothecated certain immovable property, 
and he also hypothecated the rent of three fields which 
fornfed part of his occupancy holding. The loan was to be 
repayable in six years. On the same day Ram Charan 
executed a lease*in4avour of the plaintiff for a term of six 
years of the three nlds mentioned in the bond at an annual 
rent of Rs. 1% The plfintiff was put in possession. The 
loan was not repajd on the expiry of the six years, and the 
plaintiff continued in possession of the three fields until 
1903, when the defendant applied in the Revenue Court for 
his ejectment The defendant got a decree from the Assist- 
ant Collector and under that decree the plaintiff was 
ejected. The plaintiff appealed to the Commissioner, who 
held, following a decision of the Beard of Revenue, that the 
ease was one for the Civil Court and was not cognizable by a 
Revenue Court. He accordingly allowed the appeal and set 
aside the Assistant Collector's order for ejectment The 
plaintiff was again put in potfteesion of the three fields in 
January 1905. In July 1905 the defendant Ramcharan and 
the other defendants, who are said to be his sub-tenants, 
dispossessed the plaintiff from the three fields and them- 
selves took possession. In the feUowing month, namely, on 
the 21st of August 1%05, the plaintiff brought a suit in the 
Court of the Munsif of Farrukhabad to recover possession 
of the three fields and also for rent and damages. The 
Munsif dismissed the suit, holding that the case was one for 
the Revenue Court, and on appeal the Subordinate Judge 
affirmed the Munsif s ddbree. The plaintiff comes here in 

second appeal. 

«. 

I think on the facts stated the plaintiff was clearly en- 
titled to be replaced in possession of the fields. The 
Revenue Court of uppeal had held that the case was not one 
between landholder and tenant. I think it is quite arguable 
that the two documents of the 2nd of March 1896 represent 
one and the same transaction and that that transaction was 
one of usufructuary mortgage. But whether this be so or 
not, tile defendants dispossessed the plaintiff without his 
consent of immovable property, otherwise than in due 
course,of law. The plaintiff who brought a suit within six 
months was, therefore, entitled to be replaced in possession 
under section 9 of the Specific Relief Act even though that 
section was not expressly pleaded (vide rulings in Ram 
Harakh Rai v. Sheodihal Joti (I.L.R., 15 AH., 384) and 
Mousi v. Kashi (Weekly Notes, 1897, page 145). It is clear 
that the plaintiff could not get a- decree from the Civil 
Court for the rent o^the land and the claim for damages is 
not pressed. 
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tot the reasons given above, I reverse the decrees of the 
Courts below and pass a decree in plaintiff's favour for the 
first relief claimed by him in his plaint To this extent 
the appeal is allowed. Having regard to the result Indirect 
that the plaintiff recover half of his costs in all Courts. 



BAREILLY. Second Appeal No. 980 of A06. July 9. 
Damodar Dag (Plaintiff) 



j ... Appellant, 

J 

Sheoram Das and others (Defendants) ... ^Respondents. 

Act No. IX of 1872 (Indian Contract Act), ss. 198, 211 and 
216— Principal and agent — Ratification— Suit far adjust- 
ment of accounts— Two appellate decreet in similar terms 
—Appeal from one of such decrees only — Res judicata. 

From the decree in a suit ibr adjustment of accounts both 
parties appealed. Both appeals were decided by one and the 
same judgment. Two decrees were frame J ; but these were 
in substance identical. The jlaintiff appealed from the decree 
in one anneal only. Held that, his appeal was not barred by 
reason of nis not having appealed also from the decree in the 
other appeal. Mariam-un-nissa Bibi v. Jaynab Bibi (I.L.R., 
33 Gale, 1101) and PanchanadoPVtian v. Vaithinatha Sastrial 
(I.L.B., 29 Mad., 333) followed. 

The defendants as agents for the plaintiff entered into 
certain contracts for the sale of grain for future delivery. 
The defendants discharged these contracts by means of goods 
of their own, and when subsequently the plaintiff sent on 
grain to the defendants to meet these contracts the defend- 
ants sold the plaintiffs grain at a pfottt. The defendants 
did not inform the pUintiff either that they had fulfilled the 
contracts with their own grain or that they had resold the 
plaintiff's grain at a profit. 

Held that the plaintiff was entitled to whatever profit 
was realized by the defendants on this latter transaction. 

Held also that where on a direction by the principal to 
his agents to purchase grain for him, the agents sold to him 
their own grain st a price higher than the prevailing market 
rate, the principal was entitled to repudiate the transaction, 
and could not be alleged to have ratified it in the absence of 
knowledge that the agents were selling their own property 
and were charging him in excess of the market rate. 

The facts of this case sufficiently appear from the 
judgment of the Court « 

Satish Chandra Banerji t for the appellant. 

Simdar Lai and Agarwala, for the respondents. 

Richards and Griffin, J3 .—This was a suit for an 
adjustment of accounts between the plaintiff and the defend- 
ants. The defendants are commission agents, carrying on 
business in Calcutta, and they have acted as agents for the 
plaintiff in a considerable number of transactions. On the 
2nd of March 1902 accounts were settled between the 
parties, and a sum of Rs. 684-5-6 was found due to the 
plaintiff. The case was originally tried before the Subordi- 
nate Judge of Bareilly? and the result of his decree was an 
appeal by the plaintiff and also an appeal by the defendants. 



The lower appellate Court disposed of both appeals in one 
* judgment and found in favour of the defendants for « 
sum of tte. 1,401-4-0 principal, anfl Rs. 382-5-6 intefest, 
from the institution of the suit to the date of the j decree 
at 6 per cent per annum. He made a similar order in" the 
plaintiff's appeal which was No. 411. The plaintiff has 
brought this second appeal without instituting a second 
appeal against the decree in Appeal No. 411. Asa prelimin- 
ary objection, it was urged before us that the present 
appeal could not be sustained on the ground that the decree ' 
in No. 411 had become final and operated as res judicata. 
In our judgment there is no force whatever in this objec- 
tion. There was in fact but one decree settling the accounts 
between the parties. No doubt this decree was written o\it 
in duplicate in both the appeals to the lower appellate 
Court. We overrule this preliminary objection, and in 
doing so we may refer to the case of Mariam-un-ni&a Bibi v. 
Jaynab Bibi (I.L.R., 88 Caks., 1101) and also to the case of 
Panchanada Vtlan v. Vaithinatha Sastrial (I.L.R., 29 Mad., > 
888). 

To go to the merits. It must be remembered that 
throughout there existed between the parties the relation 
of principal and * agent The* several items in dispute 
require separate consideration. The first item is a sum of 
Rs. 1,452*15-9. This sum represents a profit made by the 
defendants under the following circumstances. The defend- 
ants as agents for the plaintiff entered into certain con- 
tracts for the sale of certain grain for future delivery. 
The defendants by means of goods of their own discharged 
these contracts, and when plaintiff sent on goods to the 
defendants, the contracts being already fulfilled, the latter 
resold the <goods and realized the substantial profit of 
Rs. 1,452-15-9. The defendants did not inform the plaintiff 
that they had by means of their own goods fulfilled the 
contracts made on his behalf, nor did they inform him thatr 
they were reselling the goods* forxjarded by the plaintiff. 
The plaintiff claims that in the adjustment of the accounts* 
between himself and the defendants he is entitle^ to ha/e 
this sum of Rs. 1,452-15-9 put to his credit. The defendants, 
on the other hand, contend that inasmuch as the plaintiff * 
was bound to discharge the contracts that had been entered 
into on his btfhalf, it made no difference to the plaintiff * 
that the defendants resold $e plaintiff's goods and made 
a profit, that'the plaintiff lost nothing, and the sum of 
Rs. 1,452-15-9 sliould not be brought into the accounts.at all. 
The learned District Judge in dealing with this matter (at 
page 18 of the paper-book) says; — " It seems to me that in 
* all three cases the Court below has been under a misappre- 
hension as to the mature of the transactions in question. 
In each case the defendants' duty, when they got instructions 
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from the plaintiff to make a forward contract for the sale 
of goods, wis simply to make the contract as soon as* pos- 
sible* at the market rate prevailing at the tinfe for the 
delivery desired. That being done, the plaintiff was bound 
to deliver at the rate contracted for at the time agreed on, 
whether the result was a loss or gain to him, and it follows 
that the defendants were not bound to credit him with 
more tyan the price contracted for. It was not the defend* 
ants' duty (and indeed this has never been contended) to 

• hold on behalf of the plaintiff until they thought a favour- 
able opportunity had arrived for selling. In fact, the 

* plaintiff had a sort of representative in Calcutta, Durga 
Prasad, who used to advise him as to when he should sell 
or"buy. The defendants had simply to obey orders. When 
the contract had been completed on behalf of the plaintiff 
the matter passed outoof his hands and the goods, which 
he was tynind by the contract to deliver, ceased for all 
intents and purposes to be his own, and it mattered nothing 
to him who actually took delivery of his particular consign- 
ment, and indeed it may well be asked why the plaintiff 
selling on a particular date at the market rate then prevail- 
ing should expect to receive payment at a higher rate than 
h* Sad contracted for." A^e do not at all agree with the 
view taken by the learned Judge as to the result of the 
dealing by the defendant* in the plaintiff's goods. Not- 
withstanding his reference to Durga Prasad it cannot be fpr 
a moment disputed that the defendants were the agents for 
the plaintiff. So long as the relation of principal altd agent 
continued between the plaintiff and defendants, the plain- 
tiff was entitled to the exercise of the disinterested skill, 
diligence and zeal of the defendants for his exclusive 
benefit. 

It is a well recognized principle of law that an agent 
is not entitled to make a secret profit by dealing in the 
agency on his own account. Section 21 6 of Act No. JX of 
1872 expressly provides«that where an agent without thf 
•knowledge of his principal deals in the business of the 
agency o» his own account instead of %n account of his 
principal, the principal is entitled to claim from the agent 
atky benefit which may have resulted to him from the 
transaction. Section 211 provides that the agent is 
* * bound to conduct the business of his principal* according to 
the directions jriven*bythe jrincipal. If he does other- 
wise and a loss is sustained, he must make good the loss • 
if profit accrues, he must account for it. An agent must 
nejer place himself in a position in which it is possible that 
his duty to his principal and his own interests would stand 
in opposition to each other, and on this principle it has beeif 
held that an agent employed to settle* a debt cannot pur- 
chase it upon bis own account. So long as the relation of 



principal and agent continues, the agent is only entitled to 
* his ordinary compensation for bis services ; all other profits 
and advantages made by him in the business belong to his 
employers. The law is well put in Story on Agency, para, 
207:—" It may also be stated as generally true that all profits 
whicti are made by the agent in the course of the business 
of the principal belong to the latter. Indeed, this doctrine 
is so firmly estattiyfted upon principles of public policy that 
no agent will be permitted to take beyond a reasonable 
compensation* for his services* or any profit incidentally 
obtained in the 1 execution of his duty, even if sanctioned by 
usage. Such a usage has been severely stigmatized as a 
usage of fraud and plunder. When the profits are made 
by a violation of duty, it would be obviously unjust to allow 
the agent to reap the fruits of his own misconduct, and 
when the profit* are made in •the ordinary course of the 
business of the agency, it must be presumed that the parties 
intended that the principal should have the benefit thereof." 
It seems to us perfectly cfear that the defendants are bound 
to account for the profit which they made by the resale of 
the plain tiff '8 goods, and it fe no answer to the plaintiff's 
claim to say that the plaintiff lost nothing by the transac- 
tion. Accordingly we hold that the plaintiff is entitled in 
the settlement of the accounts between him and the defend- 
ants to take credit for this 8um«oS>Rs. 1,462-15-9. 
* 

The next disputed item is a sum of Rs. 264-13-0. This 
sum represents a loss incurred under the following circum- 
stances. The plaintiff directed the defendants to purchase 
on his behalf certain grain. Without informing the plain- 
tiff the defendants sold to, the plaintiff their own goods, the 
price being slightly in excess of the market rate, and they 
charged commission and brokerage. Tne plaintiff claims 
to be entitled to repudiate this transaction altogether. It, 
resulted in a loss to the plaintiff of Rs. 264-13-0. It is 
alleged that the plaintiff ratified this transaction. It, 
• however, appears that he was not aware until after the 
institution of the suit that the delendants had charged 
him in excess of the market rate, nor did he know until 
November 1902 % that the defendants were selling their 
own g6V)d8. Section 198 of Act No. IX of 1872 provides 
that there can be no wilid ratification until after knowledge of 
all material facts. We hold that there could be no ratifica- 
tion under the circumstances by the plaintiff, and that* he 
is, therefore, entitled to repudiate the whole transaction. 
We hold, therefore, that the plaintiff is not to be debited 
in the adjustment of the accounts with any part of this 
sum. € 

The third item in dispute is a sum of Rs. 107-5-0. The 
plaintiff had instructed the defendants to buy certain wheat 
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for him. The defendants in pursuance of these instructions 
sold to the plaintiff their own wheat. The market fell and 
they resold at a loss, charging the plaintiff commission and 
brokerage on both the purchase for the plaintiff and the 
resale afterwards. The plaintiff contends that the defend- 
ants are not entitled to charge the brokerage and commis- 
sion upon the sale to him without his knowledge of their 
own goods. We hold this contention to a be well founded. 
The defendants have got credit for tl&ir brokerage and 
commission upon the resale. ^ ^ 

The fourth item is a sum of Rs. 173-10-0. This item was 
another transaction of an exactly similar nature to the one 
last mentioned. The brokerage and commission on the sale 
to the plaintiff of the defendants' own goods amounts to the 
sum of Rs. 173-10-6. It is true that the learnedOistrict Judge 
allowed the plaintiff's contention as to 25 tons, but the sum 
which we have mentioned is brokerage* and commission 
upon the balance. We ho*d, a»*in the case of bst item, 
that under no circumstances could the defendants claim 
brokerage and commission up^n a sale of their own pro- 
perty to their principal without his knowledge and consent* 

The only remaining item is a sum of Rs. 83-11-6. It 
appears that by a mistake the defendants sent a number 
of gunny bags to the pla^ftff. The plaintiff informed the 
defendants of the mistake. The defendants gave no in- 
structions to the plaintiff as to what should be done with 
the gunny bags, and they remained for a considerable period 
with the plaintiff. The learned Judge has charged the plain- 
tiff with the full price of the gunny bags in the first in- 
stance, allowing him a smaller sum on their return. The 
plaintiff has also been charged with the freight both ways. 
These are admitted facts. It seems to us that the plaintiff 
should not be charged with the defendants' mistake. The 
plaintiff was only to blame in so far as he did not at once 
return the bags. But, on the other hand, it must be remem- 
bered that he informed the defendants that the gunny bag* 
had been sent by mistake and the defendants gave no in- 
structions as to what should be done. This sum we also 
think must be credited to the plaintiff. * # 

The amounts of the several items w^ have dealt with are 
undisputed and have been agreed to by the parties^ they 
amount in all to a sum of Rs. 2,082-7-9. The decree in 
defendants' favour was for a sum of Rs. 1,633-9-6 which was 
made up of a sum of Rs. 1,401-4-0 principal, and Rs. 232-5-6 
interest up to the date of the institution of the suit. 
It is quite clear that the defendants^ were not entitled to 
interest unless there were some moneys due to them. In the 
view which we take, there was nothing due by the plain- 
tiff to the defendants. Accordingly the sum of Rs. 1,401-4-0 



must Ije deducted from Rs. 2,092-7-9 to which ^©hold the 

* plaintiff entitled to credit. 

This will leave a balance in favSur of the plaintiff of 
the sum of Rs. 681-3-9. 

We accordingly allow the appeal, set aside the decrees 
of the lower Courts, and we find that on the settlement of the 
accounts between the plaintiff and the defendants there is 

* due to the plaintiff the sum of Rs. 681-8-9. In addition to 
this the plaintiff will get interest from the institution of 
the suit on the sum of Rs. 681-3-9 at the rate of 6 peivcent per 
annum, and future interest at the same rate upon this 
amount until the amount is paid. The objection is not 
pressed. It is dismissed. The parties wilf have their 
proportionate costs in all Courts. 



AGRA. Second Appeal No. 968 of 1906. July 26. 

Shankar (Defendant) ... ... Appellant, 

v. 
Balwant Singh and another (Plaintiffs) ... Iiespondbnts. 

s 

Act No. XIX of 1873 (N.-W. P. Land Revenue Act), #. G6— 

Cess — Hotfse -tax. 

Held that a payment described in the village wajib-ul-arz 
as made to the zamindars under the nanfe of " gharghanna," 
beyig a kind of house-tax, was a cess within the meaning of 
Act No. XJX of 1873, and not recoverable unless recorded bv 
the Settlement Officer and sanctioned by the Local Govern- 
ment. Muhammad Abdul Mai v. Nathu (I.L.R., 27 All., 183) 
referred to. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Kedar tyath, for the appellant. 

Jogindro Math ChaudhH (for whom Satieh Chandra. 
Banerji)> for the respondents. 

# Griffin, J.— This was a suit by the zamindars of mauza 
• Radha Kund to recover from the defendants the sum of 
Re. 1-2-0 as a house-tax on the basis of the custom prevail-* 
ing in the village. Toe defendants pleaded that they had 
never paid this house-tax and also that it was illegal. Th* 
Courts below have decreed the suit. The lower appellate 
Court has held that the sum claimed by the plaintiff does 
not fall under the category of a cess provided for by section 
66 of Act JSp. XIX of 1^73. The defendant appeals. 
The word used jn the wajib-ul-arz describing this house due 
or tax is " gharghanna." <The # word is not to be found 
in Fallon's Dictionary. It is, however, understood to jnefcn 
•a house-tax. It is contended on behalf of the* appellant that 
a house-tax is a cess :# that beforenhe zamindar can recover 
a cess of that nature, it must ftrst find place in a list prepar- 
ed by the Settlement Officer and sanctioned by the Local 
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Government, as provided for by section 66 of Act No. XIX 
Si 1873, that in this particular case there is no qnch list of * 

# cesses prepared by the Settlement dlfioer : that the plaintiff's 
suit is Rased upon an entry in the wajib-ul-arz made at the 

• dictation of the zami#iar and villagers generally, and that 
the sum claimed by the plaintiff is a cess, and, not being re- 
corded hs required by the provisions of section 66, it cannot 
be recovered in a Civil Court. I am referred on behalf of # 
the respondent to the case of Muhammad Abdul Hai v. Nathu 

• (I.L.R., 27 All., 183). where Blair, J., has observed that " the 
m primary notion of a cess is a payment, not for the benefit of 

the land-lord, but a payment for some purpose of public con- 
venience, suclfc as sanitation, police, and the like." It is urged 
on behalf of the respondents that the sura now claimed by 
the plaintiff cannot properly be described as a cess, inasmuch . 
as it is not a payment made by the house owners for some 
purpose Ql public convenience. As to this argument, section 
86 of the Land Revenue Act provides that the Local Govern- 

• ment may impose on the collection of cesses conditions as 
to conservancy, police, etc. Further, it is contended that the 
sum demanded of the defendant may be regarded as rent 
for^he use and occupation of the land. This was not the 
(Xse set up by the plaintiits originally. # Their claim was 
based upon a custom under which they claimed to be enti- 
tled to collect a hoifse-tax from residents in the village. It is 
important to note that in the well known •* Directions* to 
Settlement Officers," 1868 Edition, there is, at page 68, 
paragraph 142, a reference to a cess levied from houses under 
the name of "Ghardewari." It would appear that the 
44 Ghardewari" was then regarded as a cess." In my opin- 
ion the payment which the plaintiffs seek to enforce falls 
under the category of cess, and that, as it is not^i cess which 
has received the sanction of Government under section 66 
of Act No. XIX of 1873, the plaintiffs are not entitled to sue 

•for its recovery. Reading section 56 with section 86 of 
the Land Revenue Actf, N<f III of 1901, it would appear 
# to be the intention of the Legislature that no demands apart 
from ren^ should be recovered in th* Cinil Courts by land- 
holders against tenants thai; have not beeu recorded by 
* the Settlement Officer and sanctioned by the Local Govern- 
ment as regular cesses. 

* I therefore allow this appeal, set aside*the decrees of 
the Courts below, diSmissing«plai miffs' suit—the plaintiffs 

, respondents te pay defendant appellant's costs in all Courts. 



At>RA. # First Appeal No. 45 of 1905. July 30. 

Sukhdeo Prasad and another (Plaintiffs) Appellants? 



Nihal Chand (Defendant; 



.a Respondent. 



Market— Right ofzamindar to establish a market on his own 

land— Regulation No. XXVII of 1793— Regulation No. 

VII of 1822, s. 9. 

There is no legal objection to the holding by any person 
of a •• hat" or market whenever and wherever he may phase, 
prodded that he does so on his own land and in such a way 
as not to be a nuisance to neighbouring land-hoMers who 
have equal rigfits with him. Redarnath v. Raghunath(S.'W. 
P., H. C. Rep., 4874 104 , Sheikh RUharut Ally v. Seetul 
Misser (S. D. A., 1§69. 40), Meeta Sahoo v. Sheikh Sunoar Alt 
(S. D. A., 1860, 439)land Bhinuk Chowdhree v. The Collector of 
Jounpore (S.«4) A., 1867^271, referred to. 

The fact8 of this case sufficiently appear from the 
judgment of the Court. 

Sundar Lai and Baldeo Ram, for the appellants. 

Jogindro Nath Chaudhri and Moti Lai Nehru, for the 
respondent. • 

Knox, Acting C.J.,and Dillon, J.— The plaintiffs, Sukh- 
deo Prasad and Ganeshj Lai, ^ho represent themselves as 
residents of ShamMhabad. brought a suit against one Lala 
Nihal Chand in which they prayed that an injunction be 
issued uoon the defendant preventing him from commenc- 
ing any new « hat ' within the limits of the five mahals of the 
village Shara8habad and from interfering with the plaintiffs' 
rights. They also asked for damages. Th*» case, as stated 
by them in the plaint, is that from timo immemorial the 
plaintiffs and their ancestors have the exclusive privilege 
of holding markets within the entire area of the five mahals 
of the village Shamshabad, and of collecting rhaudharahat 
dues on all articles and live-stock sold within that area 
either on market days or # any other occasions. They further 
alleged that from time immemorial no other market has 
been held within that area^ that on or about 21st July 1901, 
the defendant has started a new market within that area, 
and within the distance of a few yards of the old market 
place, and has been Collecting chaudharahat dues upon cattle 

and articles sold. 

• 

In reply the defendant contends that he is the owner 
and zamindar of the mahal within which, and of the land 
on which, he ha$ held a 'hat,' and that he has a perfect 
right to hold the * hat ' on Ms own land and within his own 
area, and the plaintiffs have no right to impeach his acts. 
He puts the plaintiffs generally to strict proof of the allega- 
tions contained in the plaint, most of which he expressly 
denies. He adds that the.' hat' complained of ia held on 
land appertaining to raauza Patti Siktara and not to Sham* 
shabad. The Court below dismissed the plaintiffs' suit with 
the exception of the* claim for damages, which it allowed, 
upon the ground that the def endantSiad made use of impro- 
per means to fore* buyers and sellers from going to the 
plaintiffs' ' hat ' and compel them to go to his own ' hat. 
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The pleas taken in appeal are three in number :— 

(1) That upon the evidence it has been proved that the 
plaintiffs are the Ohaudhris of mauza Sharashabad, 
which includes Patti Siktara, and they have the excfusive 
right to hold the market within that area and to realise 
the bazar dues; (2) that the right claimed has been 
proved to be an ancient and immemorial one; (3) that 
the plaintiffs have proved the full amount of damages 
claimed by them m ^ J i# 

The defendant filed a cross appeal in winch he urgid 
that it had not been proved that improper means were used 
by him to prevent people from resorting to the plaintiffs' 
• hat ' and that no right to compensation had been made 
out. 

Before proceeding to staje the arguments that were 
addressed to us during the hearing of this appeal by the 
learned advocates on both aides, it would Xte as well perhaps 
if we were to make it clear wfiat thfc plaintiffs' case was in 
the lower Court. It is clear to us from paragraph 5 of the 
plaint, as well as from the plaintiff's own evidence, p. 59 A, 
and his statement at p. 1A and from the evidence ot his 
witnesses, that his case was that the right to hold a market 
had accrued to his predecessors by reason of the fact that 
they were the full owners ^>f Sharnshabad and of its four 
pattis. That after having acquired «the right in this 
way they claimed that the rights still subsisted although 
they had lost all their rights in patti Siktara, and nearly all 
in Sharnshabad. Having made this (juite clear, we now 
proceed to state the case that was set up for the plaintiffs 
by their learned advocate at the heajring of this appeal. 

It was argued that the right claimed had its origin in 
a grant by the Moghul Government and that that grant 
was ratified by the British Government wheu the province 
of Agra was ceded to them in 1804 The plaintiffs had no 
documentary evidence of the grant in their possession, but 
its existence must be assumed, they said, because they have* 
been in peaceful enjoyment of the right since 1839. It is 
important that the two cases set up by the plaintiffs should 
be clearly differentiated, because in the case as set up in the 
plaint they might have the right of continuing to hold a 
market in Sharashabad although they had lost their rights 
as owners, but this could not authorize them to interfere 
■with # the rights inherent in the owners of Siktara and other 
adjacent mahals to set up markets in their own mahals. 
In the case of a grant or franchise (which, as we have 
already said, was the case set up by the plaintiffs here) on 
the analogy of the English law, they vjpuld have the right 
to restrain others from^holding a market within such a 
distance from their own aB to raise the inference that such 
action would interfere with their rights under the grant. 



Looking at the case as presented by the learned advo- 
cate for tfce appellants, we had to consider (1) whether Jthe 
plaintiffs have proved any grant fr#m sovereign authority 
such as they claim was made in their favour ; (2) whether 
the grant was of such a nature as would authorize us to 
issue an injunction restraining the respondent from holding 
the market set up by him on the ground that it amounted 
a to an infringement of the appellants' right. 

It was asserted, and apparently on good authority, that 
in England markets are derived from royal grant or pres- 
cription which presumes a grant ; and further that if it is 
proved to be to the damage of a market already existing, 
the grant may be repealed by scire facias, for the King has 
been deceived in his grant. /?. v. Butler, 1603, 3 Lev., 220). 
It has tee n^ I so held (2 Saund , 174) tffat whether the new 
market is a nuisance to the old one is a matter of evidence. 

So far as Upper India is concerned much valuable 
information on this subject can be derived from the preamble 
to Regulation XXVII of 1793. The preamble" sets out that 
" it has ever been a well-known law of the country, that no 
person can establish a ' gunge/ *Jiaut ' or ' bazar,' without 
authority from the governing power. Grants from the 
sovereign or his representative delegating this authority, as 
well as universal tradition, prove that this right was assert- 
ed by the Muhammadan Government ; and the orders of the» 
HonourabTe Court of Directors, as well as repeated declar- 
ations and promulgations by the British Administration, 
demonstrate that this right was constantly asserted by the 
Company. It was, however, judged advisable to leave 
the exercise of this privilege to the landholders, Govern- 
ment contenting themselves with imposing general regula- 
tions for the prevention of undue exactions, and occasionally 
interfering to modify or abolish particular imposts as they « 
CK^urred or were discovered. Experience having at length 
# proved that prohibitory orders for preventing oppression 
were not attended yith the desired effect, it was determined 
on the 11th June 1790, to take # from the landholders the 
power of imposing and collecting duties altogether, and t<& 
exercise this privilege immediately and exclusively on the 
part of Government." Careful distinction was made in the 
Regulation between 'sayar' which w^as an imposfc, and 
« sayar * which %as not in reality a duty but a consideration 
for the use of grounds, shops, and other buildings belong- 
ing to the landowner. The* Government, while pointing 
out that landholders were not entitled tc any compensation, 
rfttU determined to compensate holders of malguzari lands 
who had been # permitt€)jf to collect gunge, haut, bazar or 
other dues on their land. Aftef providing for such compen- 
sation, the preamble continues as follows r—* 4 It was, in 
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consequent determined, on the 28th July 1790 to polish 
the 3 sayar collections (with certain specified exceptions) 
throughout the three provinces, leaving it to future con- 
sideration what internal dutiet» or taxes should he imposed in 
lieu of them." It *was further provided that •< no land- 
halder, or other person, of whatever description, shall be 
allowed to collect, in future, any tax or duty of any denomi- 
nation/' and the privilege of imposing and collecting inter- » 

* nal dutie* of all kinds was finally resumed from landholders, 
and all £uties, taxes and other collections coming under the 

* denomination of c sayar/ with certain exceptions, which do 
not apply to the present case, whether made by Europeans 
o* natives, either on their own or on the public account, in 
gunge, haut, or bazar were abolished. This Regulation 
extended to the threejarovinces of Bengal, Behar and Orissa, • 
and was never, so far as we have been able fc> ascertain, 
made law in the province of Agra. Since the passing of 
this Regulation severafr attempts have been made from time 

* to time in the provinces to which it refers, to set up rights 
similar to th#se which are claimed by the plaintiffs in this 
case, but the claim has been invariably disallow§d, as will 
^e^een from the following cases : Mussgmmat DooUh Bibia 
v. Roja Oodwunt 8ingh (2 Sl?D. A , L. P., 303), Poorunmul v. 
Khedoo Sahoo (7 S. D. A., 282) and many others, which 
as they relate to other provinces, we do not think it neces- 
sary to set out in detail here. In these provinces the 

question does not seem to have been thoroughly 4ealt with 
until the year 1822. In that year Regulation VII found a 
place in the Statute book, and was afterwards extended by 
Regulation IX of 1825 to all lands not included within 
the limits of estates for which a permanent settlement has 
been concluded in the manner prescribed bj Regulation 
VIII of 1793 and Regulation II and XXII of 1795. By 
Regulation VII of 1822 the Government determined to 
ascertain and settle and^ record the rights, interests, 
privileges and properties of all persons and clas^Ss, % 
9 owning, occupying, managing or cultivating the land, etc.i 
«tc., or •paying or receiving any ceAes, contributions, 
* perquisites to or from any persons resident in or owningi 
'occupying, or holding parcels of any village or mahal. 
Collectors on revising the settlement of the land revenue 
were to prepare as accurate a report as possible and the 
information collected was to fce so arranged and recorded 
as to admit of an immediate reference hereafter by the 
Courts of Judicature. It wajf also enacted by the closing 
^ords of section 9 of the same Regulation " that all cesses 
or collections* not avowed and sanctioned nor taken int # o 
account in fixing the (government ' jama ' jjhall be held 
illegal and unauthorised unjess now ox hereafter specially 
sanctioned by Government." # 



In order to bring their claim within the provisions of 
the law, the appellants maintained that their claim was 
sanctioned. In support of their contention they referred us 
to paper No. 171, page 89 of the appellant's book. 

in that paper in the column of remarks will be found 
this entry:— " # A bazar is held twice a week, when grain 
and cotton cloths are principally disposed of." They also 
referred us to papers Nos. 359c, 32c, and 360c. All these 
papers will#^>e found jprinted, at pp. 82, 83 and 84 of the 
appellant's paper book. The first is headed as an '< Extract 
copy of an agreement as to the revision of settlement under 
Regulation IX of 1833, in respect of village Kasba Shara- 
shabad, pargana Iradatnagar, district Agra." The only 
portion of this paper that is at all of any value is where it 
declares that fwo chaukidars^get their pay from the weigh- 
ment fees collected in the market. The remaining two 
papers are copies of the Wajib-ul-arz. In the former it is 
•aid that the chaukidars «are jfeid by Pita oa bar Das out of 
weighment fees levied in the market. Paper No. 360 c does 
not help at all. Nowhere *in these papers do we find that 
the cesses claimed by the appellants were avowed of 
sanctioned by Government, and still less do we find that 
they were taken into account in fixing the Government 
jama. If they were so tal^en into account, notice of 
the fact would m*st undoubtedly appear in the record 
made by the settlement officer which is to be found in 
the forefront of every settlement misl (record). From 
the fact that that paper has not been produced, we have no 
alternative but to infer that these cesses were not taken 
into account in fixing the Government jama and that they 
are illegal and unauthorized. 

Therefore if we w^ere to hold, which we do not, that the 
appellants have established a grant from Government in 
their favour, their case would not be helped any further 
because, in addition to the grant, they would have to show 
* that the cesses which by virtue of this grant, they claim to 
enforce were avowed and sanctioned and taken into account 
in fixing the Government jama, or that they were, after the 
settlement which was mao^ under Regulation VII of 1822, 
specially sanctioned by Government. No attempt has been 
made to prove any such sanction. We learn, moreover, 
from paper C. 66, dated the 10th of December 1830, that the 
lambardar had the right of establishing a bazar on his land 
on any day he thought proper. Claims to establish a right 
similar to that which is claimed by the plaintiffs in this 
case have apparently been rare in the province of Agra. 
Only some two or three cases ate tQ be found in the reports 
dealing with' a similar question. The firat of these is an 
unreported case of Lala Bantidhar v. Baijnath hharke, First 
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Appeal No. 121 of 1869. That case is on all fours with the 
case before us. It was a suit brought by some tenants 
apainst the zamindars of Kurraa in the district of Allaha- 
bad on the allegation that they had had a long established 
market in their mauza. from the dues and profits of which 
they derived a considerable income, that the defendants h#d 
recently established a new market very near to t$e plaintiff's 
market, and that both markets being held «on the same , 
days in the week the plaintiffs were deprived of the profits 
of their market. It was held by the learned Judges iu that , 
case, Morgan. C.J., and Ross, J., that there was no authority* 
to show that a suit of this description cani>e maintained ; 
here. That, though in E a gland a market could be held 
only by charter from the Crown or by long, usage from 
which a grant would be presumed, the prerogative of con- 
ferring this right is not known Jiere. From wfcat we have 
already said it will be seen that with all deference to the 
learned Judges who decided that case we dre not prepared 
to agree : with them in this par* of their, judgment, but we 
I do agree with them when they go on to hold that the owner 
of land is free to use it for a marjcet or for any other lawful 
purpose, and the owner of a neighbouring market has no 
right of suit for the loss which may ensue by the establish- 
ment of the new market. This case was followed in 
Kedarnath v. Raghunath (£}.»W. P. H. C. Rep. 1874, p. 
104) From several decisions it woultt appear that the, 
Sadar Dewani Adalut of these provinces held that claims of 
this nature were claims which could not be enforced by 
courts of law unless they had been sanctioned by Govern- 
ment through the Settlement Officer. Vide Sheikh Risharut 
Altyv.Seetul Mi*ser,8.V. A., 1869* 40), Meeta Sahoo v. 
Sheikh Surwar Alt. (S. D. A., 1860, 439), Bhinuk Chowdhree , 

v. The Collector of Jaunpore. (S. D.'A , 1867., 271). 

* 
Further, we learn from the Circulars of the Court #f 
Nizamut Adawlut of these provinces edited by J. Carrau 
(1855) p. 135, ihat the Sadar Dewani Adalut *' decided on 
appeal from an order of the Commissioner of circuit of the ' 
15th Division that zamindars and other proprietors of land 
have a right to establish hauts or fairs on their own land 
and to hold them on any day thaj; they thintc proper, ©and 
that it is not competent to Magistrates to prohibit the 
establishment of hauts or fairs, or to fix the day on which 
they jnay be held, on the plea of interfering with the right 
of a neighbouring Aaut-holder or on any other ground." The 
value of this is that it shows what view was taken by the 
Sadar Dewani Adalut of the law as it then stood. 

In opening his case the learned advocate for the appel- 
lants drew our attention (o certain papers whjch are to be 
found at page 61, el seqq., of the appellant' book as show- 



ing that immediately after the Mutiny others had tried to 
140 pen markets in Shamshabad and been prevented. *It would ^ 
appear thattm the 15th of November 1870 the. Magistrate 
authorized the Deputy Magistrate of the* pargana, if h§ ap- 
prehended any disturbance on account of the rival claims 
to hold markets, he was to initiate a 4 case under (sic) 
section 182 of Act No. V of 1861. Obviously a mistake for 
section 28fi of Act No. XXV of 1861. The action taken by 
•the Magistrat , as he himself is careful to point out in the 
same paper, in no way deals with the claims of the parties* 
They are referred to the Civil Courta. All that b* was 
concerned with was to prevent a breach of the peace be. 
tween the two angry claimants to hold a market. 

But to return to what we have in the preceding parf 
of our judgment pointed out, the view taken by the Civil 
Courts, and bv the Chief Criminal Courfrin these provinces. 

No precedent to the contrary has been showi> to us, 
and in the face of what we therefore believe to be the 
uniform current of decisions on this subject, we are not 
prepared to resort to such an extreme step as to interfere 
with the liberty of the subject to hold a haut whenever and 
wherever he may please, provided he do so on his oijn 
land in such a way a8 not to be a nuisance to neighbouring" 
landholders who have equal rights with himself. In the 
present case the person who asks us to interfere with the 
righft of a landholder is himself no longer a landholder. 
He was originally one, and as such would have had the right * 
to establish a hnut on any portion of his estate. But when 
he lost hi 8 status as landholder the privileges presumably 
would lapse with the loss of the land. 

Be this as it may, he certainly has no status whereby 
be can ask us to interfere with the rights which belong to * 
the respondents, who are landholders. 

The result is that the pleas taken in appeal fail, and • 
the*decreeof the lower Court is* affirmed so far as it sets 
aside the plaintiffs' claim, and the plaintiffs' claim is dis- 
missed in toto. Tht respondent will get his costs yoth of 
this Court and the Court below* 



CA WNPORK. Criminal Revision No. 380 of 1907. July 30 * 

# Emperor £ GokuL 

Act {Local) No. \*of 1900— (United Provinces Municipality 

Act) % **. # % 2, 87 (3) — Application for permission to buSd— 

Implied per mission — Power to erect necessary *cujfoldingf 

• Where application for permission to build has been made 
to a Mun«eipal»13oard and the period mentioned in section 
87 (3> of the Municipalities Act, 1900, has expired, the 
applicant it in the lame position a* if the erection of the 
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building specified in hie application had been formally sane* 
turned by •the Board. A sanction, express or implied pto the j 
erection of a specified building necessarily carries with it 
a nftht to pilt up sufh ordinary 9 scaffolding as would be 
necessary under ordinary circunmtauces for the executiou 

of the work. 

• • 

This was an application for revision of an order of a first 
class Magistrate of Cawnpore by which the applicant had 
been convicted and fined under sections 168 and 1-47 of the 
United Provinces Municipalities Act, 1900. The facte of • 
the case sufficiently appear from the order of the Court. 

Satfa Chandra Mukerji, for the applicant. 

The Assistant Government Advocate (Porter), for the 

Crown. 

• • 

Richards, J.— This is an application in revision to set 
aside the conviction^ the petitioner under sections 168 and • 
147 of Act I of 1900. It appears that the* petitioner 
having occasion to erect certain buildings in the city of 
Cawnpore, duly appfied to the Municipal Board for 
sanction. The Municipal Board neglected and omitted 
lor one month after the receipt of that valid notice to make 
or deliver to Qokul any order in respect thereof. Gokul 
yielreupon again called the attention of tye Board to their 
omission or neglect, and This omission and neglect con- 
tinued for a further period of a month. Thereupon Gokul 
commenced to erect the buildings lor which erection he had 
jriven notice to the Municipal Board. In doing as he did 
Gokul was acting quite lawfully. Sub-section (3^ of section 
87, expressly provides that under these circumstances the 
Board shall be deemed to have sanctioned the proposed 
buildings absolutely. It became necessary in the cuurse of 
the building to put up certain scaffolding, and there is 
nothing to show that the scaffolding which tlokul put up 
was anything other than the ordinary scaffolding that must 
of necessity have been put up for carrying out the buildings 
intended by Gokul. The Municipal Board, however, being 
unable to interfere witlfthe buildings set to work to try and • 
* make Gokul take down the scaffolding as being in contra- 
vention to section 82 and as. a consequence of Gokul's re- 
fusal to take down the scaffolding the present prosecution 
was instituted. I do not think that the Municipal Board of 
Cawnpore are to be congratulated on their action in this 



matter. Even if they had the power to order Gokul to take 
down the scaffolding, I do not think under the circum- 
stances that they ought to exercise that power, more parti* 
cularjy as Gokul, instead of defying them, appears to have 
asked their consent to the maintenance of the scaffolding 
as dbon as any question was raised. In my opinion, at the 
expiration of the times mentioned in clause (3) of section 87, 
that is to say at the expiration of 15 days after the second 
communication fr%ra Gokul, he was placed in the same 
position as If he had submitted plans of hi* proposed bind- 
ings to the Municipal Board and that they had written back 
informing him that an ordgr had been made sanctioning the 
erections in accordance with the plans. It must be assumed 
for the purposes of this case that the erection of a scaffold, 
ing sooner or later was necessary in order to execute 
the buildings which in tha events which happened are 
to be taken as having been absolutely sanctioned. In ray 
judgment the sanction to the erection necessarily carried 
with it a right to put up* such ordinary scaffolding as would 
be necessary under ordinary circumstances for the execu- 
tion of the works; and, «as I have already stated, it 
has never been suggested that there is anything extraor- 
dinary in the scaffolding put up by Gokul. I think it i*an 
hardly be urged that if the Board had passed an order sanc- 
tioning Gokul's building in •c^rdance with the plans and 
specifications whieff he furnished the Board, it would 
be necessary for him to make a fresh application for the 
erection of the necessary scaffolding. Section 82 is rel ied 
upon as showing «that an order for scaffolding is neces- 
sary in addition to the permission to build. It see ma to me 
that section 82 was intended to apply to the temporary 
occupation of the streets and certainly it was never intended 
to apply to the scaffolding necessary for the erection of 
biylding9, sanction to build which had already been given. 
The case strongly, suggests that the Municipal Board are 
now trying to prevent the erection of a building which they 
•might have prevented had they taken the proper means at 
the proper time. 1 have no hesitation in setting aside the 
order of the Magistrate of the first class, dated the 22nd of 
May J907, and also the order of the learned Additional Judge, 
dated the 12th of June f907. The fine, if paid, will be 
refunded. 
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Act No. VJI of 1870 (Court Feet Act), ss. 9. 10, 11 and 28— 
Court fee — Plaint— Q>urt fee on plaintjditcovered during 
progrw of suit to be insufficient — Limitation — Act No. 
XV of 1877 {Indian LimWition Ac6f> *. 4. . 

Held that when it has been discovered at 'any time Ifhat 
through mistake or inadvertence a plaint Has been filed on an 
insufficient court fee ttnmp. thc*Court upon discovering the 
mistake can at any time and without any regard to limitation 
have the proper court fee made up, and when it is so made up, 
the plaint is as valid as if it had been properly stamped when 
presented. The principle of the decision in Balkaran Rat v. 
Gobind Nath Tewari (I.L.K , 1£ All., 129) is anM so far as appli- 
cable to plaints rejected. 

This was a suit for the recovery by i^ght of pre-emption 
of certain mutfi and zaminftari property, and was valued 
for the purposes of court fee under s. 7, el. (v), sub-cl. (c), at 
fifteen times the nett profits, which the plaintiff stated to be 
Rs. 45. The officer of the Court reported that the plaint 
was sufficiently stamped, and it was admitted and entered 
in the register of civil suits. The defendant in his written 
statement took the plea, aiuong others, that the plaint was 
not sufficiently stamped. Thereupon* the Court framed an 
issue as to the sufficiency of the stamp. It took evidence 
and came to the conclusion that the profits of the property 
has been underestimated by the plaintiff, and that the 
court fee paid was insufficient. It did not declare the 
amount of the deficiency, and it did not require the plaintiff 
to wake it good, but dismissed the suit upon the ground 
that upon the dite on which it found the amount of court 
fee to be insufficient, the period *of limitation for the 
institution of a suit for pre-emption b ac * already expired. 
Against this decision the plaintiff appealed to the Subordi- 
nate Judge, who allowed the appeal and remanded the suit 
under section 562 of the Code of Civil Procedure to the 
Court of first instance. From this order the present appeal 
was preferred by the defendant. • 

Qokid Pranad and Satish Chandra Banerji, for the 

appellant. # 

+ Abdul Mqjid, for the respondent. 

Knox, Acting C. J.— -The facts out of which the ques- 
tion raised in this appeal springs are as follows :— 

On the 29th of September 1906 the respondent in- 
stituted a suit in the Cpurt of toe Munsif of Amroha. 
He asked for a decree declaring his righj of pre-emption 
over (1) a share of certain property which he described 



as mnafi with zamindari in Thok Khurd ; (2^ a share of 
property described as mnafi with zamindari together wfth 
a proportionate share* of shamlat* land in* Patti UlTwaja 
Bakh8h, Thok Kalan. and (3) all rights appertaining to 
the above-mentioned properties. J?or # the purpdse of 
determining the jurisdiction of the Court, he valued his 
claim at Rs 800, which he said was the actual value of 
the property claimed by him, and he computed 4he fee 
payable under Act No. VII of 1870 in accordance with 
the provisions of section 7, clause (5), paragraph (c) of * 
that Act He stated the nett profits that had arisen from 
the land during the year next before the date of presenting 
his plaint as being R*. 45 ; he multiplied this sum by fifteen 
and paid an ad nnlorem fee upon Rs. 675 as set out in 
Schedule I of the Act. The Munsarim, to whom the plaint 
was ores*nted, certified that the courbfee paid was sufficient, 
and that the suit had been instituted within *the period 
allowed by the law of limitation of 1877. The plaint was 
thereupon admitted and registered on the 29th of Septem- ^ 
ber 1907. 

On* of the pleas taken in the written statement was 
that the court-fee paid was insufficient and that the suit was 
not cognizable by the Court."* It was not stated by the 
defendant why or how the court fee paid was insufficient, 
nor was it stated what court fee was necessary under the 
provisions of Act No. VII of 1870. 

The Munsif fixed an issue: -"Is the court fee paid 
insufficient?" Several witnesses were examined touching 
the point thus raised, and after considering them the 
learned Munsif found as follows: — "The properties sought 
to be pre-empted are muafi and, therefore, the plaintiff 
has paid court fee on fifteen times the amount of the 
income. He puts the income of his properties at Rs 45 
and there is not much difference about that. But it is 
tclear that there is a garden atbo in*the properties in dispute, 
and the plaintiff has neither given its separate value nor paid 
any court fee for^hat * * * . The plaintiff ought to have 
paid a separate court fee in • proportion to his share of the 
garden claimed, but he has not done so. Besides this there* 
is an income of Rs. 27 from market and nakha*a and the 
plaintiff has* not mentioned it also. The plaintiff's wit* 
nesses were also compelled to admjt that there ^is some 
income from Inarket and the nakhasa. The patwari puts 
the income of the market At Rs. 48 per annum, but 
in my opinion it is sonfewha^ exaggerated. Whatever 
may be the income from the market and the nakfraHi, it 
••will not make much difference at the present stage, because 
the plaintiff has totally ignored it and paid not even a 
single shell as its court fie. It may be said that the 
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income of the market and the nakham is included in Rs. 45, 
b*t what about his garden ? Court fees on groves ought 
to be* paid on ttteir actual price anif not on fifteen times 
the amount of the profits. Trie plaintiff has given no value 
of the grove, andr, therefore, I hold that the court fee paid 
by him is not suffcient." 

The learned Munsif, though asked, refused to # grant 
time to* make up any deficiency in the court fee and dis- 
missed the suit. 

In appeal the following pleas were taken :— (1) The 
* court fee paid is sufficient, the net profits of Rs. 45 include 
the profits from the bazaar, cattle market, etc. (2) If in 
trying the suitthe Court came to the conclusion that the 
court fee paid was insufficient, it should according to law 
have granted time tg the appellant to make good the 
deficiency. * 

The Subordinate Judge who heard the appeal arrived 
at no finding upon the question whether the court fee had 
or had not been rightly computed, or whether or not the 
profits alleged* by the appellants were correct. In his 
opinion the case was exactly on all fours with the case of 
BabuLal v. A*i K an war (I. {,. R., 27 All.f 197). He held 
that the Court should have allowed the plaintiff to make 
good the deficiency, though the time of limitation had 
expired. He accordingly set aside the decree of the Couvt 
below and remanded the case under section 562 for trial 
on the merits. The pleas taken in this Court were # that, as 
the period of limitation had expired, the deficiency in court 
fee could no longer be made good, and as there was no 
valid plaint on the file within the time prescribed by law, 
the Court of first instance had acted rightly in dismissing 
the suit. 

Tne learned Judges before whom the case came were 
of opinion that the appeal should be heard and determined 
by a Full Bench of this Qourt.^nd the question which we* 
have to consider in this case is whether a Court, which, 
after a suit has been admitted and registered, sees reason 
to tnink for any caise that tlTe annunl net profits or the 
market value of the subject matter of the claim has been 
wrongly estimated and thereupon proceeds to hold an 
- tnquiry, is bound, if the result of that inquiry shows the 
estimation to be insufficient, to give time to the plaintiff to 
pay in the additional fee, whether the time so 9 given be or 
be not within the time allowed by the law # of limitation 
for bringing the claim, andorhat is the result if the addi- 
tional foe be paidjvithin the time fixed by the Court ? The 
learned vakil for the appellants contended that the provi- * 
eions of section 10 of Act #o. VII of 4870 coufd only be 
applied to the special class of cases in which the Court has 



of its own motion issued a commission to a proper person 
directing him to make an investigation into the amount 
of annual nett profits or market value of the subject matter 
claimed, and not to cases, for instance, in which the Court 
has held a similar inquiry in person or in which it had 
arrived without inquiry upon a finding that the fee pay- 
able in the suft had been wrongly computed. He further 
contended that for the last seventeen years, since the 
Full Bench of this Cteurt had decided the case of Balkaran 
Rai v. GobifH Satk &\cari ft.L.R., 12 All., 129), this 
Court had draVn # a sharp distinction between cases in 
which a document had been^ presented to a Court without 
being properly stamped through mistake or inadvertence 
of the party presenting it and cases in which the document 
had been through mistake or inadvertence of the Court 
received by the Court without being properly stamped. 
To the latter class of cases only had the indulgence 
allowed by section 28 of the Court Fees Act been 
granted, and as regards the former class of cases it 
had been held that the Courts could not give time for 
paying in the additional fee beyond the period allowed by 
law for instituting the suit. His contention was that the 
present cass was a case in which the Court had not held 
any investigation in the mode prescribed by sections 9 and 
10 of Act No VII of 1870; fufttoer that the mistake in 
the court fee had been the act of the party and not of the 
Court, and therefore, as it was a case in which the suit had 
been barred by limitation at the time when the mistake 
was found out, fine would not be given to the plaintiff to 

remedy the defect. 

• 

I shall first deal with the contention that section 10 
of Act No. VII of 1870 comet into play only when the Court 
has issued a commission* under the preceding section to a 
propftr person for the purpose of ascertaining the market 
value or the nett annual profits of an estate. 

• It is obvious in the first place that to admit this con- 
tention will involve the anomaly that a Court when it dele- 
gates its power of investigation to another person enjoys 
powers which it cannot exercise when it holds the investi- 
gation itself, and for this doctrine we know no authority. 

On 4he other hand, the very fact that a Court is em- 
powered to delegate certain powers to another is of itself 
proof that the powers thus* delegated are powers with 
which the Court is itself armed. 

In the second place an inquiry into the history of 
sections 9 and 10 of the Court Fees i ct shows that there 
is no foundation •for any contention of the kind advanced 
by the learned vakil for the appellant. 
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At the time when Act No. VII of 1870 was placed upon 
the Statute Book the Act which regulated the procedure of 
Civil Courts was Act No. Vill of 1859. That Act contained 
a section (section 180) which empowered Courts under cer- 
tain special circumstances to issue a commission for certain 
purposes to an officer of the Court, directing him to make 
an investigation and to report to the Court, ^he ascertain- 
ing of either the market value of property or the nett annual 
profits of an estate was not one of thos> purposes. When 
Act No. VII of 1870 first became law^section flr stood as^it 
stands now. But section 10 at that tim j cgnsfsted of three 
clauses and the third clause ran as follows :— 

" Section 180 of the Code of Civil Procedure shall be 
construed as if the words * the market value of any pro- 
perty or' were inserted after the word 4 ascertaining ' and 
as if the words ' or annual nett profits ' were inserted 
after the word * damages.' " • 

The object and meaning 9f thiS clause is evident. It 
was that section 180, Act No. VIII of 1859, should be read 
aspart of section 10, Act No. Till of 1870. It empowered 
Courts in any suit in which the Court might deem a local 
investigation to be requisite or proper for the purpose of 
ascertaining the market value of any property or the 
amount of annual net profits to issue a commission to a 
proper officer for the purpose of conducting the necessary 
investigation and to consider the report of the Commis- 
sioner. Upon the repeal of Act No. VIII of 1859, the 
Codes of Civil Procedure which followed yi 1877 and in 1882, 
contained sections which enacted the provisions of section 
180. Act No. VIII of 1859, as amplified by Act No. VII of 
1870, section 10, clause (iii). They contained also an 
important addition to the effect fvide section 392 of Act 
No. XIV of 1882) that such c ••mmission was only to issue 
when the investigation deemed n- cessary by the Court 
could not be conveniently conducted by the Judge in person. 

The use of the word " may " in section 10 must, not * 
be overlooked. When the section is read with the incor- 
porated section 392 of the Code of Civil Procedure, the 
obvious inference is that the power of delegation wa^not 
to be exercised as a matter of course or on the mere 
requisition of a party to the suit. On the contrary the 
language used shows that the section was framed so as to 
discourage as mush as possible local investigation by a 
Oommihsioner. 

From 1870 onwards clause (iii) of section 10 of Act 
No. VII of 1870 stood side by side with the amplified 
section 392 of the Code j>t Civil Procedure, until in 1891 
the Legislature on going through the ^fatute Book with 
the object of removing certain Statutes and portions of 



Statuses which were spent or had become unnecessary, 
expungetiHause (iii) of ^section 10 as no longer necejsfarv 
(Act XII of 1891, Schedule I). This*then is the history of 
sections 9 and 10 of Act No. VII of 1870, and from a sjudy 
of it we can arrive at the following conclusions, viz, :~ 

(1) As an ordinary rule when a Court considers it 
necessaty to ascertain the market value, etc., of any pro- 

• party the law requires the Court to hold the investigation 
in person. « 

(2) Only when such investigation cannot be conVenient- 
ly held by the Court in person is it to insue a commission 
to a proper officer to hold the investigation on its behalf. 

This being so, I find it impossible to confine the opera- 
tion of section 10 of Act No. VII of 1870 only to investiga- 
tions held py a Commissioner. This* restricted interpre- 
tation is based upon the use of the word " such * in the 
opening words of section 10, clause (i^ 

The object of the law may be inartistically expressed, " 
but the intention evidently was to empower (iourts to hold 
inquiry, a^id it was intended that they should do so prefer- 
entially themselves. • 

To interpret that language, so that if they did hold the 
inquiry thaimslves nothing w^iui follow, but that if they 
helc^it by deputy most important results in favour of the 
plaintiff would follow, is contrary to the way in which • 
Revenue Sfetutes should be interpreted and would lead to 
an absurdity. 

I prefer the possible and more liberal interpretation 
that the word "such" is meant to refer to any investiga- 
tion held undgr section 9, and that it applies to ail investi- 
gations, both those held by a Court per se and those held 
per alium under its commission, whenever it sees reason to 
think that the annual nett profits or the market value of • 
anf such land, etc., as is mentioned infection 7, paragraphs 
% and 6, have or has been wrongly estimated. 

In all such case* if the estimation is found insufficient 
the Court has no option but to require the plaintiff to pay 
the additional fee payable and to stay the suit until such* 
fee is paid. 

I hold then^hat sections 9 and 10 of Act No. VII of 1870 
govern all cases jn which a Cfcirt may # think it necessary 
to hold an inquiry into the market value of or*the annual 
nett profits arising out of the property, the subject-mattet of 
the claim, and whether that inquiry be by evidence taken? 
on an issue raised by the defendant or by a locJl investiga- 
tion held in person or by commission or otherwise. 

But the next Contention is that the Court can under 
section 10 stay th^suit only for such period, if any, as may 
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Remain unfpent of the period prescribed by the Li notation 
Act of 1877 as, the period within which the particular suit 
can be brought. • 

• This contention is not based upon any words or expres- 
sions contained in Chapter III of Act No. VII of 1870. 
There *are no direct or indirect words of limitation 
contained in either section 9 or 10. If we read 4 hem as 
they stand and without reference to any Act or precedent, 
the powers given in them can be exercised at any time up 
to the ^passing of the decree in a suit. There is also no 
limitation in section 392 of Act No. XIV of 1882, which 
must be read with these section". 

The contention is based upon the line of reasoning 
contained in the judgment delivered by the learned Chief 
Justice Sir John fflge in Balktran Hal v. Gibind N<*tk 
Tewari +1. L. R., 12 All., 129), and adopted by the other four 
learned Judges of this Court who sat with him to hear 
and determine that appeal. Briefly put that reasoning is 
that:- 

(i) The law, section 6 of Act No. VII of 1870^ prohibits 
a Court from receiving, filing or using a plaint unless that 
plaint has affixed to it % court fee 9t the proper value 
required by Act No. VII of 1870. 

(ii) If the period prescribed by limitation does expire 
# before such court fee is affixed, the plaint, when the court 
fee is affixed after that period has elapsed, is a* plaint to 
the hearing of which limitation is a bar, or, to put it in 
another form, that there will be in this last mentioned case 
" no valid suit as to the merits of which the Court can give 
a decision." 

(iii) It is only in those cases where an or^er can law- 
fully be made under section 28 of the Court Fees Act that 
# the principle of nunc pro tuna can be applied and the plaint 

treated as if it had been* properly stamped in the first 

• # 

instance. • 

» 

Beyond all doubt any line of reasoning which found 

favour witli the Judges who decided Balkaran Rai v. Gohind 

•Nath Tewari is entitled to great respect and consideration. 

But it must always be remembered in considering Balkaran 

*Rai's case that— # 

fl)The conclusion arrived at in Balkaran Rai v. Gobind 
Nath Teicart is the opposite of that arrived at by the Full 
Bench of this Court in another case, Chert Lai v. Kirath 
Hhand (Ih.B, , 11 All., 6^8). The view that found favour 
witn the Judges in the case first named was put forward 
by the learned vakil for ^he appellants in tje latter case, 
but the learned Judges held^manimtusly tjiat *' if a docu- 
ment which ought to bear a stamp u/ider the Court 



Fees Act has been used in the High Court, and the mistake 
or inadvertence, which permitted its reception in a lower 
Court without being properly stamped, comes to light in 
the High Court, any Judge of that Court may, under section 
28 of the Court Fees Act, direct that it should be properly 
stamped." Further that " when a proper order has been 
made and carried out, the original mistake and inadvert- 
ence and all subsequent consequences of such mistake or 
inadvertence are, rfred." 

9 (ii) In Bblkaran Rai's case, as the learned Chief Justice 
pointed out at page 147 and again at page 150, " sections 
10 and 11 of the Court Fees Act relate to suits and do not 
relate to appeals. " Balkaran Uai's case was the case of a 
memorandum of appeal which had been insufficiently 
stamped and the force and v^lue of sections 9 and 10 was 

not in question. 
• 
Apart, however, fr/>m t^ese considerations, and with 
the utmost respect to the Judges who decided that appeal, 
I find myself imable to follow them when they make Act 
No. VII of 1870, which is an Act dealing with purely fiscal 
matters, and the main object and intent of which is to 
prevent the Government being defrauded of the fees pre- 
scribed by it, act and react upon the Indian Limitation Act of 
1877. The law upon the subject ff stamps is altogether, says 
Taunton, J , in Morley v Hall (2 Dowl., 494), " posititi 
juri$, it involves nothing of principle or reason, but depends 
entirely upon the language of the Legislature." In inter- 
preting Act No vn of 1870 the safest canon of construction 
is perhaps that very lately laid down by Lord Russell, Chief 
Justice, in Attorney-General v. Carlton Bank (L. R., 1899,2 
Q. B., 164). viz., "to gijre effect to the intention of the 
Legislature as that .intention is to be gathered from the 
language employed having regard to the context in con- 
nection with which* it is employed." To introduce limitations 
from other Acts, when no such limitations are even suggest- 
ed in. the context, is in so many words to legislate. Looking 
only at the Act and the context in which the sections of 
the Act which we have to construe stand, we shall find that 
section 6 did intend that a^ plaint was not to be received in 
any Court of Justice unless the court fee prescribed by the 
Actjiad been paid upon it. The Legislature, however, 
foresaw that plaints may and will be received about which 
a doubt will arise and regarding which inquiry will show 
that the whole of the court fee prescribed has not been paid. 
They thereupon enacted sections 9 and lOgiving a Court power 
to remedy the defect and to carry out the intention and 
object of the Act that the Rev%nu§ shall not be defrauded 
and that theYull court fee shall be paid before the hearing 
is further proceeded with, whatever be the stage at which 
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pie hearing may have arrived when the, mistake is detected. 
J cajmot bring myself to believe, as I have to do if I Adopt 
the contention now under cousiderat ion, that the Legislature 
ew iu tended that a Court shou d say to « plaintiff':— "X 
will not proceed further with the case until you pavJjbe. 
peuuisite court fee/ and that, wheji the fee .had been realis- 
ed, should then and there say to the plajnthj .— *• Your buU 
is dismissed, because the deficient c »urt fee has not been 
paid in till after the period of limitation had cxpijedn" 'Jto 
any such pro ceding on the part oNa private individual 
we should attac" the stigma of fraud. » 

Besides, even if the Statute .ft Limitation is to be in fray 
say woven into this Act, and in the absence of clear words 
for that purpose I am not prepared so to hold, what does 
tjjat dtatate say f> This, too, w a Statute wtwch places res* 
traint upon the rights of individuals and has to be con- 
strued iu the light derived from its twn text and not 
by the aid of any light borrowed aliunde. It runs as 
/oUpws :-*•" JEvery suit (section 4) instituted after tne period 
of limitation prescribed therefor, .shall be dismissed," 
Then follows an explanation showing what is meant by 
the word •'instituted." When a plaint is presented to the 
proper officer (Act No. XV of 1877, section 4, explanation), 
the suit m which it is the plaint, is instituted. No words 
are used to qualify the w'ord «• plaint-* and to say that it 
most be a plaint stamped in accordance with the provisions 
of Jtct No. VII of 1870, section 6. 

When the plaint, whatever its defects, L«? presented to 
the projier officer, the suit is then and there instituted, and 
once it has been within the time prescribed, the suit escapes 
from the liar of limitation, unless hucii bar be once in 
existence prior to institution. vVhat right have we to add 
the words, in Act No. XV of 1877, section 4, '•nufficiently 
stamped" to the woo "plaint"? See Mawtmihnt Begu 
Beg 'm v Syed Yu*af <H (N.-W. P., H C. Rep. f 1874. 139). 

So again if it had been intended that the question of 
limi r af ion should enter into section 10 clause (ii), I should 
expect to find the words '• subject to the prov sioDS of the 
Law of Limitation " inserted itjto it * 

Th* metaphor used by the learneM Chief Justice at 
page 142 of the report of Balkaran Rai v. Gvbiiu* Nath 
TVwrt has been in my opinion extended by him too far. 
He aays:— '• In my opinion an appeal cannot be said to be 
presented within the meaning of section 4 of the Indian 
Limitation Act, 1877, when the only presentation of the 
appeal is the tendering to the Court tf a document, which 
the Legislature has specifically enacted shall pot be regarded 
by a Court as of any validity, and the tendering to my 
brother Brodhurst on the 9th November 1877 of a doou- 



mentwwhioh the law says shall be regarded as ofrno validity, 
was no more a presentation pf an appeal tjian woulfi the 
tendering to him of a blank pieol of paper have been a 
presentation of an appeal. In one case he could see notjiing 
on the paper, in the other case the law* had forbidden him 
to see anything on it." • 

■ But is it correct to say "that the* law has forbidden him 
to flee anything on it ¥ He must see all or nearly all that 
has been written on it before he can judge whether the 
proper com* fee has been paid. He may rer eive ifr register 
it. and then, if a doubt arises upon this matter, he will 
have to examine it very carefully and make that very paper 
the basis «f an investigation • 

I, therefore, see no necessity for going outside and be- 
yond the plain words contained in sectUfhs 9 and 10, or indeed 
Tor praying in aid section 28 which belongs to the Chapter in 
the Act which deals with the mode of levying fees. The 
suit has been instituted within time, the King's fee for 
hearing the suit has been realized and the suit stayed can 
proceed. Even if the fee is not pa ; .d, the suit is dismissed, 
but the plaint is not taken off the file. It will retyain 
received and filed*untit the record or- the portion of die 
record containing it is destroyed. 

Section 38 is a universal section a*nd embraces a far 
wiQerarea than sections 9 and 10. It applies to all cases in 
which anjr document is through mistake or inadvertence 
received, filed or used in any Court without being properly 
stamped, and is useful inputting still further beyond doubt 
the validity of a plaint stamped either under section 10 or 
section 28 of the Act- 
It opens* with the very posftive words :— " No document 
which ought to bear a stamp uuder this Act. shall be of any 
validity, unless and until it is properly stamped." 

But those words can onljs refer to what is to happen 
► after it has been discovered that a plaint has been insuffici- 
ently stamped. No one would contend that after a suit had 
been fought to the end and a decree obtained rrom tie 
highest tribunal, aud the decree executed, that then, if it l^e 
discovered that the plaint has not been properly btamped, 
the whole proceedings can be attacked on the ground that 
the plaint had no validity, as it can j>e where frauo^is dis- 
covered. If tie mistake is oiscovered before decree, the 
plaint has no validity unless ano> until it is properly stamped 
and the suit cannot proceed tne step further. 

But assuming that section 28 is in any # way needexf to 
•<jomplement at d complete section 10, it is contended further 
that section *28 applies only wtfen the document, »>., the 
plaint in this case, has been received by mistake or inad- 
vertence of tne Court. The answer to this contention 
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c^mee out *f - the same quiver that provided the ar»w of 
conation. I flnd at page 147 the learned Chief Justice say- 
ing :— •• The application of section 28 would not be inconsis- 
tent with the provisions of section 10 or section 11. Cases 
coming within sectiofi 10 or section 11 of the Court Fees 
Act wou4d arise only where through mistake or inadvertence 
of the Court a plaint, which subsequently was discovered to 
be insufficiently stamped, had been received, tiled or used in 

, the Court. No such Court would knowingly receive, file or 
use a plajnt which was insufficiently stamped, in contraven- 

► tion of the express prohibition of section 6 of the Court 
Fees Act." The logical deduction from this is :— Therefore 
ev«ry document so received is received by mistake or 
inadvertence of the Court. The mistake may in its origin 
be the misrake of tt)$ plaintiff ; by the time the plaint has l 
been registered, the mistake has become the mistake of 
the Court. If the Court or the Munsarim discover the 
plaintiff's mistake befftre registration of th* plaint, the 
plaint would at once be rejected under section 54 of the 
Code of Civil Procedure and never registered at all. 

• 
# I hold, therefore, that section 28 »s subject to no such 

limitations as are contended for. When* it has been dis- 
covered at any time that through mistake or inadvertence a 
plaint has been filed on an insufficient court fee stamp, any 
Judge who discovers the mistake can at any time and wfth- 
Irat any regard to limitation have the proper court # fee made 
up, and that when it is so made up, the plaiot is valid as if 
it had been properly stamped when presented. 

In this view it is really immaterial to consider whether 
when a mistake is discovered after registration there has 
been any mistake on the part of the plaintiff. 

I was first impressed by the contention that if there be 

• nothing in the plaint to put the Court or the Munsarim of 

the Court on its or his> guard there can be no mistake 9r 

m inadvertence so far as the Court or Munsarim is concerned. 

tyit what is a mistake f It is not mere f <frgetf uhtess, it is a 

slip, made not by design but by mischance— Bsher, M. R., 

% to Banow v. h>ac (L. R . 1891 1 Q. B.. 417), Russell, C.J., in 

fyampford v heal (65 L. J . Q B., 74>, and •• mistake or 

inadvertence " as interpreted in Doe dem BlAbett v. Phillips 

(1Q.H., 96). • • 

• 
But I find on examining most of the cases cited in this 

behaTf that the mistake # heUt* to be that of the plaintiff 
might reasonably be held to he the mistake of the Court. 
Thus (i) Mvhammad Ahmad v Muhammad Sulainmn (I.L.R.? 
23 All., 423), was a case ii which the plaintiff made an arith- 
metical mistake in calculating the net profits. It appears 
from the judgment that the officer of theUourt, when he 



m checked the plaint, could, if he had gon« over the plaintiff's 
calculation, have discovered the mistake. 1 am unable to 
hold with the learned Judges who decided that case that it 
was not the duty of the Munsarim to check the plaintiff's 
calcination Rule 12 of the Rules and Orders of the 4 h of 
April 1894 lavs down :-••• A Munsarim of a C vil Court 
appointed to receive plaints shall examine each plaint pre- 

• sented to him, and shall report thereon whether the provi- 
sions of Acta^Nost tlijf 1870^nd XIV of 1882 have been 
observed, anc^whetherwie claim is within the jurisdiction 
of the Court an<t has been presented within the period 
prescribed for the institution of such a suit." There was 
certainly material which, if examined, would h »ve put 
him on his guard. It is not the intention of the Law or 

» of the Rules*of the Court that a Munsarim* s inquiry 
should be a piece of perfunctory routine. 

It seems to n!e that if ever a plaint was received by the 
mistake and inadvertence of the Court, the plaint in this 
case was so received, and that section 26 of the Court Fees 
Act did apply, even if its application hangs upon a mistake 
by the Court. 

iii) In Chattarpal v. Jagram (I.L.R., 27 All. 4>1), the 
learned Judges followed, and apparently unwillingly, the 
ruling just cited. • • 

(Hi) In Ram Tahnl Singh v Duhri Rai (I LR., 28 All., 
310) the mist ke was not discovered till the case had gone 
into appeal, and the mistake, however it arose, was. it 
seems to me, the mistake of the Court. The Munsarim of 
Azamgarh must know (hat a large number of villages in 
that judgeship are permanently settled aud should have 
been on his guard. One # question to the plaintiffs would 
have discovered the defect. 

• (iv) The case of Dilaicar Husain v. Bhagwat Das 
(Weekly Notes, 1907, 63), is the case of a memorandum of 
, appeal insufficiently stamped and is, therefore, distinct 
from the present case. 

The cases of Babu Lai v. Asi Kunwar (I.L R , 27 AIL, 
197;, Chunni LqJ. v. Aiudhia Prasad (I. L.R., 19 All, 240), 
GhasfR'im v. Ha>gobind (Weekly Notes, 1907, p. 18), Basib- 
ul-ninsa v. Qhafur-mUah Khan (I L.R., 29 All., 382), and 
this last is the judgment of a Full Bench of the Court, 
which were relied upon by the learned counsel fort/the 
respondents, follow the principles laid down in this judg- 
ment and have been in my opinion rightly decided. 

The learned vakil for the appellants, Munshi Qokul 
Prevail, to whom we aw indebt $ for a very careful and very 
exhaustive argument in the case, drew our attention to the 
Full Bench Ruling tof this Court in Jainti Pamhad v. Back* 
Singh (I. L, R, 15 All., 65). But in that case the Court had 
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to deal with a plaint in whwh the mistake was discovered, 
before the plaint was registered. That is a case quite dis- 
tinct from the one before us and dealt with by section 54 
of the Civil Procedure Code. It was dealt with under that 
section, and all that we are concerned with in it i^that 
sections 9 and 10 of the Tourt Fee* Act, 1870^ were held not 
to apply. If that was a correct decision it* manifestly has 
nothing in common with the present case, in which I hold 
sections 9 and 10 of the Cour^ Fees Act ieie rightly applied. 
I, therefore, hold that when a phnnt has Jbeen register- 
ed and a Court, having reason subsequently to think that 
the market valu« or nett annua profits of the subject-matter 
of the claim has been wrongly estimate 1, holds an inquiry 
either p*r s* or through a Comnissioner appointed for the 
purpose, and findn that a sufficient court fee has not been 
paid, it is hound to stay the suit and to fix a time within 
which the additional fee can be paid, without any regard to 
the fact whether that be a tisne within or be ond the period 
of limitation prescribed for the suit. If the fee is paid 
within the time so fixed, the pjaint is as valid as if it had 
been properly stamped in the first instance on the day when 
the suit was instituted. The lower appellate Court in the 
present case should have arrived at and recorded a definite 
finding on the first issue raised in the appeal before it, viz., 
whether or not the subject-matter oj the suit had been 
rightly valued and the proper court fee affixed. If it 
finds that the proper court fee was affixed, it will remand 
the suit under section 562 of the Code of Civil Procedure 
for decision on the merits. If it finds that the court fee 
has been undervalued, it will state what it finds to be 
the proper market value and the proper amount of the nett 
profits and will remand the case to the first Court with 
a view to its taking action as prescribed in section 10, clause 
(ii) of the Court Fees Act • 

The appeal is so far decreed that the order of the lower 
appellate Courr is set aside upon the preliminary point and 
the appeal is remanded to that Court with directions to 
readmit the appeal upon its file of pending appeals and to 
determine it upon its merits in accordance with what has 
been set out above. Each side will bear its own costs in 
this Court. * 

Banbrji, J.— This appeal arises in a suit for pre-emp- 
tion which was dismi«8ed by the Court of first instance. 
The lower appellate Court has &t aside the decree of that 
Court and has remanded the case. From this order of 
remand the present appeal has been lodged. 

The property claimed te a third share of certain muafl 
and zamindari, and was valued for purposes of court fees 
under section 7, clause (v), sub-clause (c) of the Court Fees Act 



on fifteen times the nett profits, which the plaintiff stated 
to be Rs.*46. The officer joflthe Court re ported, that the pjain 
was sufficiently stamped, and it wai admitted and ^ntered 
in the register of civil suits. The defendant in , his 
written statement took the plea, anumg others, that the 
plaint was not sufficiently stamped. Thereupon the 
Court framed the issue:—" Is the* court fee paid insuffi- 
cient P" It took evidence and came to the conclusion 
that the profit* of the property had been underesti- 
mated by the plaintiff, and that the court-fee yaid was 
insufficient. It did not declare the amount of the defi- 
ciency and it did not require the plaintiff to mak* it good, 
but dismissed the suit on the ground that on* the date sm 
which it found the amount of court fee to be insufficient, 

• the period of limitation for the institution of a suit for pre* 
emption h*d expired. The correctness of the finding of the 
Court of first instance was impugned in the appeal prefer- 
red ty the plaintiff to the lower appellate Court, but that 
Court C'irae to no conclusion on the point, and. relying on 
the ruling of this Court in Babu Lai v. Asi Kunwar (I.L.R., 
27 All- 497), remanded the case to the Court of first in- 
stance. The learned vakil for the appellants has addressed 
to us a very able argument anfl has laid before us all the 
rulings of this Court on the point. He contends that 
sections 9, 10 and 2S of the Court Fees* Act should be read 
together, that section 9 only applies to cases in which the 
Court takes action of its own motion, that section 10 
applies to those cases only in which a commission has been 
issued by the Court under section 9, and that under sec- 
tion 28 additional court fees can only be received in cases 
in which a document insufficiently stamped has been re- 
ceived throtfgh the mistake or inadvertence of the Court 
or its oflfoer. He relies on the judgment of the Full Bench 
in the ease of Ralkaran Hai v. Qohihd Nath Tewri (I.L.R , 
12 All., 123) In that ewe the, learned Cnief Justice Sir* 

• 5ohn Edge, whose judgment was concurred in by the other 
learned Judges, held that " the mistake or inadvertence* 
in section 28 mAV. maan mi*Uke or inadvertence on the 
part of the Court or its officer, and not mistake or inadvert- 
ence on the part of an aooellanc or his aiviser*." In so 
holding the learned Chief Justice read into the section 
words which tound no plaee in it. On the strength of thig 
ruling it has been held in Several dtses that a distinction 
must he made between the " rgiscake or inadvertence " of 
the Court or its officers and* that of a party. As te» what 
constitutes a mistake or inadvertence • n the part of Jhe 

^ Court or its officers, the ruling* are not very consistent It 
was held for 9 exarnp1e in Muhammad Ahmad v. Muhammad 
Siraj-ud'din (1»L.U . ft All , $23), that the omission of the 
Munsarim to jetect an arithmetical error in the plaint was 
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not* mistake or inadvertence on tfie port of ,fchat,ofl}per, a 
view^whieh in^ my opinion it is imuossible to agree with. * 
In all these case? a vefv important part of the judgment, in 
the caw of Vathg-an Hai does not appear to hare been duly 
coFisidere 1. In tiering the question whether section £8 
was inconsistent with the provisions of section 9 or section 
1<> of the Court Fees Ajat the following observations were 
madefy the learned Chief Justice at oage 147:— "The • 
application of section 28 jvottld not) be imvymistent with 
the provision* of section 10 or s>*ion 11 (he evidently 
meant section 9 or ae *i >n 10). Qases vown? nn<ler section 
10 or 11 <of iheCmrt Fee< Aet would arise only where 
/trough raisfeke or inadvertence of the Court a plaint 
which subsequently was discovered to be insuftViently 
stamped had been received, filed 4>r used in the C»urt, No # 
suoh Court would knowingly receive, file or u^ a plaint 
whi h w& insufficiently stamped, in contravention of tfte 
express prohibition of section # of the Court Fees Act/' It 
is clear from £he above remarks that the learned Judges 
held in that case Uiat when, affrsr a plaint has been received 
and admitted, it is discovered to have been insufficiently 
stamped, the plain* must be deemed to have been received, 
filed or used thorough the mistake or inadvertence of the 
Court, and section 28 would aoply. This is further mani- 
fest from the following passage in the judgment of the 
Full Bench in the latter case of Jainti Prasad v. fta*ku Singh 
H.li R., 16 AH.. 66, at page 78) :— •' No doubt easeado occur 
in which after the plaint has been admitted and has been 
brought upon the tfle, which we understand to mean regis- 
t red, it is discovered that the stamp is not sufficient and 
that the plaint has been received, and filed through inadvert- 
ence or mistake on insufficiently stamped paper In the latter 
ease upon the plaint being properly stamped in accordance 
wir h an order of the Court under section 38 of the Court 
"Fees A't, the plaint would Jje as valid as if it had been 
properly staraoed in tile first instance and consequent 1$ • 
• would remain with its < riginal dace on the Ale of the 
Court " Recording to these rulings, therefore, section 28 
will apply to cases in which a plaint has been admitted and 
is subsequently found to have been insufficiently stamped. 

• 

The same result arises from a consideration of sections 

9 and K). Un»ier thcflformer section the Court is empowered 

to make an investigation, " if it sees reason to think thai 

the annual nett profits or the market value T . . have or hap 

been wrongly estimated." # And section 10 directs that if tlje 

Courr finds thaWthe nett profits or the market value have o r 

l)as been wrongly estimated and the estimation has been 

insufficient it shall require the plaintiff to # pay additionaj 

fees within a fcime \o bj fised, slaying the suit until tfce 



additional fe« is paid; and it is only when the plaintiff 
tails. to pay the additional fee that the suit should be^is* 
missed. It necessarily follows that when the additional fee 
has been paid the Court will proceed with the suit as if the 
pjaint had been validly stamped when presented. There 
is nothing in section 9 # to indicate thatjthe acfaw whi<* 
the Coun may^ake under it must be of it* own motion and 
nor. upon objection raised bv the defendant and iharthe 
Court cannot t - ktj uj ooeeding* un ler it at any «tage of the 
snjt The language o|*he sectf n is wide enough to enable 
a C mrtto hol3 an, investigation whenever it haa reasons to 
think that an error has bee^omraittel in the valuation of 
toesuit for purposes of murx fees. The whole scope of the 
Court Kees Act shows that it is the duty of the Court to 
ensure paymenfcof the stamp revenue, and for this purpose 
the Court may make »n investigation either of its own 
motion or on being m»ved by a party to the suit. And it 
seems to me that it was intended by the Legislature thai; 
when the proper amount of the revenue ha^ been realized 
in accordance with the provisions of the Act, the document 
which had Jbeen insufficiently atam oed becomes perfectly 
yalid- I am unable to agree with Mr Ookul Prasad's con- 
tention that rhe Court itaelf «annot hold an investigation 
under sectiou 9, but issue a coinmission. and tha* it is only 
when a commission has been i&ufed that section 10 applies. 
The provisions of the Co<ie of Civil Procedure were made 
applicable to such an investigation by clause (iii) of that 
section, which has since been repealed by the general Re. 
nealin* Act of 1891 •as seetion 392 of the present Code of 
Civil Procedure (Act XIV of I8S2) distinctly proy das for 
the issue of a commission for the purpose of ascertaining 
Jhe annual nett profits of tjie property in dispute. Under 
sec>jon 3»2acomiui^)n to make a local investigation may 
be issued if the investigation "cannot be conveniently 
conducted by the Jirige in person " Further, as the learned 
.Chief Justice has pointed out. the power of delegation of 
Suthouiry necessary imp'ies existence in the Court of the 
authority which it delegates. It is clenr, therefore, that 
an investigation may be made under section 9 of the Court 
Fees Act by the Court itseif^and I see no vaiid reasons for 
holding that sectionjO does not apply when such an inves- 
tigation has been made In my opinion section 10 is appli- 
cable to a case like the present, and I acrree with the ru|jng 
in Bahn Lai v. A»i Kumoar JI.L.R., 27 All.. 197). In Jainti 
Prasad v. Bachu &inyh (I.L.R., 15 All., 65), the error was 
detected at the time of the presentation of the plaint and 
before its admission. That case is, thereffcre, distinguish- 
able, and it is unnecessary fo*»me«Jo say whether or not I 
ag ree with the fuling^in thatcase. In my judgment, whether 
we apply section 28 or section 10, when after the admission 



Digitized by 



Google 



October 30, 1907.] 



WEEKLY NOTES. 



261 



of a .plaint a deficiency in court fees is discovered and the 
Amount of the deficiency is made good in compliance with 
an order of the Court, the plaint becomes as valid ag if it 
had been properly stamped when first presented. In this 
view it is unnecessary to discuss the various ratings 
cited at the hearing. In the. present- ca^se the Court 
of first ins ance should, in my opinion, hawe allowed the 
plaintiff to supply the deficiency in fees* if there was 
any, and no question of limitation arost. ^agree in the 
oraer proposed • • 

Be uk i it. J.— I concur in ^e order proposed by the 
learned officiating Ch'ef Justice and in the reasons by which 
it is supported. 

Richards, J. — The facts and circumstances connected 
with thin appeal have been lully stated by the learned 
Acting Chief Justice in the able and exhaustive judgment 
he has just delivered, and i£ is quite unnecessary forme 
to refer to them. It seems to me that the whole . difficulty 
in the case has arisen from the application by this Court 
of the ruling in the case of balkaran Rai v. Oobind Nath 
Tewari to plaints. There a memorandum of appeal was 
presented to the High Court insufficiently stamped., and a 
Full Bench held that, because limitation had expired before 
the deficiency was made g#od, the Court had no power to 
give time to the appellant to make good the deficiency, not- 
withstanding the provisions of the Court Fees Act, 1870. 
As pointed out by the Acting Chief Justice the decision in 
Ralkaran Rai v. Qohind Nath Tewari was contrary to the 
view of another Full Bench of this Court in Ch'di Lai v. 
Kimth Chand (I L.R., 11 AIL, 628)* 

In Ralkaran Rai v. Gobin* Nnth Tewari the Court 
had before it an insufficiently stamped memorandum of 
appeal, and it decided that, because the insufficiency of the 
stamp was not due to the mistake or inadvertence of the 
Court, there was no power under section 28 of the Cour^ 
Fees Act to allow the deficiency to be made good. In the 
course of his judgment the learned Chief Justice points 
out that sections 9 and 10 of the Court gees Act, 1870, 
relate to suits and not to appeals, and from the remarks 
of the Chief Justice at page 147 of tke Report it would 
appear to have been his view that, whenever an insuffi- 
ciently stamped plaint is admitted, the plaint must be 
deemed to have been admitted through the mistake or 
inadvertence of the Court or office. The manifest hardship 
of the decision in Balk ar an Rai v. Oobind Nath Jtioari led 
to the introduction of a new section (6$2A) into the Code of 
Civil Procedure, and it ii now expressly provided by that 
section that if a memorandum of appeaVhas been presented 
within the proper period of limitation, but is written on 



paper^msMfnNjiently stamped and the insufficiency of tlife 
-stamp was caused by a mistake on ttje part o£ the appellant 
* as to the amount of the requisite stamp, the raeraowndum 
of appeal shall have the same effect and bfe as valid as if 
it had been proj»erly stamped. ' 

There can be no doubt that the introduction of sec- 
tion 58$A was due to the decision in Balkaran Rai v. 

' Oobind Nath Teicari. It was apparently unnecessary to make 
a similar amendment of the law in respect of insufficiently 
stamped plaints, because the judgment of the Court was 
expressly confined to memoranda of appeal. Strange to 
say, notwithstanding that the Legislature # had stepped 
in to remove the hardship of the decision in balkaran Rai, 

t this Court has in a number of cases extended the doctrine of 
the decision to cases of insufficiently stamped plaints and 
seems to have altogether overlooked the fact that th% learned 
Chief Justice had expressly con^ned his judgment to 
memoranda of appeal. The result has been a most unsatis- 
factory slate of affairs, which calls loudly for^ reconsidera- 
tion. There may, of course, be cases where plaintiffs 
wilfully undervalue their claim, but the Legislature Jjas 
made many prov#ions for the protection of the revenu?. 
On the other hand a mistake in the court fee is often 
(as iii the present case) a perfectly honest and excusable 
mistake. The question as to what is the proper stamp is 
frequently a very difficult one. Sometimes the question* 
depends upon information which the plaintiff does not 
possess and cannot reasonably be expected to possess 
when he institutes his suit. Very often a difficult question 
of law is involved, capable of lengthy arguments on 
both sides. Recording to some of the recent rulings of this 
Court, if a p'aintiff makes a mistake as to the stamp, no 
matter how honest or how excusable the mistake may be, 
his suit must be dismissed unless he can show that the« 
(feurt or office also made a mf&take* On the other hand, 
the mistake of the plaintiff, no matter how grossly careless, 
is apparently cure4 if he can only show that the ^Jourt or 
office made a mistake also. litigants and their advisers 
can never be certain how the Court will decide this question 
of •• mistake of the office." It is a mixed question of law 
and fact and e^ ery Court more or less takes its own view 
of the matter. » • • 

A number of cases were cite4 during the 'argument as 
to what was a mistake of thedCourt and what was exclusive- 
ly a mistake of the party. 1 am inclined to think that 
Jhis present Ben3h would not have been Unanimous in 
any one of them. I find it im possible to reconcile many 
of these cases : for example, compare the case of Chatrapal 
v. Jagram (I. L. R. t 27 All., 4ll) with the case of Ha*ibul- 
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+i*ta (L It R., 29 All., *82). Second Appeal No »9g3 of { 
196«Vdecided«on Wth July last, was cited by *Mr. <?•**/ 
Pra*&. In that case, the plaintiff emitted to count ior the 
puKpose of the stamp on hie plaint a quarter of a pie sap* 
posed to be payable to Government for revenue. His 
suit was dismissed on the. ground that he had made 
a mistake. More thafi one of the Judges of this Bench, 
from their remarks during the argument, would seem to ' 
think that the plaintiff in that case made no mistake 
in omitting from his calculation the quarter pie, that 
the Munsarim made no mistake in admitting the plaint 
and that the fee paid was the correct fee. Second 
Appeal No. ^23 of 1906 is not before us, and I do not 
now refer it for the purpose of saying whether the fee paid 
was or was not corrast. I refer to the case to illustrate how 9 
inconvegient and unsatisfactory it would be if tl\e dismissal 
of a suit (where the plaint has been admitted) were to 
depend upon the view the Court took as to whether or nut 
the alleged deficiency was due to the mistake or inadvertence 
of the plaintftt exclusively, to the mistake or inadvertence 
of the Court or office, or to the mistake or inadvertence of 
both. The unsatisfactory state of the authorities on this 
question has led to an immense amount of unnecessary 
litigation, which, we hope, will end with our decision in this 
case. I entirely agree with the learned Acting Chief Jujtice 



in holding that in all cases in which after the plaint has 
been presented and admitted wittiin limitation and the 
Court afterwards finds that the annual nett profits or the 
market value of the property mentioned in section 9 of the 
Conrt Fees Act, 1870, have been wrongly estimated, the 
Court is bonmi to fix a date within which a plaintiff is to 
make good the*fefictency, and if the deficiency is made good 
• within that time, the snit cannot be dismissed oo the 
ground tha^the'dlnciancy wae not made good within the 
If me prescribed for instituting the suit. 1 concur in the 
proposed order. * 

Dillon, J.— I have had the advantage of perusing 

the elaborate and learned judgment of the Acting Chief 

Justice and I Agree with him in the conclusions at which he 

has arrived, and have nothing to add to the reasons which 

he has given for «r riving at those conclusions. 

• 
By the CouftT.— The order of the Court is that, the 

order of the lower appellate Court having been set aside 

open the preliminary point, the appeal is remanded to that 

Court with directions to readmit it upon its file of pending 

. appeals and to determine it in accordance with what has been 

-set eat in the judgments of this Court. Each side will bear 

fits own costs in this # Oourt. * • 
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SAHARANPUR. First Appeal No. 240 of 1905 August 14. 
Dharam Das (Defendant) ... ... Appellant, 

9. 

Ganga Dot! (Plaintiff) and others 



(Defendants) 



Respondents. 

4 



Act No. XV of 1877 (Indian limitation del), m. 19 and 
20, $ch. II, arts. 69 and 60— Limitation— Suit to recover 
money deposited on current account — Loan — Deposit — 
Acknowledgment. % ^ * f 

Held that a suit to recover money dejfosited with a 
banker on a current account is governed as to limitation by 
article 59, and not by article 60^of the second schedule to 
the Indian Limitation Act, 1877. Piaray Lai v. Elizabeth 
Berkeley (F. A. No. 96 of 1882, decided on the 4th April 1885) 
followed. 

In order that an acknowledgment of a <lebt should be 
effectual to save limitation under section 19 of the Indian 
Limitation Act it must be signed by the person to be bound 
thereby. • 

Similarly a part payment of the* principal of a debt must 
appear in the hand-writing of the person making the part 
payment and not in that of any other person, however 
authorized. • 

I Held also that the mere crediting of interest in a banker's 
books cannot be regarded, for the purpose of saving limitation, 
' as equivalent to a payment of interest. 

The facts of this case sufficiently appear from the 
judgment of the Court. * 

Sundar Lai, Satya Chandra Mukerji and Satisk Chandra 
Banerj*, for the appellant. 

0* Conor and Durga Charan Banerji, for the respondents. 

Knox, Acting C. J., and Dillon, J. —This appeal arises 
out of a suit brought by the plaintiffs respondents to recover 
Rs. 5,520-15-9 under the following circumstances : — 

The plaintiff is the widow of one Niadar Singh and the 
defendants are the sons of one Lala Psfras Das. The plain- 
tiff's case is that Paras Das was a banker carrying on busi- 
ness at Saharanpur, Simla and various other places, and 
that as a banker he used to receive moneys by way of 
•deposit on which interest was paid, or not paid, according 
to the agreement in each particular case ; that her hftisband 
at various times between the 24th December 1896 and the 
24th of May 19015 deposited money in the defendant's Bank 
atjSimla, and that it was agreed that he was to receive 
intereat at the rate of annas 6 per cent per mensem on such 
deposits. It was also agreed that the principal and interest 
was payable on demand. That this course of dealing con- 
tinued until the 2nd December 1901, the plaintiff's husband 
operating on the accqunt? thus opened, and that the last 
withdrawal of money was on the 24th May 1902. The 
plaintiff further alleged that the account used to be balanc- 



ed once a year, and that a balance of Rs. 5,520-15-9 was due 
to her* up to the 8th of January 1905.* The suit # was practi- 
cally only contested by Bharam Das, # defendant No. 1, whose 
defence was inter alia that the money was paid as*, loan 
and not as a deposit, and that the claim is, therefore, bamre/i 
by article 59 of the Limitation Act of 1877. Badri Das, 
defendant No. 2, merely stated that the debt, if recoverable 
at all, was recoverable from the defendant No. 1 , asunder 
a partition made between the sons of Paras Das, the money 
due to the plaintiff was payable by Dharam Das. Janeshri ' 
Das, defendant No. 3, made no defence. Ttelow«r Court 
decreed the claim in full, holding that the moneys paid by 
Niadar Singh to Paras Das were deposited within the mean- 
ing of article 60 of the Limitation Act, and that the plain- 
tiff having demanded payment on the 7th of September 1904, 
and her suit having been instituted onrthe 10th of January 
1905 her claim was amply within time. The ajrguments 
which were addressed to us by both sides at the hearing 
of this appeal turned entirely on the question of limita- 
tion. 

Forjbhe appellant it was contended that in enacting 
the two articles in question, the Legislature intended to 
make a wide distinction between loans and deposits, that 
the transactions in this case amounted to loans made by 
Niadar Singh to Paras Das, and that, therefore, article 59, 
and not article 60, was applicable.- For the respondents 
it was contended that, though the moneys advanced were 
undoubtedly loans in one sense of the word, they were none 
the less deposits within the meaning of article 60, inas- 
much as Paras Das received them in the capacity of a bank- 
er ; that article 59 was meant to apply to ordinary borrow- 
ers, but Bad nothing to do with bankers and their 
customers, that a banker is on a totally different footing to 
a private person, inasmuch as he creates a special confidence 
in himself by holding out that he is a person of substance* 
Ind solvent. Mr. 0' Conor, for the respondent, further 
urged that in any case the suit was not barred by reason of* 
the entries in the'appellants' books to be found at p. 3^R. 
These are:— 

1. Certain entries relating to be debt due to Niadar 
Singh in thejists prepared and filed in suit No. 96 of 1^3, • 
in V e Court of the Subordinate Jujge, which was a suit 
between the defendants, the sons of Paras Das, for partition 
after their father's death. • 

2. An eutry in the defendants' books on the lltjj of 
9 October 1902 showing a balance in favour ofr Niadar Singh. 

• • 

3. A credit of interest i£ Niadar Singh's account on 
the same dale ># and 
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* 4. A payment of rent on Niadar Singh's account to 
Wurga Gir Goshain on'the 24th of May 1902. • 

*Theseentrtes, the learned counsel claimed, had the effect, 
the two*former under section 19, and the two latter under 
section 20 of Met £V of 1877, of extending the period of 
limitation. 

Upon these arguments it will be seen that the follow- 
ing pofnts arise for consideration and determination in this 
appeal :— (1) Does article 59 or article 60 apply to this case? 
% (2) If article 69 applies, what effect have the entries above- 
# mentioned upon the question of limitation ? 

We accordingly proceed to consider point No. 1 as 
• abeve set fortft. In this connection it is necessary, in order 
to clear the way, to consider in what modes money is usual- 
ly advanced to bankers by their customers, and what these 
transactions are called in banking parlance. • 

So far as we know, money is usually received by bank- 
ers in one or two ways. # They are : — 

(1) Advances which are repayable on demand and 
which are credited to the floating or current account of the 
depositor, and (2) advances which are not repayable till the 
expiration of a fixed .period, and which a^ usually " fixed 
deposits." The former do not usually carry interest, the 
latter always do. , 

Under which of the above categories would Niadar 
Singh's dealings with I%ras Das fall f 

There can be no doubt, we think on the evidence, that 
the repayments he made were credited to his current account 
with Paras Das f firm. What then are the relations between 
a banker and his] customer in regard to the latter's current 
account ? 

Are they the same as between an ordinary borrower 
and lender : or do they stand on a totally different footing, 
partaking of a somewhat fiduciary character, as contended 
for the respondents ? # • • 

• So far as the English Courts are concerned the point 
is concluded by the decision in the cast of Foley v. Hill 
(2 H. L. C, 28). In that case it was held that the relation 
between a banker and a customer who pays money into 

* his, bank -is the ordinary relation of debtor and creditor, 

* with a super-added obligation arising out of the custom 
of banters to honour the customer's drafts, and that the 
relation of banker and customer does not partake of a fidu- 
ciary character. That case has # been referrSi to as being 
thejaw on the subject by tfie English Courts in the follow- 
ing cafics:— Pof* v. Clegg (16 M. and W., 821), In re Agra 
Bank (26 L.J. Ch., 151), Atkinvm v. Bradford Third Equitable** 
Building Society (25 Q. B. D., 380), litre ^^(L.R., 1893, 

3 Ch., 154) ; and see also Bridgman v. QUI (24 # Beav., 302). 



But in the case before us we have to consider whether 
$ the Indian Legislature, having, as we must presume they 
had, the above rulings present to their minds, in enacting 
article.60 of the second schedule of the Limitation Act, 
intended to place transactions between a banker and his 
customers on a different footing from that on which they 
had been place* by the English Courts. If thaf was their 
intention, then it is manifest that t'ae plaintiff's suit must 
succeed ; otherwise ft must fail. As to the construction to be 
placed on t%e article^ in question we were referred by 
tht counsel <fn both sides to a number of authorities 
in support of their respective contentions. The learned 
counsel for the appellants relied upon the following cases :— 
Hingun Lai v. Debee Perthnd (24 W. R., 42), Ramxukh 
Bhunjo v. Brohmoyi Dasi (6 C. L. R, 470, 472), In the 
matter of T. *Agabeg (12 C.X. R-, 165,168), Ichh Dhanji 
\.\Natha (I.L. R., 13 Bom., 338), Chandu v. Chanda Mai 
(Panj. Rec, 1885, fto. 95, pp. 208, 210, 211, 213), and on an 
unreported case in this *Courl!J Piyare Lai v. Elizabeth 
Berkeley (F. A. No. 96 of 1882 decided on the 4th of April 
1885). On the other side we«rere referred to Ishitr Chander 
Bhaduri v. Jihun Eumari Bibi (I.L.R., 16 Calc, 25), 
Perundevitaya Animal v. Nammakar Chetii (I.L.R., 18 Mad., 
3 90), Admin frtrator-Gmeral of Bengal v. Krieto Eamini 
Dassee (I.LR., 31 Calc, 519, &2$), and Uorafji Jahangir 
Randha v. Muncherfl Bomanji Panthahi (I.L.R., 19 Bom., 
852, 357). 

We have carefully considered the two articles in ques- 
tion by the light of tnese rulings. It is far from easy to say 
to what class of cases tlje Legislature meant article 60 to 
apply. It may apply to the transactions between a banker 
and his customers known .as " fixed deposits " or it may 
apply only to deposits Qf money made with a private person. 
It i$ however, unnecessary to come to a decision on the 
point, holding, as w% do, that it is not intended to apply 
# to a transaction which is regarded by the law as a loan. 
Now the authorities cited by the appellants clearly lay 
down that the ordinary dealings between a native banker 
and his customers are in .the nature of loans made by the 
latter »to the former. Th§ case above referred to as 
having been decideji by this Court was the decision 
of a Division Bench, and the facts were precisely as 
they are in this case. This being so, we have no alterna- 
tive but lo follow that ruling, unless we can distinguish 
it or differ from it so strongly as to think that the question 
should be considered by a Full Bench. This we are not 
prepared to do. It was decided by two eminent Judges of 
experience, one of whom was the jDhief Justice. Of the 
rulings cited ^or tye respondents only two are really 
in point, namely, the case in I.L. 11., 16 Calc, and that in 
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I.L.R,, 18 Mad. The others may be differentiated. But, as 
we have said above, we are bound to follow the decision of 
this Court, more especially as it is supported by the numer- 
ous authorities cited by the appellant. We find, therefore, 
that article 59 of the second schedule of the Limitation 
Act applies to this case, and that the suit is barred by* imi- 
tation, unless the respondents can'satisfy us>hat the entries 
above referred to have the effect of extending the period of 
limitation. 

We now proceed to conSMer thfcgecond pofnt : and first 
as to the entries in the list prepared at the tfme when tne 
defendants separated and made j division of their ancestral 
assets and liabilities. In the first place there is nothing to 
show that these lists were signed by any of the defendants, 
and in the next place they are not dated, and no oral evi- 
dence has been given as to when they were made. These 
are, we think, particularly the former, fatal objections to 
these entries being treated as acknowledgments within 
the meaning of section 19, and we, therefore, find that they 
cannot be so treated. 

We now pass on to the next entry. Was the balance 
struck on the 11th of October 1902 such an ackowledgment P 
We think not, as it is open to the objection that it does not 
purport to be signed by any of the defendants, or their 
father Paras Das. This S sufficient indoor opinion to render 
it useless as an acknowledgment. As to the contention 
that there was a payment of interest on the 11th of Octo- 
ber 1902 and a part payment of the principal on the 24th 
of May 1902 within the meaning of section 20, it is based 
entirely on the entries in the defendants' own books. 

According to the Full Bench ruling in the case in I.L.R , 
23 Calc, 546, a part payment of4he principal of a debt must 
appear in the handwriting of the person making the part 
payment and not in that of any other person, however 
authorized. There is nothing in the entry at page 33 R. of 
the payment of 80 rupees as house-rent, which is claim e^ 
as a part payment of the principal, to indicate thaff it was 
made by thb person who made the payment. Following 
that ruling and the perfectly plain meaning of the proviso 
to the section, we hold that mo part payment haS been 
established. «•» 

Next as to the alleged payment of interest on t)!e 11th 
of ^October 1902. It was held in I.L.R., 13 Bom., page 838, 
at page 343, and also by a Difision Bench of this Court in 
the case in the Weekly Notes for 1906, page 212, that a 
mere credit of interest in the defendants' books could not 
be regarded as equivalent to a payment of interest. 

We agree with the views expressed inrfhose cases and 
hold that the entry above referred tft has not the effect 



contended for and does not operate so as to extend the period 
of limitation. The appeal is accordingly allowed. We set 
aside the*decree of the Ctourt below and dismiss the plaintiff's 
suit, but under the circumstances of the case we ailow no 
costs. • • . 



GHAZIPUR. 
Debi Prasad 

Sheodat Rai 



Criminal Revision No. 248 of 1907. July 17. 

... ArPLICANT, 

... OPP081TE PARTY. 

Criminal Procedure Code, as. 145, 435 — Revision— Procedure— • 
Irregularity not prejudicial to either party. 

In the course of proceedings commenced under section 107 
of the Code of Criminal Procedure it was found by the Magis- 
trate tbat there was a dispute relating to land and likely to 
chuso a breach of the peace between l!* two parties before 
him. After giving both an opportunity of being heard, the 
Magistrate passed an order under section 145 of«the Code 
maintaining one party in possession. Held that, notwith- 
standing that the procedure of the Magistrate was in some 
respects defective, there was no cause for the exercise of the << 
revisional jurisdiction of the High Court, inasmuch as the 
parties had been given an opportunity of representing their 
respective cases, and there was nothing to show that the 
irregularities in procedure which had occurred had caused any 
prejudice to either. In the matter of the petition of j?. A, 
Martin (I.L.R., 2TA11., 296) referred to. # 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Wullach. for the applicant. * 9 

Agaricala, for the opposite party. 

Richards, J.— This was an application to revise an order 
made under section 145 of the Code of Criminal Procedure. 
It would appear that the matter originated by a Police re- 
port that there was likely to be a breach of the peace be- 
tween two brothers owing to a dispute about land and asking 
that proceedings should be taken under section 107 and also 
under section 146. On the 17th of September 1906 th« 
Deputy Magistrate issued notices to^he parties under section 
107 to show cause why the parties should not be bound, 
over to keep the* peace. On the 5th of Octobe% 1906 Jhe 
case came on, and the Court,* finding that the dispute was 
really a dispute about land, ordered the proceedings to come 
on under s>ct'*on 145. Statements had been put in by bjth ' 
parties in th# proceedings under section 107. The parties 
attended in Court, the pat way was examined, and the Court, 
finding that tne opposite party had p rured ^ h ai r-possessio n, 
made an orderTproviding for the possession of the ogposil 
party . Of courbe the order of thft Magistrate is made with 
out reference to the merits of the claim 4>f ei thereof the 
'parties, and they are entitled to take such proceedings as 
they think right to«have their real title ascertained and 
declared. The object of the section is merely to prevent a 
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breach of the peace by maintaining one or other of the 
parties in the possession which the Court finds the^r had < 
immediately before ttje dispute. *In the present case the 
provision 8 ot section 145 were not strictly complied with. 
\he» parties being in Court and the order being made m 
their presence, the Court did not direct that they should be 
served ]> rsonally. No notice of the order was fixed to any 
p ace at or near the sutfject of dispute. It certain f? would 
be well that all Magistrates proceeding under section 145 
should in all cases strictly comply with the various provisions 
of the section, and if I could find that the applicants here 
had been in the smallest way prejudiced by any omission 
to comply with the provisions of the section, I should feel 
bdund to set aside the order complained of. Orders made 
by the Magistrates are n't under ordinary circumstances 
liable to be revised b# the High Court. Tnere is an express 
provieion^in section 435 of the; Code of Criminal Procedure 
that the Court cannot under that section deal with proceed- 
ings under Chapter Xil (in which section 145 is included) 
It has, hewever, bee-n held in Criminal Referenc- No. 189 
of 1908, that tfte High Court can under certain circumstan- 
ces interfere with orders purporting to be made under section 
145*and this ruling was follgwed and to s«ne extent extend- 
ed in the case of T. A. Martin (I.L.R. 27 All., 296j. The facts 
in Criminal Reference No. 189 of 1903 are somewhat 
similar to the facts in the present case, and, as I have already 
said, whatever ray individual view of the provisions of 
section 435 might be, I should follow that ruling and set 
aside the order if I found that the applicant had teen in 
any way prejudiced by the or.ier In the present case, 
howt ver, I am quite satisfied that th»re was a dispute about 
land ; that there was an apprehension of a breach of ppace 
arising out of thi* disput < about land, and I find also that 
the parties interested in the dispute appeared and had their 
ease lully heard uefore the Deputy Magistrate. The order 
he made is dated the 18th of February 1907, any the present 
application was not filed untii the 18th of May following 
It also appears that it took 13 days to, get a copy of the 
judgment; but, even allowing for this time, a very consid-r- 

• afcle pt riod was allowed to elapse bef t r J any steps were taken 
t * set aside the order of the Deputy Magistrate. All the 

• provisions of section 145 which were not complied with are 
pr visions enacted for the purpose of enabling both parties 
to the d spate to have their respective cases ftilly heard by 

rTaTter due notice In the present case the parties 
had notice and had their Respective ca«»es fully heard, and 
the*l earned counsel for the applicant admits that he is un- 
able to point out, or even suggest, any injury suffered by his>* 
clients due to the non-compliance witl^the provisions of the 
section. Section 537 of the Code of Criminal Procedure 



expressly provides that no finding, sentence or order passed 
by a Court of competent jurisdiction shall be reversed Or 
altered on appeal or revision on account of any error, omis- 
sion or irregularity, unless such irregularity has in fact 
occasioned a failure of justice. I think it would be an 
•extremely technical reading of this section to hold that the 
order passed fcy the learned Deputy Magistrate was not an 
ordsr of a Courtfof competent jurisdiction, merely because 
there were irregularities in part of the procedure causing 
no injury toVither pfl^ly. UriGer any circumstance it is a 
matter entirely in the discretion of this Court whether or 
not it will in revision set ajjde an order, and in exercise of 
this discretion I refuse in the present case to set aside the 
order. With the consent of both parties I make an express 
direction that the order of the Magistrate shall be deemed 
to apply only to plot No. 58. •Inasmuch as I consider that 
it is of the greatest importance that Magistrates should 
strictly comply with the provision of the Code, I direct that 
a copy of this judgment oe sent to the Deputy Magistrate 
who tried the case. The application is rejected. 



AZAMGARH. Second Appeal No. 775 of 1907. July 29. 

Badal Ram (Plaintikf) ...* •' ... Appkllant, 

v. 
Taj Ali and another (Defendants) ... Rrspondknt& 

Regulation No. XVIL of 1806— Mortgage by conditional tale — 

Foreclosure — Procedure. 

* 

Before a mortgagor in the case of a mortgage by condi- 
tional sale to which Regulation No. XVII of 1806 was appli- 
cable can be held to have entirely lost his right to redeem 
under that. Regulation, 1t must be proved that the procedure 
prescribed therein bas been strictly followed. For instance, 
it must bn proveJ that there was a previous demand by the 
m »rtgagee from the mortgagor ot* payment of the mortgage 
debt. It must also be shown that the notice required by 
ffhe Regulation bas been duly served upon the mortgagor. 
Jeorakhan Singh v. Hookum Singh N.-W.P., H. C. Rep.. 1868, 
358, Karan Singfi v. Mohin Lai (I.LR, 5 All., 9) and 
Norend*r Narain Singh v. Dwarka Lai Mundur (I L.R., 3 
Calc, 3t»7) referred to 

The facts of thw case sufficiently appear from the 
judgment of the Court. 

t 
Sundar Lul and Muharwn/id hhtq, for the appellant. 

Rgoen, for the respondents. 

Airman and GkifI*in. J.).— piis appeal arises out of a 
suit brought tyfcthe plaintiff, who is appellant here, to re- 
deem a mortgage by* conditional sale executed on the 4th 
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January 1878 by one Musammat Kabutari in favour of the 
respondent Taj Ali and the father of the second respondent 
Muhammad Shaft. The plaintiff is the transferee from 
Sukhbas the grandson, that is, the daughter's son, of Musam- 
mat Kabutari. The Court of first instance decreed the 
claim. On^appeal the District Judge set aside the decree* 

of the Munsif and dismissed the plaintiff's srflt. 

* 

Plaintiff comes here in second appall, 

In answer to the suit reliance was placed on proceedings 
which were taken under the provisions of Regulation 
No. XVII of 1806 to foreclose the mortgage. The learned 
District Judge has held that what took place on those pro- 
ceedings foreclosed the mortgage and put* an end to any 
right of redemption. In appeal here it is contended that 
the proceedings under the Regulation beyig merely minis- 
terial, respondents ought X% have given evidence to show 
that the procedure prescribed by the Regulation had been 
duly carried out. In our opinion this plea must prevail. 
The only evidence as to what steps were taken to foreclose 
the mortgage under the Regulation is a rubkar of the Judge 
dated tl.e 9th December 1882 reciting steps that had been 
takeu to foreclose and ending up by a direction to the mort- 
gagees to bring a regulartuit. It is admitted that no suit 
was brought. This of itself on the authority of the ruling 
cited by the learned District Judge, namely, Jeorakhan 
Singh v. Hookum Singh (N.-W. P., H. C. Rep., 1868, p. 358), 
would not be conclusive against the respondents, but in the 
case cited it was found that respondents had duly taken pro- 
ceedings under the Regulation. Before a mortgagor in a 
case of mortgage by conditional/ale can be held to have 
entirely lost his right to redeem un<jer that Regulation, it 
must be proved that the. procedure prescribed therein *has 
1 een strictly followed. For instance it-must be proved that 
t here was a previous demand by the mortgagee from the 
mortgagor of payment of the mortgage debt, as has been 
held in Karan Singh v. Mohan Lai (I.L.R., 5 All., 9) and other 
cases. In the present case there is no evidence whatever 
of any previous demand having been made! Again it must 
be shown that the notice required by the Regulation has 
been duly served upon the mortgagor. It is true that in 
this case the rubkar referred to above recite9 that notice 
was served, but as was held by the Privy Council in the case 
Aortnder Narain Singh v. Dwarka Lai Mundur (I.L.R., 3 
Calc, 397, at p. 405) this recital would not be even primd 
facie evidence of the service of notice. We are of opinion 
that in the present case^Ui€*e is no evidence to prove that 
the mortgage has been finally foreclosed 4>y proceedings 
taken under the Regulation. 



There was a previous case between the parties to this 
4 suit relating to the same property. On the 21st November 
1902 the present plaintiff brought a suit against thfe*pre- 
sent defendants for possession of the property on theaground 
that the defendants were in possession without title. • Qji 
the 25th March 1903 the Munsif dismissed the suit, and 
his decree was allowed to become final. In that case 
the defendants set up the mortgage which plaintiff now 
seeks to redeem and pleaded that the plaintiff could not 
get possession without redeeming it. Both parties rely on 
the Munsif s judgment in that suit as supporting their res- 
pective cases. 

For the respondents it is argued that the Munsif in that 
case held that the mortgage executed by Musammat Kabu- 
# tari was good only for her lifetime and that she had died 
upwards oi 12 years before the suit. It was contended 
therefore that that finding of the Munsif amounted to hold- 
ing that the mortgagees had been in*possession for upwards 
of 12 years without title and had thereby acquired a title < 
by adverse possession. For the appellants £he finding of 
Munsif (that the mortgage was still subsisting is relied on 
as establishing the plaintiffs right to redeem. We >>ave 
carefully considered the terms* of that judgment. It *s 
somewhat difficult to reconcile the different conclusions 
arrived at by the Munsif, but, reading - the judgment as a 
wlfole, we think that it supports the, appellants case. The 
learned yunsif found, it is true, that the plaintiff's claim to 
recover possession unconditionally was barred by limitation, 
but he held at the same time that the possession of the 
defendants could not be said to be adverse against Sukhbas 
the predecessor in title of the plaintiff or against the plain- 
tiff. We understand the judgment of the learned Munsif 
to amount to this that he dismissed the plaintiffs suit for 
possession upon the ground that the plaintiff or his prede- 
cessor in title had not brought a suit within the period or* 
limitation to set aside the mortgage. He distinctly held 
that the mortgage was subsisting and that the defendants # 
were not in adreme possession. It is difficult to (pllow aH 
the reasoning of the learned? Munsif, but, taking it as a 
whole, we are of opinion that it supports the appellanf s 
case. It sustained a defence set up, namely, that the ' 
plaintiff was fcot entitled to possession without redeeming * 
the mortgage. • + • 

In the face of the findings arrived atfby the Munsif 
we do not think that it is gpen to defendants to resist the 
present suit for redemption of the 1 mortgage. The resuty is 
^that we allow the appsal, and, setting asWe the decree of 
the Court below with costs, we Restore that of the Court of 
first instance.. The Appellant will have his costs in this 
Court. 
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1JAREILLY (Pilibhit). 



Criminal Revision July 30^ 
No. 371 of 1907. • 



•• • Emperor v. Sheo Ghulam. 

Act 2^. 1LV of \SeO (Indian Penal Code), $$. 211 and 193— 

• 'False charge— Practice— Opportunity to be given to prove 

chary p. be/ore prosecuting. 

Where it is intended to prosecute any person under 
sectign 211 of the Indian Penal Code such person ou£ht to he 
given an opportunity of substantiating, if h« can, the charge • 
which he has made before his prosecution is ordered. 
Queen-Empress v. Qanga Ram (I L.R., 8 All., 38) followed. 

The* facts of this case sufficiently appear from the order 
of the Court. 
9 Safya Chandra Mnkerji, for the applicant. 

The Assistant Government Advocate (Porter), for the 
Crown. m • 

Richards, J.— The facts connected with this applica- 
tion for revision are shortly as follows. The petitioner 
made a charge against one Sant Ram, a Sub- Inspector of 
Police, under section 342 of the Indian Penal Code. The 
matter camePbefore the District Magistrate, Mr. Gracey. 
Under section 202 of the Code of Criminal Procedure, the 
learned Magistrate, postponed the is^e of process for 
compelling the attendance of Sant Ram and directed a 
previous local investigation to be made by a Deputy Magis- 
trate. This investigation was made, and evidently the re|K>rt 
jxaa unfavourable to Sfieo Ghulam, for the District Magis- 
trate forthwith directed him to be prosecu&d under 
sections 211 and 193 of the Indian Penal Code. It is 
objected that he ought not (at least at this stage) to have 
made the order directing the prosecution. Section 203 
of the Code of Criminal Procedure provides that the 
Magistrate before whom a complaint is made may dismiss 
the complaint if after examining the complainant and 
considering the result of the investigation, if any, made 
under section 202, there is +n his judgment no sufficient 
ground for proceeding. # The section goes on: — " In such case • 
• he shall briefly record his reason for so doing J' In the 
pRjsentctse after the local* investigation directed by the 
* learned Magistrate Sheo Ghulam was never examined at 
all. The learned Magistrate never made any order under 
m section ^03, dismissing the complaint, and of course no 
reasons were recorded by him. The complaint against 
Sant I&ra is, 8S a matter of fftt, still pending. It seems 
to me that it fs very much«in the interest o,f public justice 
that before proceeding* are instituted under section 211 or 
section 193 of the Indian Penal Cede, the original charge 
shoul3 be finally disposed of one way or the other. In the,» 
.case of Qwen-Empresi y.&anga Ram (I. L. R.,£ All., 38), a 
complaint of offences under # sections 323 and 379 of the 



Indian Penal Code was referred to the Police for inquiry. 
The Police reported that the charge was a false one, and 
thereupon the District Magistrate ordered the prosecution of 
the complainants under section 211. Mr. Justice Brodhurst 
held that this sanction for prosecution should not have 
» bee* granted until after the complainants had had an 
opportunity 04 proving fheir case. In principle the case 
I have cited ami the present case are identical. I must set 
aside the order of the District Magistrate, dated the 8th of 
April 1907 ,^nd alro thp order^pf the learned Sessions Judge, 
dfcted the 20ih of May 1907. 



ETA WAR Miscellaneous No. 97 of 1907. August 14. 
Emperor v. Mahendra Singh and another. 

Criminal Proc^/ture Code, ss 110 and 526— Security for good' 
behaviour 9 — Transfer. 

Held that proceedings under section 110 of the Code of 
Criminal Procedure cannot be Iransferred to any Court out- 
side the district within whicn such proceedings have been 
lawfully instituted. In the matter of the petition of A mar 
Singh (I. L. R., 16 All., 9) and In the matter of the petition of 
Gudar Singh (I. L. R., 19 All .?291) followed. 

In this case proceedings under section 110 of the Code 
of Criminal Procedure were pending against two persona 
by name Chaudhri Mahendra Singh and Ujagar Singh in 
the Court of a Deputy MagistAtt of the Etawah district. 
Several witnesses had been examined, and the case stood 
adjourned for a few days, when the Magistrate of the 
district ordered two Tahsildars to proceed to the locality 
and collect evidence»bearing on the case. Mahendra Singh 
and Ujagar Singh thereupon applied to the High Court for 
the transfer of the proceedings against them to some other 
district upon the ground that the action of the District 
Magistrate had seriously prejudiced their chances of being 
discharged. 

Alston, for the applicants. 

^ The Assistant Government Advocate {Porter) , for the 
Crow it. 

Banerji and Airman, JJ.— It has been held by this 
Court in In the matter of the petition of Anvir Singh (1. L. R., 
16 All., 9) and in In the matter of. the petition of Gudar Singh 
(I. L. R , 19 All., 29fj that a case like the present cannot 
be transferred to another district. The question is open 
to argument, but we do not feel ourselves justified* in 
disregarding these rulings*. We therefore dismiss the 
application. At the same time we cannot approve of the 
action taken by the District Magistrate, however well-in- 
tentioned that action* may ha\y been, specially having 
regard to the fa^t that the case might come before himself in 
appeal under section #06 of the Code of Criminal Procedure. 
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SAHARANPUR. 8eoond Appeal No. 300 of 1906. May 22. 
Tnlsha and others (Defkndantsj ... Appellants, 



Barn (Plaintiff , 



Respondent. 



Hindu law —Hindu widow— Gift from husband's estate by widow 
to daughter— Transfer by daughter to her sister -Suit by 
reversioner — Declaratory decree— Discretion *of Court — Act 
No. I of 1877 (Specific Relief Act), s. 42. * 

A Hindu widow, in p -ssession as su<0i -of her husband's 
estate, transferred portions or this &%ate to hfr daughters. 
One of the daughters subsequently transferred* a part of Ifer 
share to one of her sisters. After the «leath «of the transferor 
her son instituted a suit for a declaratory decree that ail 
these transfers were invalid. Held that under such circum- 
stances no declaratory decree ought to be given. Bhupal 
-Raw v. Lachma Kuar (I.L.R., 11 All., 253) followed. 

The facta out of which this appeal arose were as 
follows : — 

One Kanhaia died leaving him surviving his widow, 
Musammat Tulsha, and three daughters, Santo, Chhaoni 
and Rija Devi. Tulsha, in possession as a Hindu widow of 
her late husband's esrate, transferred portions thereof to 
her three daughters. One of the daughters, Santo, sold a 
portion of her property which had thus come to her to her 
sister Chhaoni. Santo having died, her son, Baru, as the 
next reversioner, came into # Court claiming a declaratory 
decree th it the transfers made by Talsha in favour of her 
daughters and the transfer made by Santo in favour of 
Chhaoni were null and void so far as his reversionary 
interests in the property were concerned. The Court of first 
instance (Additional Subordinate Judge of Saharanpur) 
dismissed the suit, relyiug on tke case of Bhupal Ram v. 
Lachma Kuar tl.L.R., 11 All., 25:*). Tne plaintiff, however, 
appealed, and the lower appellate Court (District Judge of 
Sahiranpur allowed the ap;ieal ami gave the plaintiff a 
declaration that the alienations complained of did not affect 
the reversionary interests of the plaintiff. Tue defendants 
appealed to the High Court. # 

Agarwala, for the appellants. 

Satish Chandra Banerji, for the respondent. 

Aikman, J. — Tnis appeal Arises out of a suit brought 
by the plaintiff, respondent here, for a*tecree declaring that 
twodeedsof gift exe*uted by his grandm>ther in favour 
of her daughters and a deed of sale executed by his mother 
in favour of her sister were mill and void so far as his 
interests were concerned. The Court of first instance dis- 
missed the suit. On appeal the learned District Judge 
decreed it. The defendants come hene in second appeal. 

In my opinion the learned District Jodge in this case 
ought not to have interfered with the" discretion exercised 



by the Addit ; onal Subordinate Judge in refusing the decja- 
t rater/ decree. The view taken by the Subordinate Judge \8 
fully supported by the decision of Straight- J., in Bfapal 
Ram v. Lachma Kuar (1.1 .R., 11 \ll., 253) and py the 
authority cited by him. It was there held that the effect 
of a gift by a Hindu widow of a deceased husband's estate to 
her daughter is merely to accelerate the latter's succession 
and affords no cause of action to a reversioner to majntain 
• a declaratory suit impeaching the gift. In my opinion the 
same principle applies to the transfer by the plaintiffs 
mother in favour of her sister. Vide paragraph 563 of 
Mayne'e Hindu I*aw, 7th edition. 

I allow the appeal with costs, and settjng aside the 
decree of the lower appellate Court with costs, I restore ttfat 
of the Court of first instance. 



SAHARANPUR. Second Appeal No. 423 of 1906* May 24. 



Bam Ohandar • Plaintiff; 



.. Appellant, 
... M Respondent. 



Mona (Defendant) 

Act (Locstl) No. II of 1901 (Agra Tenancy Act), ss. 193 (g) 
anpl 84— Suit for rent - Set-off. • # 

HeMthat in a suit for rent brought under section 34 
of th -i Agra Tensncy Act, 1901. it was not competent to the 
defendant to plead as a -et-oflf the paymfeut by him as lam- 
b vidir of ttovernment revenue tor land comprising that in 
respect of which rent was claimed. * 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Muhammad Ishaq, for the appellant. 

Durga Charan Banerji (for whom M. L. Sandal), for 
the respondent. 

Banerji, J.— This was a suit for recovery of rent 
under section 34 of the Tenancy Act and was brought 
wider the following circumstances ^— One Musammat Kimo 

was the owner of a zamindari share recorded as ktiewat 

• 

No. 5. She made a usufructuary mortgage # of it to 
Mona, defendant, and subsequently to the plaintiff. The 
plaintiff, as puisne mortgagee, brought a suit for rederop-* 
tion and obtained a decree. He got possession of the ' 
zamindari sfeare, but the defendant continued to cultivate • 
the land now in question, # which 4uring the terra of 
his mortgage? was cultivated by him as # his khudkisht 
land. The plartntiff sued him # in the Revenue Court for 
ejectment and obtained a deoate. He now claims rent 
for the year 1310 Fasli, i.e., for the year, during »wffich 
* the defendant was in possession after the decree for redemp- 
tion and before his ejectment. The claim was resisted on 
two grounds :fl) that section* 34 had no application inas- 
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mu^ch as the defendant did not cultivate the land in ques- 
tion without the plaintiff's consent, an i (2) that as ift his 
capacity of laipbardar he, the defendant, had pafd Rs. 90 
as revenue due from tfie plaintiff in respect of the whole 
of ttye property h^ld by him as mortgagee, the defendant 
w*as entitled to a slk-off of this sum. The Court of first 
instance held that section 34 was applicable and assessed 
the rent at Rs. 101-0-3. It fount! that the defendant 
had paid Rs 85-14-7 as revenue in respect of khewat No. 5 ' 
for the year 1310 Fasli and setting <<ff this amount against 
tie amount of rent mentioned above made a decree for 
Rs. 15-2-1. From this decree the plaintiff appealed to the 
lower appellate Court, and the defendant preferred objec- 
tions under section 561 of the Code of Civil Procedure. 
The appeal and the objections were both dismissed. The 
defendant has submi^ed to the decree of the lower appellate * 
Court, but the plaintiff appeals, and he ontends that, having 
regard to the provisions of section 1 93, clause (y) of the 
Tenancy Act, the Court! below were wrong in allowing a 
set-off. As the defendant has submitted to the finding of 
the Court belo% that section 34 is applicable to the case, 
that question does not arise in this appeal. Tfte only 
pojnt therefore which requires determination is whether 
the Courts below were justified in allowing a set-off. The 
contention of the appellant is, in my opinion, well founded. 
Section 193, clause^, provides that no set-off can be allo\^»d 
in any suit under the Act, except for a sum due to the 
defendant on an unsatisfied decree under this Act,%r under 
any enactment repealed by the Act. The defendant did 
not obtain a decree in respect of the revenue which he 
alleged having paid in his capacity of lam bar da r The 
principle which the Court below applied, namely, that of 
a suit for profits against a lambardar is wholly inappli- 
cable to a case like the present. In this case the defendant 
was 6ued in the ca t a;ity of a tenant for arrears of 
rent due by him for land cultivated by him as tenant^ 
but .without the plaftitiff's consent. Tne defendant • 
«sked that a sum which he had paid in his capacity as 
lambardar? which is wholly a different capacity from 

A t'.iat in whioti he was su-*d, should be set off. It was a 
claim for the set-off of an amount, the right to which did 

# noi arise* out of the transaction in respect of which the 
suit was brought, but in respect of a matter wholly different 
from tlfe subject- natter of tlft suit. Tne ^revenue was 
paid, not for the particular quantity of land for which rent 
was demanded, but for the whtle of the share recorded 
as khewat No. 5. The defendant, therefore, clearly asked 
for a set-off uf a*sum, which he alleged to be due to him # » 
in a different capacity. A» he has not obtaiittd a decree 
under the Tenancy Act for th%t sum he coul<* not claim it 



by way of set-off. such set-off being prohibited by clause tg ) 
of section 193. The plaintiff was, therefore, entitled to a 
decree for the amount to which the Court of first instance 
found to be a reasonable rent for the land in question. The . 
result is that I allow the appeal, and. varying the decree of 
*he Cfcmrt below, make a decree in favour of the plaintiff 
for Rs. 101-0-8^with interest thereon at 12 pe* cent, per 
annum up to th# date of suit, and further interest at 6 per 
cent, per annum from that date to the date of payment. 
The parties •will* plv^nd recurve the costs in all Courts in 
proportion to tiieir failure and success. 



ALIGARH. Second Aiffcal No. 478 of 1906. May 27. 
Maharaj Singh (.Defendant) ... ... Appellant, 

v. 
Chittar Mai • Dependant) ... ... Respondent. 

Civil Procedure Code, ss. 473 (c), 588 (23)— Decree— Order - 
Appeal — Interpleader suit. 

Held that an adjudication u£bn the claims of defendants 
in an interpleader suit is a decree and appealable as such 
under section 510 of the Code of Civil Procedure and not 
under section 588 of the Code. • 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Girdhari Lai Aganvala, for the appellant. 

Jogindro Nath Chaudhri \t9r whom Sarat Chandra 
C/iaudhri), for the respondent. 

Banerji. J.— This appeal arises out of an interpleader 
suit brought under section 471 of the Code of Civil Proce- 
dure by the Collector of Etah, as Chairman of the Muni- 
cipal Board at Kasganj, against the parties to this appeal. 
It appears that the Municipal Board of Kasganj had taken 
on rent a camping ground Qparao) which belonged to Sneo- 
raj Singh and his brother, Mahaiaj Singh, the present 
appellant. Chitttr^Mal, respondent, obtained a decree 
against Sheoraj Singh, and in execution of it caused the 
yprao to be sold by auction and purchased it himself. The 
rent i&c the year 1904-05 was not received either by, 
Maharaj Singh or by Chittar Mai. The former claimed a 
halt share in it.«*rhile the latter demanded the whole of it 
Tnereupon the Collector of Efah filed the present suit in 
order that it might %e determined by the Court to whom 
the rem was to be paid. Tne Court directed the parties to 
the present appeal, who were defendants to the suit,*to 
interplead one another, and ih the end adjudicated in favour 
of Cnittar Mai, holding that he was entitled to the whole of 
the money due by the Municipal Board The decision of the 
Court of first instance* having Ijeen affirmed by the lower 
appellate Court^this appeal has been preferred by Maharaj 
Singh. * 
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A preliminary objection wa* taken to the hearing of 
the appeal on the ground that the api>eal from the order of % 
the Court of first instance lay to the lower appellate Court 
.under clause (23) of section 5P8 of the Code of Civil proce- 
dure; that the decision of the lower appellate Court is final, 
and that this appeal is not maintainable. In my jadgtoenP 
the objection is not well founded. * Section £(B8 of the Code 
provides for appeals from orders made in interpleader suits 
under section 473, clauses (a), (b) or (d). section 475 or sec- 
tion 470. It is urged that ft*9 decis^p ftompla/ned of is an 
order under clause (b) of section 473. It sterns to me tffat 
section 5S8 only provides for an appeal from such decisions 
under section 473 as amount to orders as distinguished from 
decrees. 

A decree is defined by section 2 of the Code to be the € 
formal expression of an adjudication upon any right 
claimed or defence set up. when such adjudication, so far as 
regards the Court expressing it, decides a suit or appeal. 
Any adjudication of title under section 473 is, therefore, a 
decree and is appealable under section 540. Orders under 
clauses (a), (b) and (d) are appealable under section 588. 
Clause (d) provides for two things, namely, (1) a direction 
to the defendants to interplead one another by filing state- 
ments and entering into evidence for the purposes of bring- 
ing their respective claims*' before the Court, and (2) an 
adjudication on sucn claims. The diiection as to inter- 
pleading is an order and is appealable under section 588. The 
adjudication upon the claims of the defendants is a decree 
aud stands on the same footing as an abjudication referred 
to in clause (c) of the section. It is, therefore, appealable 
under section 540 of the Code of Civil Procedure, it seems 
to me that the Legislature could not have intended that an 
adjudication as to the title to the thing claimed under 
clause (c) of section 473, should be either final and pot 
appealable or should be appealable as a* decree, and yet an 
adjudication under the last portion of clause (d), which is 
also an adjudication as to title, should be appealable^as an* 
order only and n >t as a decree. It seems to me that when 
the Legislature o uitted clause (c) of section 473 from the 
provisions of section 588, clause ^23) and 4 ' provide^ only 
for appeals from orders made under nection 473, it clearly 
meant that adjudications upon title, which are decrees* 
should be appealable like ordinary decrees under section 
540. As, for the above reasons, the decision in this case is 
a decree, the piesent appeal is maintainable and the preli- 
minary objection must be overruled. 

As regards the merits of the case, the contention of 
Chittar Mai was that the dettt, for the realization of which 
the property in question was sold, had been incurred by 
Sheoraj Singh as manager of a joint Hindu family for the 



purposes of that family and that the auction sale in execu- 
tion ot the decree obtained in respect of that debt conveyed 
to the purchaser the interest of both Jhe brothers. Mahfcraj 
Singh, on the other hand, alleged that he was separate 
from his brother. • • ^ 

The Court of first instance found, and this finduig has 
also been affirmed by the lower appellate Court, that the 
two brothers formed a joint family; that Sheoraj ISingh 
was the head of it ; that the debt was binding on Maharaj 
Singh, and that the auction sale for the realization of that 
debt conveyed to the purchaser the interests of Both the 
brothers. 

The first ground taken in the memorandtrm of appeal 
to this Court is that there is nothing to show that the 
> decree obtained by Chittar Mai was passed against 
Sheoraj Singh in the capacity of manager of a joint Hindu 
family. No certificate, as required by the rules.1i a 8 been 
furnished in regard to this ground** It cannot, therefore, 
be entertained. 

The next plea in the memorandum of aityeal refers to 
an entry tn the khewat of the names of both the brothers. 
That entry is no£ inconsistent with tl^e finding that botli 
brothers were joint. 

Tne third plea refers to certain decisions in suits, with 
whfch the present litigation has # nothing to do. It is 
alleged that in one at lea9t of these suits it was held thaff 
the brothers were joint. 

Tne learned vakil for the appellant contends that the 
lower appellate Court ought to have found whether the debt 
was contracted for a family necessity. It seems to me that 
the Court did intend to hold that the debt was incurred for 
the purposes of the family, but there was no express find- 
ing, becausi in the memorandum of appeal t> the lower 
appellate Court no plea was taken to that effect. Tne * 
appeal, in my opinion, has no force, and the findings of the 
Court below are fatal to it. I dismiss the appeal with • 
costs. •* ' «, 



SAHARANPUR. Second Appeal No. 263 of 1906. May 3oT 

Oenda (Defendant) ... ... Appellant* 

v 

Sukh Nath Rai Plaintiff? and Bai 

gtngh( Defendant ; ••• J*e9pondents. 

Act (Local) iVo. II of 1901 (Apra fynancy Act), ss. 177? 199, 
200 — Question of proprietary title— Appeal— Civil 9 dfld 
*t Revenue Courts— Jurisdiction. 

When a Revenue (^urt under ttie powers conferred- on it 
by section 199 oV the Ai<ra Tenaacy Act, 19-Jl, decides a ques- 
tion of proprietary title it becomes for the moment a UiFil 
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Cc%rt ; an appeal lie* at the instance of either pnrty to the 
Uistrict Jucffee, and if such an appeal is wrongly preferred to a 
and decided by a Commissioner, such decision will hare no 
effecf in preventing tfee Revenue tJoort's decree from be- 
cominy^fiDal. 

. The fatits ofthis^ase sufficiently appear from the judg- 
ment of the Court 

Muhammad Iehaq, {or the appellant. # 

Dwrga Charon Banerji (for whom Qokul Prasad), for the • 
respondents. 

Kn6x, Acting C. J. and Richards, J.— Thia was 
a suit to recover possession of land, and also for an 
injunction restraining the defendant from interfering 
wfth the possession of the plaintiff. The plaintiffs case 
was that the defendant had been his tenant, that the latter 
had been duly ejeefed and had retakeu possession. The 
defendant pleaded that his possession was the possession of 
an owner, and that he wus not and had never been the 
tenant of the plaintiff quoad the land in dispute. It appears 
that in a suit in the Revenue Court between the same parties 
the defendant had pleaded that he was a proprietor and not 
a tenant. The Assistant Collector on the J 9th of January 
1403 gave a decree for possession deciding the question of 
proprietary title himself against the defendant. There was 
an appeal to the Commissioner, who reversed the Aiming of 
the Assistant Collector It is quite clear that if the C6m- 
tnissioner had any jurisdiction to entertain the appeal, his 
decision is binding on the parties and that the plaintiff 
cannot succeed in the present suit. On the other band, if 
the decision of the Commissioner was made absolutely with* 
out jurisdiction, and if the decree of the 19th of January 
1903 was made by a Court of competent jurisdiction and 
never set aside on appeal by a Court competent to set it 
aside, the decree of the 19th January 1903 must bind the 
.parties. It then becomes necessary to decide the question 
as to whether or not the Cuntmisaioner had jorisrtii-iion to 
entertain the appeal from the decree of the 19th January 
1903. The defendant contends that the Commissioner had 
no* jurisdiction. Section 17? of the Agra Tenancy Act, 1901, 

» provides for appeals to the District Judge in a number of 
cases, and amongst others, clause (<?), in all suits in which a 

• question of proprietary title has been in issue* in the Court 
of firsj instance and^s a mat^r in issue in appeal. Now it 
is quite elear (fiat in the present case a question of proprie- 
tary title was in issue before the Assistant Collector and 
was also a natter in issuetin appeal. Primd facie, therefore, 
it*weuld sppea/ that an appeal lay to the District Judge 
and not to the Commissioner. We think that it was clearly* 
the intention of the Legislature tfcat in cases where a 
question of proprietary title Irises, the ultimate decision of 



the case should rest with the Civil Court, and not with the 
Courts of Revenue. It is argued, however, that section 179 
provides that an appeal shall lie to the Commissioner from 
all suits included in group C of the fourth schedule to- 
the Act. Now the suit in which the decree of the 1 9th 
Vanftary 1903 was made was clearly included (at the time 
of its institution) in group C, and the argument is that, not- 
withstanding th% provisions of section 177, to which we have 
referred, the appeal did lie to the Commissioner. The sec- 
tion is no do^bt somejpfcat amWJruons. A reference to sec- 
tion 199 makes the matter fairly clear. That section provides 
that if in any suit filed in tte Revenue Court against a person 
who is alleged to be the plaintiff's tenant, the defendant 
pleads proprietary right, the Revenue Court is either to re- 
quire the defendant to go to the Civil Court, as provided by 
clause < a), or t8 determine the question itself, as provided by 
clause (6). It must be assumed that in the suit before the 
Assistant Collector, the latter decided to determine the ques- 
tion himself which in fact he dft do when he gave the decree 
of the 19th January 1903. Clause (3), section J99, then pro- 
vides that when the Court decides the question of proprie- 
tary title, it shall follow the procedure laid down in the Code 
of Civil Procedure. 8ection 200 provides how the District 
Judge or the High Court are to deal with appeals from the 
Revenue Court where a quest i^n^ of title has been deter- 
mined by that Cfturt. In our judgment when the 
Assistant Collector decided to determine the question of 
title himself, the suit ceased to be a suit included in group 
C, and the Revenue, Court for the purposes of that suit 
ceased to be a Revenue Court in the strict sense of the word 
and became for the montent a Civil Court competent to try 
the question of proprietary title, with a right of appeal by 
either party to the District* Judge. The result is that we 
allow the appeal, set Aside the decree of the lower appellate 
Court and restore that of the Court of first instance. As we 
think that the defendant ought to have raised the question 
•f jurisdiction of the Commissioner when the appeal was 
taken *from the Assistant Collector to him, we make no order 
as to costs. 



BARB1LLY. Second A uveal No. 599 of 1906. June 3. 
Kaniz Fatima Defendant) ... Appellant, 

v, 
Wali-ullah and others (Plaintiffs) ... Respondents. 

Benamidar -Suit for sale % on a mortgage— Decree giving 
benamidar a right to redeem - Right to redeem not availed 
of— Subsequent suit for redemption by alleged* beneficial 
owner barred. « *> 

A decree for sale on a mortgage was passed giving a right 
of redemption to a puisne mortgagee. The puisne mortgagee 
did not redeem and the decree became absolute. Held tliat 
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no subsequent suit for redemption would lie by a person 
alleging that he was the real puisne mortgagee and that the 
person whose name appeared in the decree as puisne mort- 
gagee was merely a benamidar. 

The facts of this case sufficiently appear frorar the 
judgment of the Court. 

Muhammad Is/iaq Khan and Ja%g Bahadur Lai, for the 
appellant. « 

Ghvlam Mujtaba, for the^respondentQ, . 

Airman, J.— This appeal arises out o£a spirit brought 
by the plaintiff Wali-ullah for safe upon a mortgage after 
redemption of a prior mortgage. It appears that in 1891 
the predecessor in title of one Musammat Sadiq-un-nissa 
made a mortgage in favour of Hakim Warjp Ali of the 
property in suit. On the 18th <5f January 1897 Sadiq un. 
nissa and her husband nnde a mortgage of the same pro- 
perty in favour of one Ali Jan. In J900 Hakim Waris Ali 
brought a suit upon his mortgage, making Ali Jan, the 
puisne mortgagee, a party to the suit. In that suit Hakim 
Waris A li got a decree for sale,*an opportunity being given 
both to the mortgagor and to Ali Jan to redeem Waris 
Ali's mortgage. The mortgage was not redeemed and an 
order absolute was passed under section 89 of the Transfer 
of Property Act. The respondent, Wali-ullah, now comes 
into Court alleging that he was the reaf mortgagee of the 
mortgage of 1897, and that Ali Jan was his benamidar, and 
he sues on the strength of his secret title to bring the pro- 
perty to sale after redeeming Waris Ali> mortgage. There 
is no suggestion that the prior mort^igee knew that Ali Jan 
was merely a benamidar. The Courts below have given 
the plaintiff a decree. Kaniz Fatima, who purchased the 
property from Musammat Sadiq-un-nissa in 1893, comes 
here in second appeal. ^ «, 

In my opinion the first plea in the- memorandum of 
appeal must be sustained. The plaintiff's benamidar was 
given an opportunity to redeem and failed to avail himself * 
of it. In my opinion it is now too late for the plaintiff to 
come in and treat the order absolute passed against his 
benamidar as a nullity. It has ( heen held in many c^ses 
that a decision passed in a suit broughjj, by a benamidar 
binds the beneficial owner. I see no reason why a similar 
rule should not be applied to the case of a suit brought 
against the benamidar. In my opinion the plaintiff is 
bound by the decree in Waris Ali's suit and he has lost his 
right of redemption. It may be that, as representing Ali 
Jan, he may pay the money due to the prior mortgagee if 
an application is made fo* tke sale of the property, but in 
my opinion his suit, as brought, ought to have b?en 
dismissed. 



For the above reasons I allow the appeal and set asi<^ 
^ the decrees of the Courts below. The -appellant *will have* 

her costs in all Courts. # . • • 

© 

AGRA. Civil Revision No. 34 of 1907. June 18. 

Abdul Hamid (Plaintiff) ... * Applicant, 

v. 
Riaz-ud-din (Defendant) ... ... Opposite party. 

• • 

9 Civil Procedure Code, $. 506— Arbitration— Reference %ade 
orally, but reduced to writing by the Court — Irregularity. 
Where both parties to a pending suit consented to a 
reference to arbitration and an order of reference was then 
and there made by the Court in the presence of the parties, 
thOugh not upon a written application, it was held that it 
was not open to the Court, having regard to the provisions of 
section 510 of the Code of Civil Procedure, to supersede tha& 
reference, the arbitrator not having declined to act. Nusser- 
wanjee Pestonjee v. Meer Mynoodeen Khan (6 Moo. I. A., 134) 
^distinguished. Shama Sundram Iyer v. Abdul Latif (I.L.R., 
27 Calc, 61* and Laxumbai v. Hajet Wiaina Cassum (l.L R., 
23 Bom., 629; followed. * 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

Ghulam Mujtaba and Satya Chandra MuJcerji, for the 
applicant* 

Sundar Lai an/ M. L. SandaL for the, opposite party. 9 * 

Aikman, J.— This is an application for the revision of a 
decree of the Court of Small Causes at Agra. The applicant 
filed a suit against the opposite pajty. On the 21st of 
December 1906 the Judge of the Court of Small Causes re- • 
corded a proceeding stating that the parties, being identified 
by their respective vakils, stated that they agreed to accept 
any decision on the case which should be given by one 
Babu Tika Ram, vakil, and that they agreed to pay him 
any reasonable fee for arbitration, the fee to be paid by' 
them in equal shares. Thereupon the Court made a 
reference of the matters in dispute to the arbitration of Babu 
Tika Ram and fixed his fee at Rs. 45 ordering the parties • 
eath to pay in one half of tffis sujn. He fixed the time 
within which the arbitrator was to return his award, The 
following day the*plaintiff stated that he had paid his half 
share of the fee fixed for the arbitrator and asked that the 
defendant might be ordered to pay his half share. Upon this* ' 
the Court ordered the defendant to pay his half share, to the 
arbitrator or deposit it in Court by the 4th of January 190^ < 
The defendant not having pa^d his share of the fee, the 
plaintiff, on the Ith of January 1907, paid it in pn his behalf 
and asked that the payment shoufd be included in the costs 
of the case. On the same date the* learned Judge recorded 
an order to the effect that " probably the defendant diclno't 
understand that he would have to pay in money to the arbi- 
trator." It is difficult t* say how tfie learned Judge arrived 
at this conclusion in the face of what had taken place on the 
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21st of December. The learned Judge thereupon ordered 
the parties to nominate another arbitrator who w#utd not _ 
charge any fee. This not having been done, 4he learned 
Judge superseded the arbitration and himself passed a 
decree in the^ case. The plaintiff comes here in revision 
* contending that the cape having been referred to the 
arbitration of Tika Ram, with the consent of the defendant, 
and the said arbitrator not having refused to act, the 
defendant should not be allowed to withdraw from the* 
reference without valid cause, and it is also contended 
that under the circumstances stated the Court below had 
no jurisdiction to supersede the arbitration and proceed 
with the trial of the suit. 

* The learned vakil, who appears for the opposite party, 
contends that the reference was invalid on the ground 
that there was no^application in writing, as required by 
the lasj; paragraph of section 506 of the Code of Civil 
Procedure, and in support of his contention relies on the 
case of Nnsserwanjee Pestonjee v. Meer Mynoodeen Khan (6 Moo. 
I. A., 134). That case was under a special Regulation ot 
the Bombay^residency, and the application for arbitration 
wasa private one and not one made in the course of any 
«utt. It has been distinguished in the c^e Shama Sundram 
Iyer v. Abdul Laiif (I.L.R., 27 Cale., 61), where it was held 
that the second paragraph of section 506 is directory only 



and that in a case where both parties consented to a 
reference to arbitration and where the order of reference 
was made by the Court in the presence of their counsel or 
advocates, though not upon a written application, such a 
reference is not a nullify, but merely an irregularity not 
, aj^cting the merits of the case or the jurisdiction of the 
Court. The Privy Council case was also distinguished in 
the case Lu$umbai v. Hajee Widina Cassum (I.L.R., 23 
Bom., 6*29). In my opinion when the parties applied orally 
to the Ju4ge, an<ftthe, Judga^reduced their application to 
writing anjj then made a reference, it was not open to 
him, having regard to the provisions of section 510 of the 
Code, to supersede that reference, the arbitrator not having 
declined to act. 

I accordingly allow the application, set aside the 
decree of the^learned Judge* of the Court of Small Causes, 
and direct that the case be dealt with in the manner 
provided by his* order of the 21st of December last, an 
extended date being fixfcd wiftin which the arbitrator shall 
give his award. If the defendant does not, within a 
reasonable time, pay in hi* share of the arbitrator's fee, 
it shall be received from the plaintiff and be included 
in the costs. 

The applicant will have the costs of this application in 
any event. • • 
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SHAHJAHANPUR. Second ADDeal No. 935 May 22. 

of* 1905. 
Jagan Nath and another (Plaintiffs) ... Appkli.ants, 

V, 

BalKishan ' Defendant j » ... Respondent. 

Civil Procedure Code, s. 13, Expl. II-Res judicita—Atatter* 
which might and ought to have been ma^ a ground of 
defence in a former suit. * 

The plnintiffs sued the defendant j to, recover certain 
unspecified sums alleged to ilfere beem^ealized oTtheir behalf 
by the defendtnt as refunds of octroi duty. The def ndutit 
had previously sued the plaintiffs for a gsneral balance of 
account, and the plaintiffs, as defendants in that suit, had 
mentioned, but omitted to counter- claim, the refunds of octroi 
duty now sued for. Held that section 13, explanation II, of 
the Code of Civil Procedure applied, and the suit was barred. 

The facts of this case sufficiently appear from the 
judgment of the C, urt. * 

Gvlzari Lai, for the appellants. J 

Oobind Prosody for the respondent. 

Griffin, J.— -This is a suit for recovery of money al- 
leged to have been received on behalf of the plaintififs by 
the defendant on account of refund of ocl roi due9 from the 
Municipality of Tilhar. The plaintiff seated that he was 
unable to fix the exact amount of the claim, but he prayed 
that the defendant should°be directed *rp produce his account 
books in Court, from which the amount due could be as- 
certained. The defence was that the suit was barred by 
the rule of res judicata. It appears that the present defend- 
ant had brought a suit against the present plaintiffs on 
the 16th of September 1904, to reepver the amount duo to 
him on account of their mutual dealings as set forth in his 
account books. The last paragraph of the written state- 
ment filed by the present plaintiffs in that suit was to the 
following effect t— "The plaintiff has not deducted* the 
amount received by him on account of fef und of octroi dues. 
The defendants will institute a separate suit with regard to 
these dues." There was no definite issue on this point in 
the former suit, which was decreed in the present defend- 
ant's favour a few days after the institution of the present 
suit. Both the Courts below, have held that the present 
suit is barred by reason of section IS^axplanation II. The 
plaintiffs appeal. , 

' ' It is contended on their behalf that while the plaintiffs 
might have raised this question of the amount due to them 
on account of the refund of octroi dues in the former suit, 
they were not bound to do so, and that they could not claim 
a set off in respect o5 these unascertained sums. Consider- 
able stress is laid on the fact that there^ was no definite 
iasue in the former suit on this question of the amount due 



on account of the refund of octroi dues. Several rulings 
have fleen quoted on behalf of the Appellants, hut it is 
admitted "that none of •them is directly in» point. •Ft is 
stated in the judgment of the Court of first instance 
that the accounts produced in the former suit inclndeg 
certain items of refunded octroi dues on the receipt and 
disbursement sides. On behalf of the respondent I am 
referreof to several rulings, more particularly to the^Privy 
Council ruling reported in I.L.R , 20 Calc, 79, as to the 
construction which ought to be placed on the words "might 
and ought " in explanation II of section 13 of the*Code of 
Civil Procedure. It is admitted that the plaintiff might 
have put forward in his defence' in the fojmer suit the 
grounds on which the present claim is based. If he had 
done so, the present suit would have been unnecessary. 
At page 85 it is observed by their LoVdships of the Privy 
Council •« that it •might* have been made a ground of 
attack is clear. That it 'ought' to have been appears to 
their Lordships to depend upon the particular facts of each 
case. Where matters are so dissimilar that their union 
might lead to confusion, the construction* of the word 
' ought ' Vould become important ; in this case the matters 
were the same."y The test therefore is -whether the defend- 
ant might not have pleaded as a defence in their former 
suit the grounds on which they base their present claim 
along with the other defences that they raised in the for- 
mer suit without raising any confusion. The answer, it 
appears tb me, is if they had done so that no confusion 
would have been the consequence. The question was one 
merely of examination of accounts, which were all brought 
before the Court in the first suit. The question involved 
in this case^ might with convenience have been decided in 
the first suit. I agree with the view taken by the Courts 
below. I dismiss the appeal with costs. 



j &EKRUT. Criminal Reference Nf>. 308 of 1907. June 26. 

Emperor v. Ram Saran Das * 

Cantonment Code, ss. 76, 79 a%d 96 -Cantonment Committee 
—Delegation of powers -Powers delegated to a Commit** # 
of two not exerciseable by surviving member. • 

Where p«#wer to issue notices in respect of breaches of 
Cantonment rules was delegated by^the Cantoum«»t Com- 
mittee to a subcommittee of Two members, it was held that 
a notice issued by the surviving member of the sub- 
committee only* was intalid. Gopal Sahai v. Kino Emperor 
(PunJ. Kec, Cr. J., 1907, p. 8f followed. w *WF 

This was a reference under section 4g8 of the God* of 
Criminal Procedure made by the Sessions Judge of Meerut. 
The facts of the ca%> appear from the Judge's order, which 
was in the foflowing terms :— 
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'• Applicant seeki revision of the order of the Canton^ 

ment Magistrate convicting and fining him Re. 3 (with a 

can tinning fine of Re.*L per diem till compliance) for failure* 

to comply wJthja notice under sections 76 and 96, Cantonment 

„ Code. * * * • 

" ScMar as the competence of the Cantonment Magistrate 
.to^issu« such a notice with"Ut an express order of the Canton- 
ment Committee is. challenged, I do not think the objection 
has force, as the Cantonment Magistrate, under sections 17 
and 281 of the Code, has, I think, authority to issue such notices 
in his own name ; he mutt be presunud to be acting as the 
mouthpiece of the Committee. The objection to section 191 
(c) of the Code of Criminal Procedure appears to have force, 
« as. the cases were instituted upon reports made by Canton- 
* ment employes and not by a police officer, and the proviso 
laid down*by section 191 (c) was not apparently complied with 

* before the trial. 

11 The objection as to the notice appears also to have 

m force. The notice issued, which does not specify under what 

sections it was issued, was a very general one, addressed to 

over fifty different persons or bodies* Some of these are 

vaguely designated as ' the Government,' 'St. John's Church/ 

* the Station Theatre •etc., and one Sheikh Abojd Barim) 
who had been dead a year, and it is not easy to understand 
against wffbm punitive measures would have been taken in. 
these cases ! The notice appears to have been rather a general 
intimation by way of caution than an express notice intended 

* to be enforced by penalty, such as contemplated by sections 
76 and 96. The notice too can hardly be said to have been 

* delivered* to tne persons proceeded against, as it was only 
shown to them and signed. The applicant's agent also says 
that^ though summoned as 'Babu Lai,' his real name is 

• BsJcbtawar Lai ; while applicant himself toys he went to 
appear for his agent as pleader, but was fined in propria 
persond 1 At any rute the service seems to have been some- 
what irregular. It is*al*o complained that the time allowed 
by the notice, 15 days, was insufficient when fifty houses hajrt 
to be repaired within that period nt the general season for 
repairs. Section 279 of the Code requires that a • reasonable' 
time be alio wad in such cases, and there should, I thifik, bave 
been an opportunity given for showing whether the period of 
fifteen days was reasonable or not under the circumstances, 
and an express adjudication by the Court. 1 sea that both in 
this case and in No. 112 the repairs, etc , have been duly 
carried out. Applicant also took a special objection as to the 
ownership of tlie party wall (oide grounds 5 and 6) as to which 
full opportunity of pi oof should, 1 think, have neen given. 
For these reasons I must allow the application, and submit 
the record to the High Court with the recommendation that 
the conviction and sentence should be set aside, or sucn 
-other order passed as may seem ptoper, under section 433 of 
the Code of Criminal Procedure*' c 

to 
Un this reference— 

\igarwala, for the applicant. 

° The Assistant Government Advocate (Porter), for the 

Crown. ~ 

«- <- * . 

Aikwan, J.— For lb* reasons given in the referring, 
order of the learned Sessions Judge, the conviction of the - 
apdicaot Ram Saran Das roust ty set aside. I would also 
add that on another ground the conviction is open to objec- 
tion, rhe Cantoament Committee delegated the power of 
issuing notices to a sub-cojnmittee of two. T(je Canton* 
ment Magistrate in his explanation starts that* he was the 
only surviving member of that subcommittee. As the 



power to issue notice had been delegated to a subcommittee 
C of two and not to any single member, the notice on this 
ground was invalid. A similar view was taken by the 
Punjab Chief Ourt— vide Criminal Case No. 3 of the Punjab* 
Record for April last. The conviction and sentence are set 

aside* The fine if paid must be refunded. 

« 



JHANSI. First Appeal No. 221 of 1905. June 27. 

{!? ... Appellant, 



Eadha Bai fttanmut* 

© v. 

Kamod Singh and others (Defendants)... Respoudbnts. 

Act No. XVI o/1882 (./hanst Incumbered Estate* Act), $*. 8 
and 28— Mortgage — Unlawful consideration-- Act Not IX 
of \ 87iJ (Indian Contract Act), s. <2&—Act No. IV of 1882 
(Transfer of Property Act), •. 43. 

Held that a mortgage executed by a mortgagor who was 
at the time disqualified under section 8 of the Jhansi Incum- 
bered Estates Act. !882. w*s h contract entered into for an 
unlawful consideration within the meaning of section 23 of 
the Indian Contract Act, and section 43 of the Transfer of 
Property Act, lHftJ, could not fc3 prayed in aid to empower 
tlie mortgagee to bring a suit for foreclosure after the mort- 
gagors' disability had ceased. 

The facts of this case, sufficiently appear from the 
judgment of the Court. 

Jogmdro Natk Chcudhri and Durga Charon Banerji, for 
the appellant. 

Karamat Husain, for the respondents. 

Banbbji and Airman, J J. —This appeal arises out a 
suit for foreclosure of a mortgage made on the 10th of 
July 1896 by the defendants, Kamod Singh, Bhagwant 
Singh, Ratan Singh, Hira Singh and Man gal Singh, the 
last two of whom were, minors on that date -and executed* 
the document, through their guardian, Kamod'Singh. The * 
defendants Nos. 6 and 7 are the sons of Kamod Singh and 
have been made parties as members of a joint Hindu 
family, v. The defendants, Bhagwant Singh, Ratan Singh,' 
Hira Singh and Mangal Singh are the sons of Gandharp 
Singh, who died in 1891. Under the Jhansi Incumbered' 
Estates sAct, No. XVI of 1882, Kamod Singh and Gai»dharp 
Stngh had been declared: to be disqualified proprietors/ 
One of t£e disabilities attaching to this declaration was that 
those persons were incompetent to mortgage their pro- 
prietary rights in land or anj part thereof [see sections, 
cluuse (o (1,)J. Under section 28, clause (b) of the Act, this 
disability extended to any person succeeding to the pro- 
prietary rights of those persons, and therefore, to the sons 
of Gandharp Singh after his death. It is an admitted fact, 
that at the date of the execution of the conditional sale deed, 
in q jestion, the executants of that document were labouring 
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under this disability. The* €onrt below has on tfws ground 
refused to enforce the deed and' grant a decree' for fore* 
closure; bat it has made a decree for money again*; Bhag- 
,want Singh and Ratan Singh, two of the sons of GaivdhaYp 
Singh, apparently overlooking the provisions of section 28 
to which we have referred above. K a money desreer <&u4d r 
be passed against those persons, 'there is rsS reason why a : 
similar decree should not have been* passed 'against Kamod 
Singh. The plaintiff appeals from the decree of the lower 
Court and contends that, nitving regard to t'fe provisions 
of section 43 of the Transfer of Property ^ct, she waa 
entitled to a decree for foreclosure, inasmuch as the mort- 
gagors were subsequently released from disability on the 
3rd of November 1896. In our 'pinion this plea cannot 
prevail. The consideration for the loan was the mortgage of 
their property by the disqualified proprietors. Such a* 
mortgage being forbidden by the provisions of the Jhansi 
Incumbered Estates Act, the consideration was one for- 
bidden by law. It was also of a nature which if permitted 
would defeat the provisions of that Act. The agreement 
herefore was one the consideration of which was unlawful 
within the meaning of section 23 of the Contract Act, and 
was consequently void. The provisions of section 43 of the* 
T ansfer of Property Act cannot be applied to an agreement 
of this nature. This disposes of the 4)rst plea taken in the 
memorandum of appeal. The second plea is that the plain- 
tiff is in any event entitled to a money decree against the 
respondents Nos. 1 to 5. This plea might have been prevailed 
had the claim for a money decree not teen barred by the 
law of limitation. The bond provides that the amount 
secured by it is to be repaid by annual instalments of 
Rs. 700, half of which is to be repaid on the 15tb of Pus 
Sudi and the other half on the 15th^ of Jeth Sudi every 
year. It further provides that on the instalments remain- 
ing unpaid for two years the mortgagors shall pay the 
whole of the amount together with interest in a lump sum. 
It is admitted that do instalment was paid. The last of 
the two years' instalments became payable on the 4th of 
June 1898. Therefore under the terms of the bond the> 
whole amount secured by it became payable on thai date 
and time began to run under article 75. schedule II of the 
Limitation Act, from tl at date. There is no question of 
waiver in this case. As the suit was not brought until after 
the expiry of six years from the date on which the whote 
amount of the debt became due, the claim for a money 
decree was barred. In this view the second plea taken in 
the memorandum of appeal must fail and the objection 
raised on behalf of th'e respondents under section 501 of the 
Code of Civil Procedure must prevail, the result being that 
the plaintiff's suit must stand dismissed. We accordingly 



dismiss the appeal with costs, and, allowing the ^ objections 
uwder*section 561 with costs, dismiss the plaintiffs suif. 
We do not interfere wiin the order of the Court below* in 
regard to the costs of the defendants in that Court. " 



JAUNPUR. Griminal Revision No. 31* of 1907. July II. 

Emperor v. Abdul Raoof. 

Criminal Procedure Code, ss: 439, 476— Revision— Order legally s 
passed by a Collector f but erroneously signed as b^ the Dis- 
trict Magistrate, 

A Collector having heard sn appeal in a mutation case 
passed an order against one of the parties to the case, appa- 
rently under section 476 of the Code of Criminal Procedure, but 
, the order was heided and signed as having been passed by 
the District Magistrate. Held tbiit as th% order might legally 
have been passed by the Collector and could not have legally 
been made by the District Magistrate, it must be tax en to be 
an order passed by the collector, and the High Court had 
therefore no jurisdiction in rnvision to interfere with it. In 
the matter of the petition of Alamdar Hutain <I,LR., 23 
All., 261) and In the matter of the petition of Bhup Kunwar 
(I.L.K., 26 All., 250> referred to. 

The "facts of this case sufficiently appear from |he 
judgment of the 'jfrurt. ^ * * 

Satya Chandra Mukerji, for the applicant! 
I he Assistant Government Advocate (Porter), for the* 
Crown. • # 

Dillon, J.— The order of which revision is sought under 
section 439 of the Code of Criminal Procedure in this case' 
is an order which was passed by Mr. 0. A. C. Streatneld, 
the District Magistrate and Collector of Jaunpur, on the 1st 
May 1907. It does not appear from the order itself whether 
it was passed* under section 476 of the Code of Criminal 
Procedure, but I will assume that it was so passed. The 
fact 8 are these :— An application was made by Abdul Kaoof , # 
the petitioner, to have his name recorded in respect of 
* certain property said to have beeifconveyed to him by an 
oral gift made by one Musammat Jainab Bihi. His appli- * 
cation was granted by the Assistant Collector, 1>ut upfth 
appeal to Mr. Streatneld as Collector that order was dis^ • 
charged and on a subsequent occasion Mr. Streatneld passed « 
the order in question in this case: The order before me ts • • 
headed as follows :— " Copy of order passed by C. A. C. 
Streatneld, Esq., I.O.S., DistrVt Magistrate of Jaunpur, in 
the case of Kinjj- Emperor, complainant, o. At dul Raoof, " 
and it is signed " C. A C. Streatneld, District Magistrate 
of Jaunpur. " Now it is clear that under the provisions^ 
j?edtion 476 of the Code of Criminal Procedure. Mr. Streat- 
field had no jurisdiction as District Magistrate to pass any 
order in the mttation case, jtat he certainly had jurisdic- 
tion to pasd an order "under section 476 in his capacity as 
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Collector. Does the fact then that the order in question 
purports to have been* passed by the District Magfstrate 
and* to have » een signal by Mr. Stteatfield in that capacity 
have tl*e effect of rendering it an order passed by a District 
Magistrate ? IHhinJc not. I am supported in this view by 
the ruling in In the matter of the petition of Alamdar Husain 
(I.L.IL* 23 All, 251). The order of which revision is 
sought must therefore \e taken to have been passed by 
Mr. Streatfield as Collector and not as District Magistrate. 
Now/ if it was passed by him in his capacity as Collector, 
the next^question I have to consider is whether I have any 
jurisdiction to interfere in the matter under section 489 of 
the Code of Criminal Procedure. It is clear that I have not— 
viae the ruling In the matter of the petition of Bhup Kunwar 
(I.L.R., 26 All., 250). That ruling clearly lays down that 
this Court can only fkercise its powers of revision^ under the 
Code of Criminal Procedure when the order under section 
476 of that Code is passed by a Subordinate Criminal Court. 
The petitioner should in my opinion have applied for 
revision to the Board of Revenue. For the above reasons 
I rejec; the application. 



ALLAHA BAD. Second Appeal No. 923 of J905. July 17. 
Thakur Prasad and others (Defendants) ... Appellants, 

Raj r up Singh and others (Plaintiffs) ... Respondents. 

Act No. IV of 1882 (Transfer of Property Act), ss. 10, 12 and 
126— Construction of document— Qift subject to a power of 
revocation. 

In 1859 the predecessors in title of the plaintiff* sold 
their share in the village zamindari to the predecessors in 
title of certain of the defendants. The vendees then made 
over to the vendors 5 bighas of land together with trees to be 
held by them and their heirs for maintenance, subject to the 
eondition that the land would be liable to be taken back in 
the event of the donees transferring it. Held that this was a 
vaiid^conditiou, not replicant to the original transfer, ana 
Jhe donees had no right to a decree declaring tlut they were 
^proprietors of the land. » 

"The facts of this case Sufficiently appear from the 
"judgment of the Court. 

v Agarwala, Durga Charan Banerji and Damodar Das, for 
the appellants. * 

MaUan Mohan Macaviya, tot the respondeat. 

Banerji and Aikman, JJ —This was a stlit for a declar- 
ation that the plaintiffs hoW the land in suit as proprietors 
and not as tenants. It appears that on the 10th of Septem- 
ber 1859 the predecessors in title of the pain tiffs sold their* 
share in the zamindari of the village iff whict^ the land in 
suit is situated to the predecessors in title of the defendants 



Nos. 5 to 16. On the same date the vendees executed a 
# document by which they made over to the vendors 5 bighas 
of land together with trees to be held by them and their 
heirs {or their maintenance subject to the condition that the * 
land would be liable to be taken back in the event of their 
transferring it. This was a gift subject to a power of 
revocation on toe happening of a certain event. The Courts 
below have granted to the plaintiff a decree declaring them 
to be proprietors of the land and not tenants. So far as the 
decrees of tftfc Courts feelow deelare the plaintiffs not to be 
tenants they ate perfectly right, but in so far as they hold 
that the plaintiff* are absolute proprietors we think they 
are wrong. As we have said above, the plaintiffs hold 
under a gift subject to a power of revocation. Tne learned 
vakil for the respondents contended that the condition as 
to revocation was repugnant to the original transfer and 
could not be giveneffect to, and in support of this argu- 
ment he referred to sections 10 and 12 of the Transfer of 
Property Act. The answer to this is to be found in section 
126 of the Act, which recognizes the validity of a power of 
revocation in the case of a gift, provided the event on the 
happening of which the gift can be revoked does not 
depend on the will of the donor. The learned Judge in the 
concluding part of his judgment remarks that the 
plaintiffs have no power to transfev the land, but notwith- 
standing this he aflJirmed the decree declaring them to be 
absolute proprietors. It was urged on behalf of the 
appellants that this was a grant which was liable to 
resumption under the*- provisions of the Tenancy Act. Thw 
is a question which we are not called upon to determine in 
this case. The result is that we vary the decrees of the 
Courts below so far as that we declare that the plaintiffs 
hold the land in question not as tenants but under the 
term? of the deed dated the 10th of September 1869 to 
which we have referred above. To this extent we allow the 
appeal. Under the circumstances we make no order as to 
cdsts of^this appeal. 



MAINPURL Second Appeal No. 765 of 1906. July 17. 
Mauji feam (Plaintiff^ c ... ... Appellant, 

Mohai* Singh and others (Defendants) ... Respondents. 

Prior and subsequent mortgagees— Decree for sale in suit by 
subsequent mortgagee, prior mortgagee not being a party 
—Prior mortgagee bidding at sale without mentioning his 
own incumbrance — Subsequent suit for sale by prior mort- 
gagee — Estoppel. *" t 

The plaintifr was^a prior mortgagee suing for sale or 
foreclosure. The principal defendant was a puisne mortgagee. 
The defendant obtained a decree for sale without making the 
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■/ first mortgagee a party to hid suit. The property was put up 
for sale as free from incumbrances : the plaintiff bid at the sale, 
but made no mention of his own mortgage, and the property 
was purchased by one R. C. The plaintiff then sued on his 
t mortage and got a decree for foreclosure, but failed to obtain 
possession. Held that the plaintiff was estopped by his own 
conduct in bidding at the sale id execution T>f the defendaut s 
decree without disclosing the existence of his own mortage* 
from disputing R. C.'s purchase. J ^ 

The facts of this case sufficiently appear from the judg- 



ment of the Court. 



>' 



Surendra Xatk Sen, for the appellant.* 

S 
Kedat Natk, for the respondents. 

Gkiffin, J.-Sardar Singh, grandfather of the defend- 
ant No. 1, was the original owner of the 1J biswa zamin- 
dari share now in dispute. He executed ^a mortgage bond 
in favour of the plaintiff on the 10th of March 1888. The 
principal secured was Rs. 49 with interest at 2 per cent 
per mensem. The plaintiff in the present suit asks for a 
decree for Rs. 1,184-8-0 principal and interest, and claims 
that in default of payment the mortgaged property be fore- 
closed. 

Sardar Singh on the %th> of May,l888 executed a mort- 
gage of a 1 J biswa zamindari for a su A of Rs. 400 in favour 
of Ishri Prasad, father of the appellant. There was a 
second mortgage in favour of Ishri Prasad of the -21st of 
November 1889. Ishri Prasad obtained decrees upon both 
his mortgages. The plaintiff was not a party to the decree 
obtained by Ishri Prasad upon th% 25th of February 1901 
f< r sale of the mortgaged property on foot of the mortgage 
of the 9th of May 1888. In execution of that decree the 
mortgaged property was sold and was purchased by Ram 
Charan, defendant No. 2, on the 20th of Febrdary 190'i for 
a sum of Rs. 810. In the execution proceedings the plaintiff, 
who held a general power of attorney on behalf of hfc 
father, applied for permission to bid at the sale of tlie pro- 
perty. The permission was granted, and the appellant did 
actually bid against Ram Charan. In Ohe proclamation 
for fcale no mention was made* of the plaintiff's mortgage 
of the 10th of March 1888. In th«"Jfcar 1894, the plaintiff 
had 6ued upon the basis of his mortgage and obtained a 
dAree for foreclosure on the 17th of February 1894, and 
he had actually been put in possession in execution of that 
decree in the year 1899. After the sale to Ram Charan, 
the plaintiff applied for mutation of names. His applica- 
tion was rejected on *he objection of «fUm Charan. 

th 1904 the plaintiff brought $ suil against Ram 
tjhftfan, impleading his father, Ishri Prasad also, tor posses- 



sion of the property in suit on the ground that he, Mayji 
i Ram,1iad obtained a foreclosure decree prior to \he sale tp 
Ram Charan. The suifr was dismissed upon the gsound 
that Ishri Prasad was not a party to the decree fo/ fore- 
closure obtained by the plaintiff. The ^plaintiff in. the 
present suit falls back upon his mortgage of the 10th of 
March 1888. and asks for a decree as stated above. 

» 
It has been found, as a fact, by the Courts belcw that 
the property pays Rs. 26 Gavernmeit revenue, and that 
the plaintiff appellant and his father, Ishri Prsftad. are 
members of a joint Hin id family. It has also been found 
that the plaintiff appellant at the auction sale bid for the 
property and raised the price, so as to realize his father's 
M decree in full. Upon these facts the Courts below have found 
that the plaintiff is now estopped by hts own conduct from 
disputing Ram Charan's purchase. The plainliff's suit 
has, therefore, bem dismissed, ^he plaintiff comes in 
second appeal to this Court. 

It is,pontended on his behalf that the plaintiff in bid- 
ding at the auction sale could not be held to be doing an 
act with the intension of inducing Ram Charan or anyone 
else to balieve that he, the plaintiff, had relinquished his 
claim over the property. 

• 
On >ehalf of the respondent it is ur*ed that the 

present suit is barred by the rule of res judicata, by reason 
of the dismissal of the plaintiff's former suit of the year 
1904. I do not consider it necessary to enter into the 
question raised by this contention, as in ray opinion the 
plaintiff's suit has been properly dismissed by the Court 
below. We fin 1 the plaintiff at an auction sale bidding 
for the property, which is advertised for sale without any 
incumbrances being notified.^ He was the son and genera f 
9 Ittorney of the decree-holder, fn execution of wjiose 
decree the property was being sold. lie keeps silent as to* 
his own claims on the property and the result ofr his lid- 
ding is that Ram Charan has to pay Rs. 8 1 for a zamindari # 
share which pays Rs. 26 Government revenue per annum. 
If Ram Charan or any of those present at the auction sale # 
had any idea^hat the plaintiff was all the time holding up 
his sleeve hisjown claim amounting tt> over Rs. 1,100, it is 
extremely probable that the prpperty would not have been 
sold at anything like the figure it has realized. Th* facts 
of this case are distinguishable" from the case GKeray v. 
, Kunj Behari (I.L.R., 9 All., 413). In my opinion the 
Courts belo,w were justified injinding upon the facts that 
the plaintiff i^estop^bd from # setting up his title. I dismiss 
this appeal wtyh costs. 
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M B ERUT. First Appeal from Order May 28. 

* • No. 96 of 1906. • 

Bhagwan Singh (Db pedant) ... • ... Appellant, 

• v. 

]£ha*ag Singh (Plaintiff) and Oar Bakhsh 

(Defendant) ... ... ... Respondents. 

Pre-emption — Wajib-ul-arz— Construction of document— "Sale** 

. -*-" Exchange.' 1 • 

Held that the word M bai •' used in tho pre-emptive 
clause of a wajib-ul-arz would include a transfer by way of 
exchange. Niamat Alt v. Asmat Bibi (I.L.R., 7 All , p. 626) 
followed* 

In this case one Dalel Singh exchanged his share in a 
certain khat% in village Bhatel for other land in the same 
viTlage belonging to one Bhagwan Singh. The plaintiff 
sued for pre-emption. The first Court (Additional Muusif 
of Meerut) dismissflo' the suit upon two grounds^ first, that 
under thi terms of the wajib-ul-arz a transfer by way of 
exchange did not give rise to a right of pre-emption, and, 
secondly, because the defendant Bhagwan Singh had resold 
to the widows of Dalel Singh previously to the institution 
of the suit. The pre-eraptor appealed, and the lower 
appellate Court; (Subordinate Judge of Meerut) disagreeing 
with both the findings of # the Munsif r^rersed the decree 
and remanded the suit under section 562 of the Code of 
Civil Procedure. Against this order of remand the trans- 
feree appealed to the High Court. • 

Jogindro Nath Chaudhri (for whom Sar at % Chandra 
Chaudhri), for the appellant. 

Tej Ba\adur Sapru, for the respondent Kharag Singh. 

Knox, Acting C J., and Richards, J.— This was a 
suit for pre-emption The plaintiff is admittedly a co-sharer. 
The defendant vendee is a stranger. The transfer was by 
way of exchange and the defendant in his written statement 
£l80 alleged that the day before the institution of the suit 
he had re-transferred the property, sought to be pre-empted, 
back to the vendor, Ttie Court of first instance held, on • 

*the construction of the wajib-ul-arz, that ajright to pre-empt 
di<* not arise, because the traisfer was by way of exchange 

, and not of sale, it also held that the suit was not maintain- 
able because of the transfer th*t had been made, as it turned 

, oiA, to the widows of the deceased vendor, not to the vendor 

as alleged in the written statement. 

• • • 

The lower # appellate Court reversed the decision of tho 

Court of first instance and gfave a decree to rtie plaintiff. 

As to the first point, in «ur judgment the expression " £# " 
is wide enough \p and does include a transfer by way of 
exchange. The principle involved in this question has been 1 * 
decided, and very fully discussed in th# Full Bench decision 
in the case of Niamat Ali v. Asmat Bibi (I.L.R., 7 All., 626). 



As to the next point no exception was taken in the 
written statement to the non- joinder of the widows of the 
deceased. 

There was an allegation that the property in question • 
had been transferred back to the vendor and that consequently 
no cause of action existed at the date of the institution of 
the suit, becaffee the re- transferee was a co-sharer. This 
statement was altogether inaccurate. The transfer itself 
was a very suspicious one, made as it was a day before the 
suit. It wasThade to tfce widow% of the vendor and not to the 
vendor, and ft appears from the judgment of the lower 
appellate Court that there jras an adopted son of the de- 
ceased vendor. It would therefore appear that there was a 
good cause of action, although possibly the widows ought to 
have been made parties so as to bind them by the decision 
of the suit. • 

There was one^other point which was not very seriously 
pressed, and that was that the cjecision of the Court of first 
instance was not on a preliminary point. It is not always 
very easy exactly to define what is a preliminary point, bat 
in the present case the Court of first instance decided the 
caso mainly on the construction of the wajib-ul-arz. One im- 
portant question remains, what was the value of the property 
and how that value was to be ascertained ? 

On the whole we^hink thafitf' might fairly be said that 
the case was decided on a preliminary point. As a result we 
dismiss the appeal with costs. 



GORAKHPUR. 



First Appeal from Order 
So. 82 of 1906. 



May 31. 



Hansraj Pal (Plaintiff) fc ... 



Appellant, 



Nulthraji Kanwar & others (Defendants), Respondents. 

Civil Procedure Code, *. 232 — Decree for possession of immov- 
* able property— Sale of property decreed — Right to ececute 
decree. 

If a decree-holder holding a decree for possession of im- 
movable propert^selis a portion of such property, the sale 
does nflt, without express provision to that effect, give the 
purchaser any right to execute the decree himself. Rim Sahai 
v. Gaya (I.L.E., 7 Atf.VTOT) referred to. 

Tfie facts of this case sufficiently appear from the judg- 
ment of the Court. 

Iswar Saran, for the appellant. 

Gcbind Prasad, for the respondents. 

Knox, Actinq CJ\, and Richards, J. — In this suit the 
plaintiff obtained a decree for possession of certain immov- 
able property. After recovery of the decree the plaintiff 
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sold a portion of the property to different persons reserving 
some portion of the property to himself. The respondents 
applied under section 232 of the Code of Civil Procedure, 
• contending that by the sale deed the decree had been 
transferred to them to the extent of tike property men- 
tioned in the sale deed, and that they were entitled fo ex- 
tend the decree. The Court to which the application was 
made refused the application. The present respondent 
appealed, with the result that the decision of the Court of 
the first instance was reversed, the Q>urt* holing that sec- 
tion 232 did apply under the circumstance! and respond- 
ents were entitled to execute ^Jie decree in the manner 
they asked, and remanded the Ase under section 562 of the 
Code of Civil Procedure. The decree-holder now appeals 
against the order of remand. He contends that no appeal 
lay from the decision of the Court of first instance, the 
Court having refused to allow the respondents to execute 
the decree under section 232. He also contends that under 
no circumstances could the # provfsions of section 232 apply 
to the transaction between him and the respondents. We 
will take the second point fiflst, because if this point be 
decided in favour of the appellant, it becomes quite un- 
necessary to decide whether or cot an appeal lay from the 
order refusing to allow execution under section 232. We 
have considered the sal%d^ed, whicfe is on the record, and 
we find that it ia no way purports td^sell or transfer the 
decree The only reference to the decree is that the vendor 
states after selling the property and having referred to the 
description of it " to which my title lias been declared by 
the decree, et cetera. " We have to consider whether a sale 
of the property for possession of which a vendor has ob- 
tained a decree necessarily carries with it an assignment of 
decree itself. We certainly think that it does not. It might 
happen that a vendor might get* a decree for pogses- 
sion of the property together witfc an award of a 
large sum for mesne profits and costs. It could never be 
contended that if before he executed the decree he sold the 
property or a portion of it that this sale deed without 
express words would carry with it the right to the mesne 
profits and costs. In the decision of* this Court of 
Ram Sahai v. Oaya (I.L.R* 7 AIL, 107) Mr. ^Justice 
Mahmood has further illustratedrffTfc*difference between a 
transfer of property and a transfer of a decree. It *is the 
refjxuidents' misfortune, if, when obtaining a sale deed of 
the property, they neglected *to provide either that the 
decree should be assigned to them or that the decree-holder 
should be bound to execute the decree and put them into 
possession. We wish to ^point oufr that in deciding this 
appeal in favour of the appellant, we do so yn. the grounds 
that no application could legally b8 made to execute the 



decree under section 232. We make this remark lest 4ur 
present decision should prejudice stay suit which the res- 
pondent may be advised to institu^ in orcksr to get* the 
benefit of their sale deed. As a result, we must attow the 
appeal, set aside the order of the lower^apjfellate Court* an/i 
restore that of the Court of first instance with costs. 



FARRUKHABAD. Second Appeal No. 1147 June 22. 

of 1905. 

Kashi Prasad (Plaintiff; 



Bajrang Prasad f Defendant) ... 



Appellant, 



Respondent. 



Act No. IF of 1882 (Transfer of Property Act), ss. 92 ctnd 

94— Mortgage— Redemption, — Subsequent suit for profits 

received by mortgagee barrrd. • 

In a suit for redemption there ought to be a complete 
and fintil settlement of all accounts between the mortgagee 
right up to the time of actual redemption or sale, as the case 
may be. A mortgagor therefore who has obtained a decree 
for redemption and paid in what was found by the decree to 
be due from him cannot subsequently sue for profits realized 
by the mortgagee in possession, which might and ought 
to bave« been taken into account at the time of passing the 
decree. Vinayak Shivrao Dibev. Dattatraya Gopal (IJj.R., 
26 Bom, 661) refcrred to. # # • « 

The facts of this case sufficiently appear fr jra the judg- 
ment; of the Court • 

Agarioala and Gulzari Lai, for the appellant. 

M. %. Sandal and Kedar Nath, for the respondent. 

Richards, J.— The facts out of which this appeal 
arises are shortly as follows :— In the year 1902 the plaintiff 
sued for redemption of certain mortgaged property. A 
decree was*obtained on the 17th of December 1902. On 
appeal the amount decreed for redemption was increased, 
but the decree was confirmed on the 3rd of February 1903. 
The plaintiff paid what was due according to the decree anoT 
# fot possession some time in tne earlier part of the* vear 
1903. The present suit was then instituted by the plaintiff* 
to recover certain money which he alleged was ckie by $he 
defendant : he says the defendant received certain rents out 
of the property from August 1902 to March 1903. During # 
the time that these alleged profits were receive* by tfie 
defendant, h* was undoubtedly in possession of the property # 
as mortgagee, and it is imp<^sible to«deny that the •present 
suit is a suit^for a further settlement and* adjustment of 
accounts between the plaintiff and the defendant occiipjing 
the positions of mortgagor and^mortgagee. The plaintiff 
contends that what he is sued for was nofrcovered by the 
"previous accounts between the parties, and according to the 
judgment of tjje Cou#t of first instance this allegation is not 
without foundation. It is contended, however, on behalf of 
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tljjB defendant, that the, present suit cannot be maintained. 
Thece is no doubt that the settlement of accounWbetween 
the plaintiff and the <fefendant, (that is, the amount for 
whicji each was Jjable to account) was directly and substan- 
tially in issue in the* previous suit. I think it absolutely 
clear that in a suit for redemption there ought to be a com- 
plete and final settlement of all accounts between the 
mortgagor and the mortgagee, right up to the time of actual 
redemption or sale as the case may be. Section 92 of the 
Transfer ft Property Act provides that in a redemption suit 
the Court is to pass a decree ordering that an account be 
taken of what will bt due to the defendant upon a date to 
be» fixed by trie Court, when clearing the amount to be due. 
Section 94 speaks of the final adjustment of the account to 
be paid by a mortgagee in case of redemption, in the case 
Vinayak Shivrao Digbe v. Dattalraya Gopal (I.L.RP, 26 Bora., 
661 ), Jen? ins, C. J., makes some very cogent remarks as to 
what ought to be the r«ult, between parties, of accounts in 
mortgage suits. I entirely agree with these remarks, and in 
my judgment the claim of the plaintiff in the present case 
could and ought to have been settled in the previous litiga- 
tiooPand that a separate suit does not now lie, I accordingly 
dismiss the appeal with cosft. 



ALIGARH. Second Appeal No. 940 of 1905. July lS. 

GopiNath (Plaintiff; ... ... Appelant, 

v. 
Jhandu (Defendant) ... ... Respondent. 

Act So. IV of 1882 (Transfer of Property Act), s. 6 (d)— 
Property restricted in Us enjoyment to the owner personally— 
Jajmani bah is. 

Beld that " jajmani bahis " are not property the sale of 
which in execution of a decree is obnoxious to the provisions 
•oi section 6 (d) of the Transfer of Property Act, 1882 ; but the 
sale of such books will not cafry with it the right to act m 
the hereditary guide of Che pilgrims whose names are therein * 

• recorded. 

• The facts of this case, sojar as they are necessary for 
, the purposes of this report, appear from the judgment of 
the Court. • 

• # Gulzari Lai, for the appellant. # 

The respondent was not represented. 

• 

Banerji and Aikman* J J.— This was«a suit for sale 
upon% mortgage. Amon^ the* properties mortgaged were 
tw% utjmani iahis and certain other documents. In re- 
gard to these documents the claim having been dismissed* 
the plaintiff appeals and^contends that a decree ought to 
have been made for the sal% of these also? The learned 
Vakil for the appellant presses the appeal only in regard to 



the books and not in regard to the sanads and leases. As 
regards the books we see no reason why they should not be 
sold merely as books. They are not account books, but 
they ate books which contain lists of pilgrims who have 
visited Soron in ptst times. The sale of these books will, of 
course, not convey to thejmrchaser any right of the judg- 
ment-debtor to%?t as the hereditary guide of the pilgrims, 
and if sold, they will be sold for their own value whatever 
such value may be,. |\Ve think JJiat the Court below was 
w^png in homing thatfthe transfer of such books is forbid- 
den by clause (</),*ection 6 of the Transfer of Property Act. 
We accordingly allow th«feppeal so far that in addition 
to the property ordered to be sold, we order the sale of the 
two books mentioned in the plaint, if the mortgage debt 
is not paid on> ot before the first of December 1907, to 
which date we extend the time* for payment. At the time 
of sale, if a sale tajfes place, it must be notified to intend- 
ing purchasers that the sate wjjl not convey any right of 
the judgment-debtor to his birt jajmani. We make no 
order as to costs of this appeal. 



BAREILLY. Second Appeal No. 505 of 1906. July «0. 
Banwari Lai and others (Plaintiffs) ... Appellants, 



Musammat Gopi (Defendant) 



Respondent. 



Act (Local) No. II of 1901 (Agra Tenancy Act), ss. 199 (ay- 
Limitation— Defendant referred to Civil Court— Act Xo. 
XV o/1877 (Indian Limitation Act), sch, II, art. 120. 

When, under section 109 of the Agra Tenancy Act, 1901, 
an order is passed by a Revenue Court directing the defend- 
ants to file a suit in a Civil Court withiu the time limited 
by that section, the ordinary*period of limitation is thereupon 
suspended and the special period provided by the Tenancy 
Act«is substituted. 

The defendants filed a suit in the Civil Court within 
three months. It was decided against them. They appealed, 
and in appeal withdrew their suit with liberty to bring a 
fresh suit. Held that the fresh suit, filed after the expiry of 
the period limited by the order of the Reveuue Court, was 
barred, and the defendants could not fall back upon the pro- 
visions of the Indian Limitation Act, 1877. 

Tfte facts of this case^sufficiently appear from the 
judgment of the Co**cL- 

Salish Chandra Banerji, for the appellants. 

Sital Prasad Ghosh, for the respondent. * 

Dillon, J.- The suit out of which this appeal has 
arisen was brought by the plaintiffs appellant* for a decla- 
ration that they are the owners in possession of the groves 
No8. 2806 and 2814 situated it* rojiuza Bithri. The facta 
of the case arenas follows:— One Manick Chand. ancestor 
of the defendant respondent, instituted a suit against the 
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plaintiffs in the Revenue Court for arrears of rent in res- 
pect of these groves. In that suit the present plaintiffs, 
who were then defendants, pleaded that they had pro- 
prietary rights in the grove in question. Thereupon the 
Revenue Court passed an ordef on the J 3th of November 
1903, under section 199, clause (a) of Act No. II ofc 1904, 
requiring>thera to institute a suit within tfiree months in 
the Civil Court for the determination of jsuch question of 
title. They accordingly instituted a suit in the Civil Court, ' 
which was decided apaias^them on lhe»13tl^ftf May 1904. 
They appealed on the 20th of June # 904, bitf withdrew* he 
appeal with leave to bring a fresh suit On the 5th of Sep- 
tember 1904. Before the ap^Pal was filed, the Revenue 
Court, presumably following the decision of the Munsif dated 
13 th May 1904, gave an ex parte decree for rent against them 
on the 11th of June 1904. The plaintiffs hftve now brought 
the present suit on the 29th of March 1905, sixteen months 
after the passing of the Revenue Court's order, referring 
them to the Civil Court,* and 'the question is whether 
such a suit is maintainable. The lower appellate Court 
has held that it is not, inasmuch as it was instituted 
beyond the period of three months allowed by the order of 
the Revenue Court dated 13th November 1903, and has 
dismissed the plaintiffs' suit. For the appellants it was 
ably argued by Dr. Satisk CJtandra Banerji that the suit was 
not barred by the special period of limitation provided bi- 
section 199 of Act No. II of 1901, and that under article 
120 of schedule 11 of the Limitation Act, No. XV of 1877, it 
could be brought at any time within six years from the. 
date when the cause of action accrued to the plaintiff. It 
was further argued that the decision of the Revenue Court, 
dated 11th June 1904, in the rent suit did not finally decide 
the question of title, and that* it does not therefore bar 
the present suit. For the defendant respondent it was 
contended that the suit was barred by the special period 
of limitation provided by section 199 and also by the deci- 
sion of the Revenue Court dated 11th June 1904 decreeing 
the suit for rent. I shall first proceed to consider and 
decide the question whether or not the limitation provided 
by section 199 of Act No. II of 1901 overrides the longer 
period of limitation, namely, %ix years, provided by article 
120 of schedule II of Act No. XV M(W 7. In my opinion 
when an order under section 199 of Act No. II of*1901 is 
passed by a Revenue Court directing the defendants to file 
a suit in a Civil Court within* the time limited by that 
section the ordinary period of limitation is thereupon 
suspended aud the special period provided by the Tenancy 
Act is substituted. » There would be no meaning in the 
Legislature having provided a special periodj>f limitation by 
section 199 if it were possible for the* party affected by the 



order under that section to bring a suit at any time within 
the ordinary period of limitation. JThere is rTo authority 
on the {Joint, or at leasj; none has been cited, and iUseems 
to me that the view taken by the Court below is J}ie only 
reasonable view. It is clear that the effect of the arith- 
drawai by the plaintiffs of their former suit is the same 
as if they had never brought such a suit. Thfiy have, 
therefore, entirely failed to obey the order of 13th Novem- 
ber 1903 which directed them* to bring a suit in a Civil 
Court within three iftonths 1 from the date of such order, 
and the present suit is therefore barred. I accordinglv 
decide this point against the plaintiffs appellants. In this 
view it is unnecessary to decide the second Question as to 
whether or not the decision by the Revenue Court in the 
rent case bars the present suit. The appeal therefore fails 
and is dismissed with costs. % 



FARRUKHABAD. 

Kusal and others 
Badri Prasad 



Criminal Revision 
No. 443 of 1907. 



September 9. 



... APPLICANTS, 
# ... OPPOSITK PAUW. 



Criminal Procedure Code, **. 195, 439— Sanction to prosecute ■— 
Revision — Powers of High 9 Court. 

When an order granting or revising sanction to pro- 
secute under section 195 (1) (b) or [a of the Q>de of Criminal 
Proceduft has been dealt with under section 195(6) of the 
Code by the Court to which appeals from the Court which 
passed tue order ordinarily lie, the High Court hits no power 
to interfere in revision with the order passed under section 
195 (7). 

The Djatrict Magistrate of Farrukhabad, on application 
made by one Badri Parsad, granted sanction for the pro- 
secution of Kusal Ahir, under section 211 of the Indian 
Penal Code, and of Kedar under section 211 read with section 
J 09 of the Code, and of Ram" Dajal and Baldeo for friving 
false evidence, in respect of a charge made against Badri # 
Prasad in the Co»rt of the Tahsildar of Kaimganj^m the 8th 
March 1906 under section 24*of Act No. I of 1871 (Cattle 
Traspass Act). Kusal and others applied under section 135* 
of the Code of Criminal ProceSure to the Sessions Judge of 
Farrukhaba^ who set aside the District Magistrate's order* 
as to Kedar, but upheld it^is to th% others. Kusal, Ram 
Dayal and r&ldeo thereupon applied in revision to the 
High Court pwrying that the orSer against them mi^ht be 
set aside. * • 

9 Qidzari Lai, for the applicants. * 

The Assistant Government Xdvocate (for whom How- 
ard), for the Crown, and \t L. Smdil, for Badri Prasad. 
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Knox, J.— This is an application asking me to revise 
an order passed by tfee Sessions Judge of Farrukhajmd. 
Tbe Judge on the 26th of June 1907 confirmed an order 
passed by the District Magistrate of Farrukhabad on the 
13th of March lg07 sanctioning the prosecution of certain 
persons for offences •mentioned in section 195 of the 
Criminal* Procedure Code. As I read section 195 of the 
Code of Criminal Procedure any sanction given or refused 
under that section may be revoked or granted by any 
, authority to which the authority giving or refusing it 
is subordinate. The meaning of the word " subordinate" 
is explained in clause (7) of the same section, which 
says that for the purposes of this section every Court 
shall be deeirifed to be subordinate only (and the word 
" only" is important) to the Court to which appeals from the 
former Court ordinarily lie. In this case the Court which 
granted sanction was the Court of the Magistrate 8f Farru- 



khabad. The only Court which could consider that sanc- 
tion was the Court to which appeals from the District 
Magistrate ordinarily lie, namely, the Court of the Sessions 
Judge of Farrukhabad, and no other Court. The learnei 
vakil for the applicant refer*, me to section 439 of the Code 
of Criminal Procedure. That section grants this Court 
the powers conferred on a»Court of appeal by seation 195. 
Now those power\are qualified powers. The only power of 
• appeal given under section 195 is the power to give or refuse 
sanction whe^thafctanction has b«en refused or granted by 
the£ourt to w^ich the*authority giving or refusing it is 
subordinate within the meaning of section 195 of the Code 
of Criminal Procedure. I kfljw of no authority for extend- 
ing these words still further. Were 1 to do so, I should 
be legislating. I therefore decline to interfere and reject 
• the application. • 



• 
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SAHARANPUR. Letters Patent Appeal February 2, 1906. 
No. 70 of 1906. 



Maratib Husaln (Plaintiff) ... 

v. • 
Alain Ali ancLothera (Defendants) 



Appellant, 



RESPONDENTS* 



Pre-emption-* Wajib-ul-arz— Construction # of document — 
Custom or contract. 

The zamindar8 of a village in the dfttrlct q^Saharanpur, 
in a wajib-ul-arz attested on the 8th I?ovembpr*l861, declared 
they would " be bound by and act upon the undermentioned 
conditions " for thirty years, until the completion of the next 
settlement Amongst the '• undermentioned conditions" were 
certain conditions relating to tne right of pre-emption. A 
fresh settlement was commenced in 1890, and in the wajib- 
ul-arz prepared at that settlement it was provided that " as 
to the remaining customs in the village the record of rights 
prepared at the former settlement is to ba locked at." 

Held that the earlier wajib-ul-arz recorded, not a custom, 
but a contract, which came to an end witk the term of the 
settlement, and the later wajib-ul-arz could not be construed 
as the record of a custom after the fapse of only thirty years: 
there was therefore no right of pre-emption in the Tillage. 

This appeal arose out of aftuit for pre-emption according 
to the terms of the wajib-ul-arz. The plaintiff relied upon 
the wajib ul-arzes of the settlements of 1860 and 1890 in 
support of the custom set up. The earlier wajib-ul-arz 
laid down that the signatories theyeof would be bound 
for the term of the settlement "by* the undermentioned 
conditions," and amongst such conditions was a right of 
pre-emption of the character usually found in such docu- 
ments. The later wajib-ul-arz contained no specific state- 
ment as to any custom or contract relating to the right 
of pre-emption, but provided generally that "as to the 
remaining customs in the village the record of rights 
prepared at the former settlement is to be looked at." On 
a construction of these two wajib-ul-arzes the CourJ; of 
first instance (Munsif of Saharanpua) founS that there 
existed neither a contract for nor a custom of pre-emp- 
tion, and therefore dismissed the plaintiff's suit. In appeal 
the District Judge upheld the Munsif 's decree upon the 
same grounds. The plaintiff thereupon appealed to the 
High Court and his appeal was dismissed 9y a singly Judge 
of the Court in the following judgment :— 

Banbuji, J. The only question in this appeal, which arises 
out of a suit for pre-emption, is whether the Court below has 
rightly held that the custom of pre-emption upon which the 
claim is founded was not established. The wajib-ul-arz of 
the present settlement simply says that the record of rights 
prepared at the former settlement is to be looked at for 
customs prevailing in the village. If the wajib-ul-arz of the 
prior set tlement contained the record of a custom, of course 
that custom must be deemed to hiwe continued after the 
recent settlement BuUthe* wajib-ul-arz of the old settle- 
ment in 1860 clearly records a contract and n<A a custom. In 
that document the co-sharers say in specific terms that th«y 
would be bouud " for the term of the said settlement by the 



conditions laid down below ". Among the conditions so !&id 
down* as pointed out by the learned Sunsif, is tifte conditign 
relating «to pre-emption. So that it is manifest that the co- 
sharers in 1860 entered mto a contract by which they Agreed 
to be bound as to pre-emption. As this was specifically for 
the period of the settement and that period expired: in 1890, 
the contract as to pre-emption ceased Jo be* enforceable? Wo 
contract was subsequently made, and no custom could have 
come into vogue which could have the force of la>w. The 
appeal is accordingly dismissed with costs. 

From this judgment the plaintiff then preferred the 
present appeal under section 10 of the Letters Patent. 

Muhammad l$haq % for the appellant. 

Moti Lai Nehru (for whom Mohan Lai Nehru), for the 
respondents. ^ 

Stanley, C.J., and Burkitt, J. — We think that our 

• brother Banerji was right in the view^rtiich he took of the 

wajib-ul-arz, and that the provision contained in it in 

regard to transfer is evidence of a contract ana* not of a 

custom. We therefore dismiss the appeal with cost9. 

[This decision was followed in First Appeal No. 222 of 
1905, (Muhammad Sabir v. Sat Ram and otheft) decided on 
the 22nft July 1907, the judgments in which are printed 
below.] + ^ * „ 

Banerji, J. —This appeal arises in a suit for pre-emption. 
The plaintiffs are co-sharers of the vendor in the same patti. 
The vendee defendant has since the sale in question acquired a 
share in the village, but not in the patti. The plaintiffs 
contend that as co-sharers in thepatti they have a superior 
right of purchase under the terms of the wajito-ul-arz of the 
settlement of 1867. The wajib-ul-arz of the present settle- 
ment lays down no rule as to pre-emption, but provides as 
follows :— •' As regards other customs (dasturat) the village 
administration paper prepared at the settlement of 1867 should 
be referred to." It is contended on behalf of the appellant 
that the wnjib-ul-arz of 1867 only records a Contract, and not 
a custom, and that therefore the plaintiffs have no priority of 
right under that wajib-ul-arz. A wajib-ul-arz containing 
similar terms was considered and construed in S. A- No. 491 of 
1904, decided by me on the 16th of August 1905, and it was 
held that the wajib-ul-arz of the prior settlement contained t lie* 
record of a contract and not of £ custom, and thai conseguent- 
m fjr under the wajib-ul-arz of the new^settlement the terms of 
that contract could not be deemed to have been embodiSd in 
the later wajib-ul-arz and could not be gi?en effect to This* 
decision was affirmed on appeal under the Lettera*Pateny>n 
the 2nd of February 1906. That case seems to me to be on all 
fours*with the present, and I see no reason to depart from the « 
view which was taken in that case. Following the decision 
in that case 1 must hold that tfie plaintiffs in the present suit 
have no right of pre-emption as against the vendee appellaflt, • 
and 1 would allow the appeal and dismiss the suit. 

Aikman, J. — I am unabledto distinguish the case from the 
unreported case relied on by the learned advocate for the 
appellant 1 consider myself bound by that decision, and 
must therefore concur in thejorder proposed by my teamed 
colleague. Ar. the same time 1 feel bound to add that if the 
matter were res integra I should have considerable difficulty 
in deciding in favour of the appellant's contention. * 

By th is Court :— The order of this Court is that the appeal 
is allowed, tne decreejpf the Court below is set aside and the 
suit of the plaintiffs respondents is dismissed with costs in 
this Conn and in the Court below. 
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GORAKHPUR. First Appeal No. 128 December 13, 1906. 
• • of 1906. • 

Jai Gobind Tuorari and others (Qbcree- • 

holders) ...• ... ... Appellants, 

Patesri Partap Narain Singh and others 

Vudoment-debtohS) ... ... Respondents. 

Kxecuti&ii of decree — Mortgage— Decree for sale of mortgaged 
property after redemption of prior usufructuary moftgage — 
Sale in satisfaction of all debts. f 

One Dhanman Das obtained a decree for sale on a simple 
mortgage^conditioned on his redeeming two prior usufructuary 
mortgages, and this decree was made absolute. Held, on 
application by the transferees of this decree for sale of the 
mortgaged property, in satis faction not only of the simple 
mortgage debtrbut also of the amount due on the prior mort- 
gages which Dhanman Das had paid off, that the decree-holders 
were entitled to sale as ordered by the decree. Whether the 
decree was rightly or wrongly passed, it had become final and • 
could not be questioned in execution proceedings.. B hag wan 
Das v. Bhawani (I.L.R., 26 Ail., 14; and A bdul Qayyum v. 
Sadr-ud-aJn (Weekly Notes, 1905, p. 11) distinguished. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Sundir Lai (for whom Baldeo Ram\ for the appellants. 
jibdul Majid, for the respondents. 

• • 

Knox, J.— This is an execution fir^t appeal. It arises 

out of proceedings, taken by the appellants, who are 
transferees of a decree originally held by one B. Dhanraan 
Das, dated the 11th of liay 1903. This decree was to the 
effect that B. Dhanman Das was entitled to hav*e certain 
properties sold by auction, dug that he could not bring 
them to sale without payment of certain prior debts, also 
set out in the decree. This was followed by an order 
absolute. The properties with which this ajjpeal is con- 
cerned are the villages Katra Khurd and Kalan. They 
are part of the property set out in the decree as subject 
fo a debt of Rs. 6,000, and without payment of which B. 
Dhanman Das was not entitled to have these villages sold* 
Them very same villages were the subject of two * 

"other mortgages, aDd the debt referred fc> above was the 
deBt due under these prier mortgages. Both the debts 

pimder the prior mortgages had been paid up bj the 
decree-holder, who got possesion and who now seeks to 

* bflng to sale the property for enforcement^ both of the 
debt for which he holds & simple money decree and that 
debt by payment of which he has obtained possession of 
the property in dispute. An objection was mised that as he 
was a* usufructuary mortgaged, he could not under the 
ruling of this Court bring tr^e property to sale. His reply 
is that he has already got a decree for sale, and that decree* 
i 8 against the respondents, who too^ no objection to tttb 
terms of that decree. Tne •lower Court * following the 
rulings of this Court in Bhagwan Das v.* Bhawani and 



another (I.L.R., 26 All., 14) and Abdul Qayyum v. Sadr-itd* 
din Ahmad Khan (A.W.N., 11) held that the appellants 
could not bring what was really the equity of redemption 
to sale. We think that tjje facts of this case distinguish * 
it from the ruling above cited, inasmuch as the proceedings 
^)efoft us are mere execution proceedings and the appellant 
has got a decr^for sale." The case is one which is on all 
fours with Execution Second Appeal No. 779 of 1904 decided 
on the 11th Apri a905. It was there held by this Court that 
a Court executing the^ecree wfcs bound to give effect to the 
decree as it st**xi and could not go behind it, and whether it 
was properly passed or passed in violation of the rulings of 
this Court was a question tlfat could not be determined in 
execution proceedings. 1 would accordingly decree the 
appeal, set aside the decree of the Court below and remand 
the case under section 662 of tbe Code of Civil Procedure to 
that Court with directions to re-admit the application on the 
file of pending applications an^d proceed to dispose of it 
according to law. 

Richards, J.— 1 concur. It was only contended by 
Mr. Abdul Majid that the effect of the two decisions re- 
ferred to in the judgment of my learned brother is that 
in no case where there is a prior usufructuary mortgage 
without powers of sale can the puisne incumbrancer bring 
the property to sale* and ev%n«if he actually obtains a 
decree, which provides that the property shall be sold upon 
payment of the amount due upon the prior usufructuary 
mortgage, the moment the payment is made the decree 
becomes ineffectual. *It seems to me that the two decisions 
are extensions of the doctrine established in this High 
Court by the decision Mata IUn Kasondhan v. Kasim ffusrin 
(I. L. R., 13 All., 432). This decision is not universally 
followed by the other J3igh Court in India, and so far as 
I am not bound by the decisions in the two cases referred 
to, I think that the doctrine ought not to be extended. 
The facts in the two cases relied on by the respondent 
were deferent from the facts in the present case. 

In both these cases the plaintiff was himself the usufruc- 
tuary mortgagee and not a person who had stepped into the 
shoes oj a usufructuary mortgagee by redeeming the mortgage 
in pursuance of the terras of the decree. There is also the 
difference pointed oucT>y*my learned colleague that in the 
present case there has actually been a decree for sale. 

Order by the Court —The appeal is decreed ; the decree 
of the lower Court is overruled on the preliminary point, and 
the proceedings are sent back under section 662 of the Code 
of Civil Procedure with directions to that Court to restore the 
proceedings to its file ot pending^pro^eedings and to proceed 
to dispose th«n of ^according to law, Under the special 
circumstances of this case, we make no order as to the costs 
of this appeal. fc 
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AGRA. Second Appeal No. 768 of 1906. June 8. 

Jumna Prasad and others (Plaintiffs) ... Appellants, 

v. 
Tanna Lai Defendant) . v ... Respondent. 

Wajib-ul-arz — Cqnstruction of document— Rights of 
ex-proprietor in fyouses. 

When the wajib-ul-arz provided that JEn ex-proprietor 
was entitled to sell the materials of his house it was held that 
this by implication meant chat he could not transfer any 
right to live in the house* or the site «f it. Sm Girdhariji 
Maharajv. thhote Lai (I. L. B?, 20 All.^248) and «ttur Begam 
v. balak Ram (Weekly Notes, 1901), p 182; refeired to. • 

• 

The facts of this case sufficiently appear fiom the judg- 
ment of the Court. 

bital Prasad Ghosh, for the appellants. 

Mohan Lai Sand'd, for the # respondent. • 

Griffin, J.— The defendant respondent purchased a 
house and site from a ryot in the village who had once 
been a proprietor. The plaintiffs, zammdars, sued for 
possession of the house, or in the alternative for possession 
of the site after removal of the*materials, on the allegation 
that the sale to the defendant was contrary to the provisions 
. of the wajib-ul-arz as well as the general Law. The Court of 
first instance decreed the suit for possession of the site, 
allowing the defendant rtsjfcmdent lime within which to 
remove the materials. On appeal, by the defendant, the 
lower appellate Court allowed the appeal and dismissed the 
plaintiff's suit. * 

In second appeal it is contended, tTiat under the com- 
mon law of this province as well agthis particular provision 
of the wajib-ul-arz relating to the sale of the house by an 
ex-proprietor, the plaintiffs are, entitled to succeed. The 
wajib-ul-arz provides that an ex-proprietor is entitled to sell 
the materials of the house. By implication the ex-proprittor 
has no power to sell the site, and the purchaser no right of 
residence in the house. I am referred to the ruling reported 
in Sri (Hrdhariji Maharaj v. Chhote Lai (I. L. R., 29 All* 
248> in which the common law as regards the sale of houses 
by tenants is laid down. I am also referred to the cas a , 
Amir Begam v. Balak Ram (¥fcekly Notes, 1900, p» 182). 
The final clause in the wajib-ul-arz Jay^down that a tenant 
cannot be evicted from his house as long as he lives. It is 
pointed out on behalf of the appellants that they are not 
seeking to turn him out of the Jiouse which he occupied as 
a tenant, but simply want to dispossess him of the house, 
which he obtained by an illegal sale. The authorities quoted 
on behalf of the appellants and the explicit provisions of the 
wajib-ul-arz are clearly in tne appellants' favour. The ruling 
referred to in the judgment of the Coujt bel&V (I. L. R, 27 
All., 396) has no application to the facts of the present case. 



I must hold that all that the defendant acquired by his 
purchase was the materials of the toouse. Tttfe appeal is 
allowed ; the decree of tlje lower appellate Court is set a^side, 
and the decree of the first Court restored. The defendant is 
allowed three months from this date within jvhich to rempve 
the materials. If he fails to remove 1 the materials, the 
plaintiffs will get possession of the house. The defendant 
respondent will pay the costs of this and also the # costs 
of the lower appellate Court. 



AGRA. First Appeal No. 184 of 1905. 

Tajammul Husain (Plaintiff) ... 

v. 
Fazal Rasul (Defendant) 



October 31. 
Appellant, 

Respondent. 



•Act No. XX of 1863 (Religious Endowments Act), ss. Hand 
20 — Suit claiming superior right to management of endow* 
ment— Parties—Leave to institute suit, m 

Held that no suit would lie againft the manager appointed 
by a committee constituted under the provisions of Act No. XX 
or 1863, upon the ground merely that the plaintiff was more 
eligible than the defendant, especially when the committee 
of management were not made parties to the suit ; and no 
such suit could be maintained in the absence of the sanction 
for its institution Required by section 20 qf. the Act. * 

The facts of this case sufficiently appear from the judg- 
ment of the Court. • 

Jogindro Nath Chaudhri and Qhulam Mujtaba, for the 
appellant* • * 

Sundar Lai and GuLzari Lai, for the respondent. 

Stanley, C.J., and Burkitt, J.— The suit out of which 
this appeal has arisen was, in our opinion, misconceived and 
was property dismissed. The dispute is concerned with 
the appointment of the defendant respondent Shaikh Fazal 
Rasul by the local committee under Act XX of 1863 as 
Sajjadanashin of the shrine of Hazrat Shaikh Salim Chistu 
% it Fatehpur Sikri in the Agra # distijct. Under the It ct to 
which we have referred the Local Committee were empow- 
ered to exercise tRe powers which were previously jrested in 
the Board of Revenue in the matter of the appointment of 
managers of temples, and, it is admitted, it did in pursuinc* ' 
of those powers appoint the defendant as manage^ of the 
shrine in queftion. The plaintiff appears to consider that * 
he was a more eligible person, for *he j>08t than the # defen- 
dant and on *hat ground, and that ground ajone, seeks in 
the present suitffur a declaration from the Court that he is 
entitled to the office of Sajjadanashin and Superintendent 
of the shrine in question as against the defendant, and Tie 
further asks that the defendant may be prohibited from 
discharging thj dutie» of Superintendent and may be re- 
moved from the office. It is t8 be observed tbat the Local 
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Committee have not been made parties to the suit. The 
legislature haying nominated the Local Comraittee^as the ^ 
prober person* to make the appointment of Superinten- 
dents yid Managers, we are at a loss to see how a Civil 
Court can make# declaration such as is sought for in the 
plaint in the present case, specially in the absence of the 
Local Committee. Section 14 of Act XX of 1863 provides 
a remedy to any one • who is interested in any*mosque 
or temple, et cetera, to sue before the Civil Court, the trustee, 

, manager or superintendent to such mosque, temple, et cetera, 
or the members of any Committee appointed under the 
Act, for any misfeasance, breach of trust or neglect of duty 
committed by the trustee, manager or superintendent, and 
tfce Act provides that the Civil Court may in such case 
decree damages and costs against the trustee, manager 
or superintendent a^d may also direct his removal But in * 
the case before us no misfeasance, breach of trust or neglect 
of duty is alleged. The sole ground of complaint is that 
the plaintiff consider* himself more eligible for the 

w office than the defendant. Moreover, we find that under 
section 18 of the Act, no suit is to be entertained under it 
without a preliminary application being first # made to 
t^e* Court (that is 4 to the District Juflpe) for leave to 
institute the suit. It is admitted that in this cas9 no such 
application was made or leave granted. This fact alone is 
an answer to the suit. But we also think that in vie^» of 
flection 14 of the Act, the suit in present form is wholly 
untenable. Wte therefore dismiss the appeal with^osts. 



FARRUKHABAD. Criminal Reference November 13. 
No. 585 of 1907. 

Emperor v. Tabarak Zaman Khan. 

Act No. XLV of 1860 (Indian Penal Code), $$. 182, 211— 

Criminal Procedure Code, s. 195— Information given to 

tie police alleged to be fake— Procedure — Notice* « 

*Where a District Magistrate upon a report made by the 
, police that information given to them charging a person with 
a specincjerime is false, orders the person giving such infor- 
mation to be prosecuted under section 211 of the Indian Penal 
Code, such order is not an order to which section 196(6) of 
She Code of Criminal Procedure applies, neither is the order 
passed without jurisdiction ft no previous notice to show 
cuise ft given to the accused The more proper course, 
' however, would be to let the informant bring*his wituesses 
into Court, hear thein^ut^nd then, if the case was considered 
to be a^alse case, to pass an order that the informant should 
be tri^d under section 211 of the Indian Penal Code. Queen 
Empress v. Ganga Ram (I. L? R., 8 AH., 38), Emperor v. Tula 
(Weekly Notes. 1907, p. 195. and Maxbat Khan v. King Emperor 
(I. L. R., 33 Calc, 31) distinguished. 

T*his was a Reference by the Sessions Judge of Farrukh»* 
abad under section 438 of Ihe Code of Criminal Procedure 
made in respect of an order payed by the District Magistrate, 



ordering the prosecution under section 21 1 of the Indian 
Penal Code of one Tabarak Zaman Khan. The facts of 
the case sufficiently appear from the judgment of th e 
Court 

• *Knox, J.— Tabarak Zaman Khan on the 7th^ June last 
sent a letter written by himself through his servant Sumera 
to the Sub-Insp&ctor of Eampil Police Circle, charging one 
Sukha Ahir with having committed the offence of theft. 
The police investigated the cade, and, considering the charge 
ntft proVed, stfht \n as what is known as naksha B. They 
asked that the case might J^e expunged from the register 
of crimes and that a case might be instituted against 
Tabarak Zaman Khan for having given false information 
to the Police The proceedings never went any further 
and never reached any Court The District Magistrate 
after perusing them passed an order to the effect that a 
a case might be instituted against Tabarak Zaman Khan 
and that he should be charged with having committed an 
offence under section 211 of the Indian Penal Code. The 
learned Sessions Judge was diked to consider this order and 
to send it on to this Court for revision. He has done so. 
He considers that in passing the order he did, the Magistrate i 
took action under section 195, clause (6) of the Code of 
Criminal Procedure. •He is of Opinion that the applicant 
should have been giv*en an opportunity to prove the charge 
which had been brought by his servant, and that an order 
of this kind, being an order prejudicial to Tabarak Zaman 
Khan, should not have been passed without notice given to 
Tabarak Zaman Khan. The order passed by the District 
Magistrate could not have been an order under 8. 195 (b) of 
the Code of Criminal Procedure. By making his report at 
the police thana at Kampil, Tabarak Zaman Khan had com- 
mitted no offence in, or in relation to, any proceeding in any 
Court, more*so, as he did not follow up his report by a com- 
plaint in any Court. Section 195 (b) has no application to 
Ihe case, and the argument based by the learned Sessions 
Judge upon it falls to the ground. The cases which the 
learned Sessions Judge has referred to in his letter of refer- 
ence to this Cfturt, vh. % King Emperor v. Ganga Ram 
(I. L. ft , 8 All., 38), Emperor v. Tula (Weekly Notes, 1907, 
p. 195) refer to compISrats which had been lodged in a 
Criminal Court, and in both these cases no further action 
could be taken against the complainant except under a sanc- 
tion expressly given under section 195 (b) of the Code of 
Criminal Procedure. The case of Haibat Khan v. King 
Emperor (I. L. R , 33 Calc, 31) was a case in which "a 
judicial inquiry " had been held^by a* Court. Here also a 
sanction under^ection 195 (b) would have been necessary 
before any action coifid be taken against the complainant. 
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The argument that the order should not have been 
passed without notice to Tabarak Ziman Khan, in my 
opinion froceeds too far. If the view taken by the learned 
* Sessions Judge be correct, the^ an order passed by the 
District K*gistrate upon what is known* as nahsha B. to 
the effect tjiat an accused person should be sent up for trial 
for murder or theft, when t^e Police considers that there 
is no case of murder or theft, would be an order without 
notice given to the supposed murderer or thief, to show 
cause why such prejudicial* order should n4t be passed 
against him. Asa rule in cases like the qne ftefore me, tne 
safer and more proper coursers undoubtedly to let the 
informant bring his witnesses to the Court, hear them out, 
and then pass an order, if the case is considered to be a 
false one, to the effect that the informant be tried for 
having instituted a false caSe ; but I ara not prepared to 
hold that the Magistrate while passing # an order like the 
one under reference is acting without jurisdiction merely 
because the informant hud not an opportunity given him 
to show cause why a case under section 211 should not be 
instituted against him. Tnetase before me is reall? one 
for inquiry under section 182 of the Indian Penal Code, and 
not -under section 211 of the Indian Penal Code. After 
these remarks I decline to interfere, and return the record 
to the Court below for stffehfection as»it may think necessary 
to take. 



BENARES. Criminal Appeal No. 656 of 1907. November 14. 

Emperor v. Qadir Bakhsh and others. 
Act No. XL V of I860 (Indian Peribl Code), m 28, 231— Coun- 
terfeiting coin — Definition— Intention. 

J n order to constitute the offence defined by section 231 
of the Indian Penal Code, it is not nee" e pear y that the counter- 
feit coin should be made with the primary intention Sf its 
being passed as genuine : it is sufficient if the resemblance to 
genuine coin is eo close that it is capable of being passed as 
such. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

The Government Advocate (Ryves) fof the Crow^n. 
O. W. Dillon, for Qadir Bakhsh. 

Banbrjt and Airman, JJ.— This is an appeal by the 
Lgcal Government from an original order of acquittal 
passed by the Officiating Sessipns Judge of Benares. The 
three accused were committed to his Court charged with* 
the offence of counterfeiting coin punishable under section' 
281, Indian Penal f Code. It is proved and admitted 
that under the dinectfcm of Qadir Baksh, the first 
accused, the other two accused* who are Workmen in his 
employment, manufactured, out of German silver, coins 



which we have satisfied ourselves by inspection closaly # 

• resemole genuine coins current in tn*e Nepil State. Tl» 
learned Officiating Sessions Judge ^as of ojflnion that as 
it was not the intention of the accused thnt deception 
would be practised, nor had they know^pdgt that deocjftion . 

was likely to be practised, no offence was committed He 
refers to the explanation appended to section 231, Indian 
Penal Code, which we may remark has no application to 
the case. He overlooked the provisions of section 28 of 
the Code in which the word counterfeit is defined and in ^ 
particular the second Explanation appended to that section. 
That Explanation is as follows :— " When a person causes 
one thing to resemble another, and the resemblance i« 
such that a person might be deceived thereby, it shall \>e 
presumed until contrary is proved that the person so 
causing tjje one thing to resemble the%)ther thing intend- 
ed by means of that resemblance to practise rfereption 
or knew it to be likely that deception would thereby b* 
practised." As we have said above, the coins manufactured * 
by the accused are very good imitations of a genuine coin, 
and we have no hesitation in holding that person** might * 
be deceived by the resemblance. That being so, the pre- 
sumption referred to in the Explanation aris°s, and it is *>r • # 
the accused to prove that their intention was innocent or that 
they did not know that it was likely tlmt deception would 
be* practised. The learned counse^w ho has appeared on 
behalf of the accused contends that the accused have dis- 
charged the onus which lies on them. In support of his 
contention he has referred to the low charge made by the 
accused for manufacturing the coins ; to the fact that the 
accused manufactured a larger number of coins which are 
not current than of coins which are current in Nepal ; to 
the frank admission made by the accused, and to the 
absence of concealment. These are undoubtedly circum- 
stances to be taken into consideration, but we are o# 
. Opinion that they are insufficient to discharge the Burden • 

which the law imposes on the accused. As the learned 
Government Advocate has urged in his argument it is ## 

a dangerous thing to manufacture imitations of current % * 

coins, and this is no doubt the reason for the stringency* 
of the law as contained in Explanation 2 of section 28 ^ 
Indian Penal Code. We are therefore of opinion that the* • 
appeal must be allowed. Thf lea rtied government /^ivocate, 
however, does not press for a heavy sentence and explains •• 
that the objeA of appeal is to obtain a pronouncement by « # 
this Court as to whether the l«v laid down by the Court • 

below was correct. Having? regard to rfhis and «to the # 

* circumstances of the case we impose a light sen*ence. We 
allow the appeal, set»aside the order of acquittal, and con- 
victing Qadir Bakhsh, Aljfu and Karim Bakhsh under 
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section 281, Indian Penal Code, direct that the District 
Magistrate # do send f©r the three accused and detain»them 
in hfe«Court until the rising of the Gourt. We furftier order 
that th» accused Qadir Bakhsh do pay a fine of Rs. 10 or in 
default undergo tne jnonth's rigorous imprisonment. 

SAHARANPUR. First Appeal No. 190 November 21. 

• of 1905. • 

Eup Chand (Plaintiff) ... ... Appellant, 



Dasodha and another (Defendants) ... Respondents. 
• Guardian ad litem — Appeal— Guardian ad litem not made a 
party by appellant — Limitation. 

• Where a guardian ad litem of a defendant respondent 
was not made a party to an appeal filed by the plaintiff until 
after the period of limitation for filing such appeal had ex- 
pired, it was held tl^tt the appeal was not for this reason • 
time barred. KhemKaran v. Jfar Dayal (I.L.lt* 4 All., 37; 
followed. %, 

The facts of this ^se, so far as they are necessary 
*- for the purposes of this report, appear from the judgment 
of the Court. ^ 

Wallach, Sundar Lai and Jogindro Natk Chaitflhri, for 
the appellant. 

Mod Lai Nehru and Safish Chindra Banerji, for the 
respondents. 

Stanley, C.J., and Burkitt, J.— Mr. Moti Lai for tlje 
respondents raised a jfreliminary objection to the hearing 
of this appeal,* namely, that it is barred by limitation. 
The defendant respondent to the suit, Musammat Dasodha, 
is a minor and was represented in the Court below by a 
guardian ad litem. In the memorandum of appeal which 
was filed the guardian ad litem was not made a party to 
the appeal. This it is said was due to the fact that in the 
copy of the decree which was furnished to the appellants 
the fact that there was a guardian ad litem was not stated. 
The memorandum of appeal jgas filed within time, but the 
application which was sffbsequently made to add the name* % 
©f the guardian ad litem to the record was made some 
mowths after the expiry of the. time allowed for the presen- 
tation of the appeal. It is now said that the appeal c was 
not complete until the guardian ad litem was added, and 
,Jha* when that was done the appeal was barred by the 
Statute of Limitation. It has been decided ill a case in 
this Cour*t, namely, the case of Khem Karan ^ Ear Dayal 
(I. L R, 4 All.,^7) that a suit may be brought against a 
minor fcefcre a guardian has been appointed and that limi- 
taticn runs from the date of the plaint and not from the 
appointment of the guardian. We think that a memoran- % 
dura of appeal should be governed by the samp consider-^ 
ations. We may point out thaj a guardian md litem is not 
a party to a suit or appeal. He is merely «named in the 



record as the person appointed by the Court to look after 
9 the interest of the minor. We think that the memorandum 
of appeal was filed within the time, and that there is no 
substance in the objection. We therefore disallow the 
objection. • 

We now come to thejnerits of the appeal. 3?he plain- 
tiff, Rup Chanty who is a grandson of one Narain Das, 
# deceased, brought the suit out of which the appeal has 
arisen for a^declarat^on that he ap.d his uncle Hardwari Lai 
were beneficially entitled to * all the ancestral property 
derived from'Najain Das, on the allegation that the 
descendants of Narain Das fcfrmed a joint Hindu family, and 
that he, the plaintiff, and Hardwari Lai as the surviving 
male members of that family were now entitled absolutely 
, to the entire property. The defendant Musammat Dasodha is 
the widow of Lalu Mai, deceased, who was a great-grandson 
of Narain Das. Sjjie claimed through her husband a life 
interest in one-fourth of t£e property of Narain Das. The 
parol evidence which was given in support of Musammat 
Dasodha's case was extremely unsatisfactory, in fact so weak 
as to be almost worthless, but a number of documents were 
adduced in evidence which satisfied the learned Subordinate 
Judge that prior to and at the death of Lalu Mai in July 
1903, the family had ceased to be joint. We think it 
unnecessary to refer particularly \*o these documents. In 
the lengthy judgment of the Subordinate Judge they are 
referred to, but we may point out that one or two of these 
seem to form an insurmountable barrier to the granting 
of the relief which the* plaintiff seeks. On the 30th of June 
1902, a document which is^called a deed of compromise was 
prepared between Musammat Gomi as the certificated guard- 
ian of Musammat Dasodha, Jthe widow of Lalu Mai, which 
is signed by Hardwari jtfal and also by Kedar Nath, a grand- 
son of Narain Das, in which the ancestral property was 
divided between ther members of the family. Now the 
plaintiff Rup Chand was no party to this instrument, but 
we findahat shortly after its execution, namely, on the 6th 
of July 1902, he executed a bond in favour of a creditor in 
which he hypothecated one-fourth of the property describing 
hiraself%as being the owner o/ one-fourth. In that bond 
he gives an assuranc e to his creditor that he was the 
absolute owner of the one-fourth, without the participation 
of any one else. A similar bond was executed by him on 
the 25th of March 1903. Jn view of these documents, 
which are supported by a number of other documents to 
which we have not been particularly referred, we think that 
the family was not joint at the date of their execution and 
that the Court below could nokhaye come to any other 
conclusion thanfthat at which it arrived. We dismiss the 
appeal with costs. 
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Privy Council Appeal No. 13 of 1907. November 22. 



Bam Saiup 

Bam Dei and others 



Appellant, 
Respondents. 



Civil Procedure Code, s. 596— Appeal to His Majesty in Voun* 
cil — Civil Procedure Code, s. 562— Appeqjb from order of 
remand not usually admissible. * 

An order under section*562 of the Corfe*)f Crnil Procedure 
is not ordinarily capable of betng the «ubject of an appeal to 
His Majesty in Council, though it may possibly be so, if flie 
order in question has the effect of deciding finally the cardi- 
nal point in the suit. Uabib-tikrnissa v. M nnawar-un-nissi 
(Weekly Notes, 1903, p. 159/ followed. Raja Tussuduk Hasul 
Khan v. Farzand Husain i2 C.W.N., p. cccij referred to. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. • 

Jogindro Nath Chaudhri and Gobinfl Prasad, for the 
applicants. # , 

Stanley, C J., and Burkitt, J. —This is an application 
for leave to appeal to His Majesty in Council. The value 
of the suit in the Court below and also in this Court ex- 
ceeds Rs. 10,000. In the Court of first instance two pleas 
in bar of the suit were set up ; one a plea of the Statute of 
Limitation and the other # plea of re% judicata. The plea of 
limitation was overruled by the Court # of first instance, but 
the suit was determined in favour of the defendants on the 
plea of res judicata, whioh the Court found to be estab- 
lished. • 

An appeal was then preferred to the High Court, the 
only question before the Court being the question as to 
whether the plea of res judicata h*d been properly accepted 
by the Court below. On the hearing pi the appeal, however, 
the learned counsel who represented the respondents admit- 
ted that lie could not support the decision of the Court below 
on the question of res judicata. In our judgment we find 
the following reference to this admission : — " The teamed 
counsel who represented the respondents frankly admitted at 
the hearing that he was uoable to support the decree of the 
learned Judge on the ground Jaken by the latter as«to the 
appellant being bound by the decree o£ January 25th, 1893." 
In view of this abandonment of the plea of res judicata 
nothing remained for this Court to do but to remand the 
case for trial of the issues whicfo had been left undetermin- 
ed. The learned Counsel for the respondents, however, in 
this Court claimed the right to support the decree of the 
Court below on a ground not mentioned in the memoran- 
dum of appeal, namely* that when the suit was brought, 
it was time barred. This we held it was orien to him to do, 
but after hearing the arguments we agreed in the view 



taken upon this question by the Court below, namely, tbat 
the sfttwas not barred by limitation* and we accordingly 
remanded it for trial on«the merits ijnder sectton 562 of the 
Civil Procedure Code. Now it is stated that the case has 
been heard upon the merits and ttye ifcues have been 
determined unfavourable to the present applicants for leave 
to appeal to His Majesty in Council. They now ask for leave 
to appeal a gainst the order of the Court remanding the case 
under section 562 of the Code of Civil Procedure. We are of 
opinion that the application should not be granted. It was 
decided by a Bench of this Court in the case of Mabib tin* 
nisw v. Munawar-un-mssa (Weekly Notes, 1903, p. 159) 
that an order under section 562 is not ordinarily capable 
of being the subject of an appeal to His Majesty in Council, 
though it may possibly be so if the order in question has 
the effect oj deciding finally the cardiilM point in the suit 
We do not consider that our order of remand had^he effect 
of determining a cardinal point in this suit, and leave ought 
not to be granted. We are supported in this view by a 
ruling of their Lordships of the Privy Council which 
is reported in the Calcutta Weekly Notes, Volume II, p. 
ccci of the Notes, in a proposed appeal to His Majesty 
in Council in winch Raja Tussjiduk Resul Khan and an- 
other were the appellants and Farzand Husain and others 
were the respondents. It appears in that case that, 
arilongst other defences set up in thg suit, was the defence 
that the suit was barred by limitation under certain articles 
of the Limitation Act, as in this case. The learned District 
Judge of Fyzabad held that the suit was barred by limita- 
tion, but upon appeal to the Judicial Commissioner of Oudh, 
he held that. the suit was not barred and remanded it 
for trial un^er the provisions of section 562 of the Code of 
Civil Procedure, as was done also in this case. An applica- 
tion was then made to the Judicial Commissioner's Court 
for leave to appeal to His Majesty in Council, which was. 
lefused on the ground that the^decree sought to be appealed 
from was not a final decree within the meaning of section 
595. An application was then made for special leave to 
appeal, but their Lordships of the Privy Council rejected 
the application. We think that leave to appeal should not * 
in this case be granted. We # reject the application with 
costs. # * « 



FARRUKHABAD. 



Crimfnal Appeal 
No. 735 of 1907. 



November 25. 



Emperor r. Kirat Singh. 
% Act No. JLVof 1860 (Indian Penal Code), s*. 415, 41« and 
# 419— Cheating— pefinitun. 

Where the* accused was fpund to have knowingly repre- 
sented one Miyammat Jasoda to be Musamui&t Bitia, the 
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farther of a sepoy named Kapur Singh, who had been killed 
ip action, rfhd thereby induced the military authorises to 
grant a pension to JMusnmmat Jasoda to which el» was not 
entitled, it was* he'd ttyt the accused had committed the 
offence^pf cheating, punishable under section 419 of the Indian 
Penal Code. 

The facts of this case sufficiently appear from the judg- 
ment of the Court. 

The Government Advocate (Ryves), for the Crown. 

The respondent was not represented. 

JUnkrji and Airman, JJ.— This is an appeal by the 
Local Government from an appellate order of acquittal passed 
by the learned Sessions Judge of Farrukhabad. We have read 
th«2 evidence and considered the petitions submitted by the 
accused. It is proved that he knowingly represented one 
Musammat Jasoda to be Musammat Bitia, the mother of a * 
sepoy named Kapur Singh who was killed in Action, and 
thereby induced the military authorities to grant to Mus- 
sammat Jasoda a monthly pension of Rs. 2-12 which she 
drew for nearly 9 years. Ttris pension wou'd have been 
payable to Mvsammat Bitia if she had survived her son; 
but it is proved that she predeceased him, and that»Musam- 
matHJasoda had no right to any pension. The accused was 
sent up for trial under sectkJh 419, Indian Penal Code. For 
some reason which we are unable to appreciate the Magis- 
trate charged and convicted him under section 193, Indian 
£enal Code. The learned Judge was in our opinion right in 
Betting aside tYiat conviction. But it is clear t**us that 
Kirat Singh did commit an offence punishable under section 
4\9 of the Indian Pena' Code, (vide the definit ons of cheat- 
ing and of cheating by personation given in sections 416 
and 416, Indian Penal Code). We set aside the order of acquit- 
tal. We convict Kirat Singh of the offence punisnable under 
section 419, Indian Penal Code, and sentence him to the 
punishment originally imposed, namely, six months' rigor- 
ous imprisonment. From thjp terra will be deducted the 
per : c*i of imprisonment he has already undergone and the v 
•period during which he has been in custody since the in- 
stitution eX the appeal. # 



BAREILLY. 



Letters Patent Appeal November 25. 

, • No. 18 of 1907. 

Dhanka (Plaintiff) ... ... ... Appellant, 

• • • ».# 

Umrao 'Singh i Defendant; ... ... Respondent. 

Act (Local) No. II of 1901— Agra Tenancy^iot, t.WX—Act 

No. I of 1872 (Indian*Evidevce Ad), i. 4—£oidence— 

*PiVumpion-f Record vf plaintiff $ name as a co-sharer. 

^* 
Held that the presumption enjoined by tectum 201, clause 
(3) of the Agra Tenancy Ac* 1901, is not conclusive, but n af 
l>e rebutted by evidence offered to the contrary. Bamcari 
Lai v. Niadar (I. h. K., 29 All., 168) referred to, 



This was an appeal under section 10 of the Letters 
Patent from the judgment of Knox, J., in Second Appeal 
No. 1090 of 1906, reported supra, p. 43. The facts of the 
case sufficiently appear frqm the judgment of the Court. • 

c 
• £atish Cha+dra Banerji, for the appellant. 

Sital Pras*i Ghosh, for the respondent 

Stanley, C.J., and Bcbkitt, J.— The question in this 
appeal is whether r the words *• shall presume," in sub- 
section (3) of section ^t>l of the Tenancy Act, No. II of 1901, 
should te construed in their ordinary sense or as meaning 
14 shall conclusively presunf£. " If the latter meaning is to 
be put upon the language, a plaintiff who is a recorded pro- 
prietor would be entitled to a decree in the Revenue Court 
as a matter of course. The tjuestion is by no means free 
from difficulty. A presumption of law is merely an arbi- 
trary inference which the law directs a Judge to draw from 
particular facts, and which nt\y be either conclusive or 
rebuttable. It is ordinarily rebuttable. The words " shall 
presume " when used in the Evidence Act mean that the 
Court shall regard a fact as proved unless and until it is 
disproved. On the other hand, when one fact is declared 
by that Act to be conclusive proof of another, on proof of 
the one fact the Court is to regard the other as proved and 
must not allow evidence to be given for the purpose of 
disproving it (section 4). If the words "shall presume " 
bear the same meaning in the Tenancy Act as they do in 
the Evidence Act, then the fact th *t a plaintiff is the record- 
ed owner is only prim* facie proof which shifts the burden 
of proof to the defendant„,who may, if he can, by evidence 
overbear the prima facie proof Is there any gra* e reason 
for interpreting the words c" shall presume " as equivalent 
to the words " shall conclusively presume P " It appears to 
us that thei# is no such reason either on the ground of 
convenience or any like matter to attach to them any other 
than their ordinary meaning. Indeed to do so might create 
much inconvenience : for example in this province on the 
death of a proprietor leaving a widow and a son or sons, the 
widow is very commonly recorded as owner for the sake, as 
it is said, of consolation. In «uch a ca*e it would be highly 
inconvenient if the Jteyejnue Court were not allowed to go 
behind^ the record and ascertain the true state of the case. 
If the Legislature had intended that the presumption 
should be conclusive, it could easfly have so provided. We 
find in section ]9 of the Act that when the Legislature 
desired to provide that an entry in the khewat should be 
considered conclusive proof of the correctness of that entr^ 
it was careful to make a proviston to that effect On the 
whole we see ^io reason for giving conclusiveness to a 
presumption where the Legislature toas noMn eipres? terms 
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done so. We are supported in this view by the ruling in 
the case of Banwari Lai v. Niadar (I.LR, 29 All., 158). 
W T e therefore, agreeing with our brother Knox, dismiss the 
appeal with costs. # • 



GHAZIPT?R. 



Second Appeal^o. 781 
of 1906. 



Bam Bhajan Lai (Defendant) 



# v 



November 28. 



Appellant, 

I 
HbspondkntV 



Sheo Prasad and another (Plaintiffs) % . 

Principal and sure ty- Suit to remler debt from surety -Admis- 
sion by principal no evidence of amount of debt as against 

the surety, 

• 

Held that in suit by a cfeditor to recover the amount of 
his debt from a person who had become surety for the debtor 
an admission of the principal debtor as «o the amount of the 
debt is not evidence as against the, surety. Lx parte Young 
« L. R., 17 Ch. D., 608) followed. 

This was a suit to recovej a sum o* Rs. 73-1-4, alleged 
to be due to the plaintiffs by one Ramyad Lai, who had 
been their karinda, from the heir of Musammat Bartana, 
who had stood surety for Ramyad Lai, and had for such 
purpose hypothecated certain immovable property ; the suit 
was for sale of the hypothecated pyperty. The principal 
evidence of the debt upon which the plaintiffs relied was an 
acknowledgment of the debtor Ramyad Lai. The first 
Court (Munsif of Muhammad Gonna) dismissed the suit on 



\ 

the ground chit fly that in its opinion this acknowledgment 
was not proved to be in the hand writing of Ramyad J»l. 
This deoision was, however, reversed on appeal by the Sub- 
ordinate Judge, who Secreed theoclaim. The defendant 
appealed to the High Court. • 

Horibon* Sahai, for the appellant.* ~ 

Ookul Pro sad, for the respondeut. * 

Airman, J.— This appeal arises out of a suit brought to 
enforce payment of a debt from a surety. The defendant 
did not admit the debt. The only evidence to prove it was 
an admission of the principal debtor. That is°not suffi- 
cient. It was held in the case Ex parte Young (L. R., 17 
Ch. D., p. 668) that even a decree against the principal 
debtor is no evidence against the surety as to the amount 
of the debt. Lush, L.J., remarks at page 673:-*' The 
creditors must have proved it over agart against the surety, 
because he is not bound by any admissions or tfatements 
of the principal as to what amount is due. He is only 
bound to pay the amount which shall be proved against 
him. " There being, therefore, no evidence of the debt 
against the defendant, the Court of first instance was right 
in dismissing the suit. The lower appellate Court, I^may 
remark, made • out a new case for nhe plaintiffs which 
was not warranted either by the pleadings or the evidence. 
I allow the appeal, and, setting aside the decree of the lower 
appellate Court, restore that of tip Court of first instance. 
The appellant will have his costs here anjji in the Court 
below. 
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